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APPENDIX 3

COMMENT OF SENATE STANDING 
COMMITTEE FOR THE SCRUTINY OF BILLS

Extract from Senate Standing Committee for the Scrutiny of Bills, Alert Digest 16 of 1999, pp.4-6:

Non-disallowable instruments 

Proposed new section 38 

Item 46 of Schedule 1 to this bill proposes to insert a new Part IV in the Australian Federal Police Act 1979. This new Part deals with the command powers of the Commissioner and related matters. 

Proposed new Part IV includes a new section 38. This authorises the Commissioner to issue written orders with respect to the general administration of, and the control of the operations of, the Australian Federal Police (AFP). Some of these orders would seem to be legislative in character – even though they are to operate only in relation to members of the AFP – but no provision has been made in this bill to make such orders disallowable. The Committee therefore, seeks the Minister's advice as to why section 38 orders that are legislative in character should not be scrutinised by the Parliament. 

Pending the Minister's advice, the Committee draws Senators' attention to this provision, as it may be considered to insufficiently subject the exercise of legislative power to parliamentary scrutiny, in breach of principle 1(a)(v) of the Committee's terms of reference. 

Abrogation of the privilege against self-incrimination 

Proposed new subsections 40A(1), 40L(5), 40M(3) and 40N(5) 

As noted above, Item 46 of Schedule 1 to this bill proposes to insert a new Part IV in the Australian Federal Police Act 1979, dealing with the command powers of the AFP Commissioner. The Explanatory Memorandum states that the bill clarifies the Commissioner's command powers as confirmed by the Federal Court in Anderson v Sullivan (1997) 148 ALR 633, and specifically retains those command powers to the exclusion of the Workplace Relations Act. 

The new Part IV includes proposed subsections 40A(1), 40L(5), 40M(3) and 40N(5). Each of these provisions abrogates the privilege against self-incrimination for employees and special members of the Australian Federal Police in certain circumstances. These circumstances include giving information, answering questions and producing documents; providing information about the employee's financial affairs; and undergoing drug testing. 

Provisions which abrogate the privilege against self-incrimination are usually a matter of concern to the Committee and, to some extent, this issue is recognised in the bill. Proposed new subsections 40A(2) and 40L(6), and new section 40Q, limit the circumstances in which information obtained under compulsion may be used in evidence. For example, the results of drug and alcohol tests may be admitted as evidence against an AFP employee or special member only in legal proceedings relating to discipline and probity, or by the Commonwealth as a shield in worker's compensation proceedings. Information obtained by compulsion under other provisions may only be used in disciplinary proceedings. 

In one sense these provisions may be seen as simply forming part of the conditions of employment of employees and special members of the Australian Federal Police. They do not apply to members of the public generally, and represent an attempt to reconcile the competing interests of obtaining information and protecting individual rights. 

However, in another sense, the provisions may be seen as creating a system of control which differs markedly from that which applies to other public servants, or to employees generally, or to members of the public. It seems that information and testing may be compelled whether or not there is a reasonable suspicion of misconduct (unlike the guidelines considered in Anderson's case, which was itself concerned with compulsory drug testing rather than compelling officers to provide personal financial information). 

Secondly, it seems that any AFP employee may be ordered to provide information, not only officers engaged in active operations. Finally, it is unclear what protections are available to AFP employees who consider that these powers may have been misused, or used inappropriately, by a future Commissioner. 

The Committee is conscious of the need to ensure that the highest standards of probity and conduct apply throughout the AFP. Nevertheless the Committee is also conscious of the need not to trespass unduly on the right and liberties of AFP employees. The Committee therefore, seeks the Minister's advice on the following matters: 

· whether persons should be compelled to incriminate themselves in circumstances where there is no reasonable suspicion of misconduct; 

· why the provisions are expressed to apply to any AFP employee, and are not restricted to AFP officers engaged in active operations; 

· whether any protections are available to ensure that these powers may not be misused; and 

· on what basis the rights to which general members of the public are entitled can be properly restricted in respect of those who are also members of the AFP. 

Pending the Minister's advice, the Committee draws Senators' attention to these provisions, as they may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee's terms of reference. 

No reasons for dismissal 

Schedule 2, item 1 

Item 1 of Schedule 2 to this bill amends the Administrative Decisions (Judicial Review) Act 1977. The effect of this amendment is that, should the AFP Commissioner exercise his or her power to dismiss an employee under new section 28 of the Australian Federal Police Act 1979, the Commissioner is not required to give reasons for that dismissal. 

As a matter of principle, providing reasons where the employment of an employee is terminated is an issue of natural justice for the person dismissed, and deters capricious action by the person terminating that employment. 

Proposed new section 28 concludes with a note that the Workplace Relations Act 1996 has rules which apply to the termination of employment. However, proposed new section 69B of the Australian Federal Police Act 1979 (to be inserted by this bill) states that the operation of the Workplace Relations Act is to be limited in certain circumstances, including in relation to the termination of employment of AFP employees. 

There seems to be a lack of clarity in the rules governing dismissed AFP employees and their entitlement to be told why they are being dismissed. There would also seem to be no provisions which prevent proposed section 28 from being used capriciously to terminate the employment of an otherwise efficient and effective AFP employee. The Committee, therefore, seeks the Minister's advice as to the current rights of AFP employees to receive reasons for their dismissal, and to seek a review of such a decision, and how the proposed amendments will affect those rights. 

Pending the Minister's advice, the Committee draws Senators' attention to this provision, as it may be considered to trespass unduly on personal rights and liberties, in breach of principle 1(a)(i) of the Committee's terms of reference. 

