Chapter 1


BACKGROUND to the Native title 


amendment bill 1997


Introduction


The Explanatory Memorandum to the Native Title Amendment Bill 1997 (the Bill) states that the primary impetus for the Bill is to provide a statutory response to the High Court's decision on native title and pastoral leases in the Wik case.� In order to provide a general background to the Bill, the following is a brief overview of some of the key legal and policy issues concerning native title. 


The Department of the Parliamentary Library has published a useful Bills Digest on the Native Title Amendment Bill 1997.� The following background to, and review of the major provisions of, the Bill is primarily sourced from this work.


The High Court's decision in Mabo [No. 2]


In 1992, the High Court handed down its decision in Mabo v Queensland [No.2].� The Court noted that the common law recognises that native title to land held by indigenous peoples may survive the acquisition of sovereignty by a colonising power. A majority of six Judges rejected the legal fiction of terra nullius, the doctrine that before white settlement Australia was a land belonging to no one. It held that in the case of the Murray Islands, native title had survived up to the present day. The Judges also noted that as the same common law prevails throughout Australia, native title might exist on mainland Australia.


In Mabo [No.2], the High Court said that native title is a continuation of the type of interests held in land before sovereignty was acquired by the Crown. The nature of native title interests therefore depends on the traditional laws and customs of the Aboriginal group. These interests in land may range from rights of access to land to rights of exclusive possession. Native title cannot be transferred to others outside the system of traditional law. However, it may be surrendered to the Crown. Native title can also be extinguished in certain circumstances such as by legislation, inconsistent Crown grant, reservation and use by the Crown for an inconsistent purpose or failure to maintain traditional laws and customs in relation to the land. Parliament or the Executive can only extinguish native title where it has demonstrated a clear and plain intention to do so.


The extinguishment of native title has been additionally constrained by the enactment of the Commonwealth Racial Discrimination Act 1975 which came into force on 31 October 1975. The Act prohibits discrimination based on race in relation to the holding of property. The High Court held in the case of Mabo v Queensland [No.1]� that it was a breach of the Racial Discrimination Act 1975 to single out the legal rights of native title holders for extinguishment while leaving the legal rights of other people in the Murray Islands intact.


Native Title Act 1993


The High Court's decision in Mabo [No.2] left unanswered questions such as where native title exists, who holds native title and the nature of native title. It also opened up the possibility of extensive litigation in the High Court, Federal and State and Territory courts. Following consultations with stakeholders and significant Parliamentary debate, the Native Title Act 1993 (NTA) was enacted in order to provide a statutory framework for deciding questions left unanswered by the Mabo [No.2] decision.�


The NTA:


recognises and protects native title rights and interests;


validates certain Commonwealth acts that would otherwise be invalid due to the existence of native title;


enables the States and Territories to validate past acts, including titles they have granted, without breaching the Racial Discrimination Act 1975 if they comply with Commonwealth rules about the extinguishment of native title;


creates a National Native Title Tribunal (NNTT) and provides for the establishment of recognised State and Territory bodies to deal with certain things, such as determining native title claims and compensation claims;


sets out how acts affecting native title may be done in the future. This includes a right to negotiate on certain types of 'future acts' and compensation where native title is extinguished or impaired as a result of those acts.


Western Australia v Commonwealth


The Government of Western Australia challenged the validity of the NTA and, alternatively, its application in that State. At the same time, the Wororra, Yawuru and Martu Peoples challenged the validity of the Land (Titles and Traditional Usage) Act 1993 (WA). The Land (Titles and Traditional Usage) Act 1993 purported to extinguish any surviving native title in Western Australia and replace it with more limited statutory rights to traditional usage of land.


In 1995, the High Court brought down its decision in the case.� With the exception of section 12, the High Court unanimously found the NTA to be a valid exercise of the section 51(xxvi) of the Commonwealth Constitution or the races power. The Court held that section 12 could be severed from the rest of the Act without affecting the validity of the remaining provisions. The High Court held that the Land (Titles and Traditional Usage) Act 1993 was inconsistent with the Racial Discrimination Act 1975 and the NTA and thus inoperative by virtue of section 109 of the Constitution.


Previous proposed amendments to the NTA


There has been considerable discussion about the NTA a number of substantive proposals for its amendment. For example, in May 1996, the present Government released a paper entitled Towards a More Workable Native Title Act: An Outline of Proposed Amendments. This paper was prepared after consultations conducted by Senator the Hon. Nick Minchin. Some of the matters foreshadowed in the Outline Paper were contained in the Native Title Amendment Bill 1996. Others were contained in an Exposure Draft tabled in the Parliament in October 1996. The High Court's decision in the Wik Peoples v Queensland led the Government to put the 1996 Bill and Exposure Draft aside and develop a comprehensive package of amendments in the form of the Native Title Amendment Bill 1997.


Wik Peoples v Queensland


In June 1993, after the High Court's judgment in Mabo [No.2], the Wik Peoples began proceedings in the Federal Court claiming native title rights over land and the adjoining sea in Far North Queensland. In the event that their native title rights had been extinguished, they claimed damages and other remedies. Later the Thayorre People, whose claim to native title partly overlaps the Wik claim, were joined to the proceedings.


In the Federal Court, a single judge held that certain pastoral leases within the claim area conferred exclusive possession upon the lessees and therefore extinguished native title. These findings were appealed by the Wik and Thayorre Peoples to the Full Court of the Federal Court but were removed to the High Court.


In the High Court, the Wik and Thayorre Peoples argued that their native title rights were not extinguished by the grant of the pastoral leases and could co-exist with the rights of pastoral lessees.� They acknowledged that, in the event of an inconsistency between their rights and those of the pastoralists, the latter would prevail.


Four judges� comprised the majority. All delivered separate judgments. They examined the Land Acts and the pastoral leases issued under the Acts in the context of the history of land law and settlement in Australia. They also stressed, following Mabo [No.1] and [No.2], that general words in a statute should not be presumed to extinguish native title without clear and plain intention. 


As a result, they concluded that undue emphasis should not be placed on notions of leasehold known to the English common law, such as an automatic right of exclusive possession. Rather, pastoral leases should be seen as creatures of statutes designed for uniquely Australian conditions, taking into account factors such as the often vast tracts of land available for individual pastoral operations, official knowledge that much of this land was occupied by Indigenous people, the degree to which third parties were given rights to enter upon the same land and the Crown's unwillingness to grant freehold over such large areas.


These considerations combined with close statutory interpretation led the majority to conclude that the leases in question did not confer exclusive possession on the lessees. Therefore, there was no necessary extinguishment of native title.


The majority left open the question of whether native title might revive after an inconsistent title to land issued under statute has expired. The majority also acknowledged that:


To say that the pastoral leases in question did not confer rights to exclusive possession on the grantees is in no way destructive of the title of those grantees. It is to recognise that the rights and obligations of each grantee depend upon the terms of the grant of the pastoral lease and upon the statute which authorised it.�


Three judges comprised the minority.� They also treated the case as primarily a matter of statutory interpretation. They too focussed on the wording of the Land Acts and the leases granted under them. But whereas the majority emphasised the history surrounding pastoral leases and the local conditions for which they were created, the minority emphasised English common law definitions of a lease and earlier cases dealing with statutory land grants. They thus reasoned that the two pastoral leases conferred exclusive possession, that this right was inconsistent with the Wik's continued right to enjoy native title and that their native title was necessarily extinguished in the area covered by the grants. The minority ruled out the possibility that native title was merely suppressed for the duration of the grant and revived upon expiry of the lease.


The majority decision of the High Court did not find that the Wik or Thayorre enjoyed native title over the relevant area. The case merely involved preliminary questions of law about whether the Wik could press their case for coexistence on pastoral leases in the courts below. After the High Court's decision, the parties returned to mediation. If agreement cannot be reached then it will be up to the Federal Court to determine whether and to what extent native title has survived. The answer is to be obtained by carefully weighing the consistency of the particular rights granted to pastoralists under the Land Acts against the rights asserted and proved by the native title claimants.


Events following the Wik decision


The Wik decision produced considerable controversy and debate, which has largely focussed on two issues:


native title on pastoral leases; and


the post-1993 issuing of titles by governments without following NTA procedures.


In relation to pastoral leases, it has been estimated that about 42% of the Australian land mass is under pastoral lease. In some States, the percentage is said to be as high as 70%-80%.�


The importance of the decision in the Wik case was highlighted by Justice Kirby. He said that, if the grant of a pastoral lease without a reservation in favour of Aboriginal people necessarily extinguishes native title, then native title has little real significance over much of the land surface of the nation. Especially, he said, this is so because pastoral lease land is likely to be amongst the land where traditional law has survived. Justice Kirby also acknowledged that the High Court's decision was important for pastoralists and other titleholders, governments and miners, and could produce uncertainty. This uncertainty, he said, was an inevitable consequence of working out the implications of the decision in Mabo [No.2].�


Uncertainties have arisen about what activities can be carried out on pastoral lease land and whether substantial property development, like the building of dams, can occur without the consent of native title holders.


The second issue relates to the validity of some post-1993 titles issued by governments. Unless covered by the 'past acts' regime in the NTA or other limited exceptions, government grants and actions after 1 January 1994 which affect native title are 'future acts.' This is significant because 'future acts' can only occur if they could be done on freehold land, are low impact future acts, are done offshore, or are the subject of a section 21 agreement. Additionally, some future acts, for example, grants of mining rights, are subject to the right to negotiate regime in the NTA It appears that, in the period since 1 January 1994, some State and Territory governments issued titles like mining leases without complying with the processes set down in the NTA.� Questions thus arise about the validity of those titles.


Native Title Amendment Bill 1997


Following the Wik decision, the Government undertook consultations and produced a Ten Point Plan, which provides the framework for the Government's legislative response to Wik. The Native Title Amendment Bill 1997 seeks to give statutory expression to the 10 Point Plan, as well as to other previously mooted amendments.


The Explanatory Memorandum to the Bill states that, among other things, the Bill provides for:


validation of certain acts in the intermediate periods between the commencement of the NTA (1 January 1994) and 23 December 1996 (the Wik decision);


confirmation of the total or partial extinguishment of native title by certain acts occurring on or before 23 December 1996;


creation of a more comprehensive regime for the validity of acts occurring in the future which affect native title. Among other things, the new future acts regime covers:


primary production activities


the regulation and management of water and airspace


renewals and extension of leases


acts in areas that have been reserved or otherwise set aside for a particular purpose


low impact future acts


acts which can be done in relation to ordinary title, generally freehold, and which can therefore be done in relation to native title;


the right to negotiate process for certain future acts covered by the freehold test


statutory access rights on certain leased land for native title claimants pending determination of their claim.�





The Bill also provides for a range of amendments to the management of claims, including:


changes to the registration test and registration procedures;


operation of the National Native Title Tribunal and the Federal Court;


role of representative Aboriginal and Torres Strait Islander bodies.





� 	Wik Peoples v Queensland (1996) 141 ALR 129.


� 	Department of the Parliamentary Library, Native Title Amendment Bill 1997: Bills Digest No. 51 1997-98.


� 	Mabo v Queensland [No. 2] (1992) 175 CLR 1.


� 	(1988) 166 CLR 186.


� 	Department of the Prime Minister and Cabinet, The Native Title Act 1993: What it Does and How it Works, December 1994.


� 	Western Australia v Commonwealth (1995) 183 CLR 373.


� 	The leases considered in the Wik case had been granted under the Land Act 1910 (Qld) and the Land Act 1962 (Qld). The first Mitchellton Pastoral Lease was granted in 1915 and forfeited in 1918. It covered 535 square miles. A second Mitchellton lease was granted in 1919 and surrendered in 1921. Since 1922, the land has been reserved or held in trust for Aboriginal people. The first Holroyd Pastoral Lease was granted in 1944. A second lease was issued in 1974 over an area of 1,120 square miles. None of these leases contained express reservations in favour of Aboriginal people.


� 	Justices Toohey, Gaudron, Gummow and Kirby.


� 	Wik Peoples v Queensland (1996) 141 ALR 129 at 190.


� 	Chief Justice Brennan and Justices Dawson and McHugh. The Chief Justice delivered a judgment with which the other two judges concurred.


� 	Wik Peoples v Queensland (1996) 141 ALR 129 at 260 per Justice Kirby.


� 	Wik Peoples v Queensland (1996) 141 ALR 129 at 261 and 285 per Justice Kirby.


� 	An exception, since 16 March 1995, appears to be Western Australia which has followed the future act procedures of the NTA for almost all mining titles granted and has done this on pastoral lease land irrespective of whether that land included a reservation in favour of Aboriginal people.


� 	Explanatory Memorandum, Native Title Amendment Bill 1997, p. 3-4.
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