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Introduction


Migration Legislation Amendment Bill (No 4) 1997, among other things, “merges” the current internal review mechanism with the Immigration Review Tribunal to create a new external review body, the Migration Review Tribunal (MRT). Effectively, the MRT will replace the Migration Internal Review Office (MIRO) and the Immigration Review Tribunal (IRT).  It also introduces new procedures for the MRT and also the Refugee Review Tribunal (RRT).





Migration Legislation Amendment Bill (No 5) 1997, among other things, limits the opportunity for judicial review of migration decisions by introducing a privative clause.





The short time available to the Senate Legal and Constitutional Committee for the scrutiny of the Migration Legislation Amendment Bill (No.4) 1997 and the Migration Legislation Amendment Bill (No.5) 1997, was most productive and beneficial.  The scrutiny by the Senate Committee has exposed major areas of deficiency in both Bills and has drawn attention to certain inadequacies.





The Labor and Australian Democrat members of the Committee have grave concerns on the impact of some clauses of the Migration Legislation Amendment Bill (No.4) 1997,  these will be highlighted in this minority report.  Our concerns will be further addressed and hopefully rectified when we move a series of amendments to the Bill during the Committee stage debate in the Senate.





Our outright opposition to the provisions of the Migration Legislation Amendment Bill (no.5) 1997, is commented upon later in this minority report.





The amalgamation of the Tribunals will limit community access to the Tribunals.  There are MIRO offices located in Sydney, Melbourne, Adelaide and Perth.  All of these will be closed and the function absorbed into the new Migration Review Tribunals.





There are IRT registries located in Sydney, Melbourne, Brisbane, Adelaide and Perth. The principal registry is located in Canberra.





No decisions have been made or announced about the future location of MRT registries but the message was given by Departmental officers during public hearings that there would be fewer MRT offices than the current number of IRT registries.





As at 30 June 1996, the IRT had 35 members consisting of 1 principal member, 5 senior members, 12 full time members and 17 part time members.  There are approximately 40 permanent and 8 full time staff employed at registries under the Public Service Act 1922.





Adequate transition arrangements need to be put in place in the event of major reorganisation.  Unfortunately, the Committee was not given complete details of future plans.  This is an issue needing consideration by the Senate.





The Senate Selection of Bills Committee referred both Bills to the Committee on 4 September 1997 and public hearings were held in Melbourne on 16 September 1997 and in Sydney on 9 October 1997.  The Committee was required to report to the Senate by 20 October 1997.  Labor and the Australian Democrat members of the Committee are of the strong opinion that a later reporting date would have enabled a wider inquiry.  We are confident that such a wider inquiry would have exposed community concerns with the provisions of the Bills.





Migration Legislation Amendment Bill (No.4) 1997


Independence of the Migration Review Tribunal and the Refugee Review Tribunal


The matter of the independence of the Tribunals was an issue of concern to many witnesses.  The majority report at 1.60 to 1.64 goes some way to reporting the concerns.





The Labor and Australian Democrat members of the Committee believe that the concerns need to be highlighted and further detailed.  Many of the concerns relate to public comments by the Minister.  For example, Mr Michael Clothier, a former senior member of the Immigration Review Tribunal said at page L & C 216  -  





“He (the Minister for Immigration and Ethnic Affairs) stated quite clearly that he was going to keep an eye on the set-aside rate of Members of the Refugee Review Tribunal.  The Law Council of Australia wrote to him about that.  That is a pretty outrageous thing to say, particularly as you are the person who is appointing members of the Tribunal”.





Mr Clothier continued on the same page:





”He (the Minister) said that he was looking at the set-aside rates, not the stuff he took himself on appeal to the Federal Court or whether the  Department won the case.  He was looking at set-aside rates, the imputation being, “I will take a subjective view of what I think are your set-aside rates.  Your fellow members are not setting aside East Timorese decisions but you are.  My view is that you are getting it wrong so I am not going to reappoint you”. I think that is the clear imputation in the Minister’s public statements.  He should not be making public statements about these sort of issues.  He certainly should keep an eye on them, but he should stay at arms-length because, again, tribunals are fragile.  Members who are appointed for only 12 months are very concerned about what they are going to do for a job when the boss is keeping an eye on their set-aside rates”.





Mr Clothier sought to reinforce his comments by quoting set-aside rates for the RRT during the reappointment period for members of the Tribunal.





“Certainly the most recent statistics in May this year show the success rate in the RRT plummeted to one percent in Sydney, three percent in Victoria and two percent Australia wide.  You have got a 98 percent chance of losing in the RRT”.





Mr Mark Sullivan, Deputy Secretary of the Department did not agree with Mr Clothier. Mr Sullivan told the Committee at the Sydney hearing;





I have only one concern with evidence that was put to your committee. In evidence put by Michael Clothier in Melbourne, he quoted set-aside rates in the RRT as low as one per cent in Sydney and two per cent nationally. He connected—and I will go no further on this—with a perception of fear by members not to upset my minister at a time of perceived criticism.


CHAIR—So those percentages to which you are referring are in a particular month?


Mr Sullivan—In a particular month. I would just like to put on record the accurate numbers. Set-aside rates for January—Sydney 6.9 per cent, Melbourne 9.7 per cent and the overall rate, 8.7 per cent. February—8.7 per cent in Sydney, 13.2 per cent in Melbourne and 10.5 per cent overall. March—7.5 per cent in Sydney, 14.7 per cent in Melbourne and 9.6 per cent overall. April—2.1 per cent in Sydney, 6.3 per cent in Melbourne and 3.7 per cent overall.  


In May, which I think is the month he quoted, set-aside rates were 7.3 per cent in Sydney, 11.9 per cent in Melbourne and 8.7 per cent overall. June—12.4 per cent in Sydney, 9.2 per cent in Melbourne and 11.5 per cent overall. For the 1996-97 year they were 10 per cent in Sydney, 14.4 per cent in Melbourne and 11.6 per cent overall.


I do not know why Mr Clothier chose to say what he said, but I would formally reject, one, the numbers quoted and, two, any connection between those numbers and the perceived lack of independence of the tribunal.





Mr Des Storer, First Assistant Secretary, Legal and Research Division of the Immigration Department, confirmed to the Committee when the interviews took place;





Mr Storer—Commenting on assertions made, what was just read out from Mr Clothier, I thought he said the interviews took place in May. They actually took place in April for the RRT positions. The actual interviews took place in April.





The Committee agreed to check the conflicting data and tables with Mr Clothier.





Mr Clothier responded to the Committee’s query by letter dated 27 October 1997, addressed to the Committee Secretary.  The letter is reproduced in full below.





Dear Sir


RE: MIGRATION LEGISLATION AMENDMENT BILL (Nos 4 and 5)





I refer to your letter dated 15 October 1997 which I have read only today, having returned from holidays.





Please find enclosed the original material which had been sent to me concerning the RRT set-aside rates and which I quoted from memory when giving my own evidence.  Please note that the material was in faxed form and difficult to read and I did not have it with me at the time I gave my evidence or I would have been able to pick up my errors and advise the Committee accordingly.





Having read that material again and having read Mr Sullivan’s evidence, it is clear that I was in fact referring to the month of April 1997, and not the month of May 1997 as this was the month the Minister’s RRT “selection committee” was doing its work on the evidence of Mr Sullivan.  Indeed, I see now that May’s figures had not even been published in the material which had been sent to me. 





In those statistics, the Sydney set-aside rate for that month was 2.1% and my evidence on this was correct (it had declined from 7.49% the previous month and much higher set-aside rates the previous year).  However, I stand corrected on the set-aside rate for Melbourne, which was in fact 6.4% (down from 14.9% the previous month and again, down from much higher set-aside rates previously) and not 3% as I stated to the Committee.  The national average was 3.7% (and not 2% as I thought).





Accordingly, I apologise for unintentionally misleading the Committee on the exact figures for the set-aside rates (apart from Melbourne which was correct) and the exact month (it was April rather than May).  However, I do not resile from my view that the cause of the substantial reductions in set-aside rates during April 1997 probably had a lot to do with the intimidation that RRT members felt at the hands of the Minister in the press and because of the pending re-appointment decisions.  In that regard, even the figures for May 1997 are still substantially less than previous averages and I believe that significant and permanent damage has been done to users’ confidence in the independence of the RRT by the Minister’s statements.





Yours faithfully








Michael J Clothier





Because of the quality of the tables that Mr Clothier attached to his letter, we do not attach these, but confirm the accuracy of the figures contained in Mr Clothier’s letter.





Mr John Gibson, a member of the Refugee Review Tribunal until June of this year told the Committee, when asked about his average set-aside rates as a member of the Tribunal, said;  





“I probably take the cake.  We talked about set-aside rates.  I think it was about 30%” (page L&C 222).  





On page 223, Mr Gibson said 





“I would make one slight qualification to the point Mr Clothier made about the Minister’s public statements, particularly about one case in question which was open to him to take to the Federal Court about a particular social group and victims of domestic violence from a South Pacific country.  There is no doubt that, when a Minister makes decisions and then brings into the issue the question about set-aside rates in public fora, people will feel somewhat vulnerable in these circumstances”. 





Mr Gibson had applied for re-appointment to the Refugee Review Tribunal in the recent appointment round, but he was one of a minority of former members who was unsuccessful. (Ministerial statement - 28/5/97 - Re-appointment to the Refugee Review Tribunal).





Mr Nicholas Poynder from the Australian Lawyers for Human Rights when questioned on the independence of the Refugee Review Tribunal said, 





“What was of concern with the criticism by the Minister for Immigration and Multicultural Affairs of some of the decisions of the Refugee Review Tribunal was that there was an implication behind his criticisms that he would do something about it when it came to reappointment time and that he has effective ability to do something about it ...”  (page L&C 259).





The above quotes are but a sample of the concerns put to the Committee by witnesses.  The Labor and Australian Democrat members of the Committee have grave fears that the Minister may at best have been loose with his tongue, or at worst that he was deliberately seeking to intrude upon, and interfere with,  the independence of the Tribunals.  Members need to be protected from any undue pressure.  Security of tenure is therefore a critical issue.





New Power to give general directions


Submissions and witnesses appearing at the Committee’s hearings claim that this power, given to the principal member to give direction regarding the operations and conduct of reviews, could be used to abuse the independence of the MRT and RRT members.  The Refugee Advice and Casework Service, in their submission (No.5) said   





“It is our view that the wording of this provision is dangerously vague”.   


�
Later in their submission they said - 





“The problem with the provision as it is currently drafted is that, whatever the Minister’s intention, there is nothing prohibiting the Principal Member from giving directions on merit related issues.  To give the Principal Member such a power is particularly dangerous in the current climate where it must be acknowledged that the pressure on the RRT to ‘perform’, in policy as well as productivity terms, is immense.  The Minister’s very public anger about a decision granting refugee status to a victim of domestic violence late last year gives cause for concern about the erosion of the independence of the tribunal.  Of greater concern, because of the role of the Principal Member, was the debacle over  a number of East Timorese decisions in June this year.  It appears that the Principal Member attempted to take away three East Timorese decisions from the Members who were about to make a favourable decision on their cases.  It is not easy to discern the exact relationship between the Minister’s Office and the Principal Member in this matter.  The Australian newspaper reported on 6 June 1997 that:


Asked whether he had requested Mr Chetty to try to stop the cases, Mr Ruddock said “I don’t believe I have given him any formal direction”. But there had been discussions between his office and Mr Chetty’s”.





John McMillan from the Centre for International and Public Law at the ANU said (submission.15 page 3);





“On the one hand, a power of direction potentially poses a threat to the independence of a member in carrying out the review function.  It is easy to imagine situations in which the power could be an instrument of abuse or manipulation.  On the other hand, experience teaches that one of the functions of senior executive member of an organisation is to superintend the efficient management of the organisation and to provide managerial directions to other staff.  There is no reason in principle why a tribunal that constitutionally forms part of the executive arm of government should be immune from that managerial regime.  It is not necessarily inconsistent with independence in the final disposition of individual appeals.


My concern is that there is nothing in the language of Bills 4 and 5, nor in the supporting documentation (the Explanatory Memorandum, the Minister’s Second Reading Speech, or other Government statements), to record that the Principal Member’s powers of direction are not intended to be an instrument that can undermine the concept of independent adjudication.  What is needed, in my submission, is a brief statement to the effect by the Senate Committee in its Report on the Bills.  There is useful material in the ‘Better Decisions’ Report from which the Committee could draw in crafting an appropriate statement.





RECOMMENDATION 1





The Labor and Australian Democrat Members of the Committee recommend that consideration be given to this provision being deleted.














New Power to reconstitute tribunals


Submissions and evidence claim that this power, given to the Principle Member to reconstitute tribunals in certain circumstances, could be used to abuse the independence of MRT and RRT members.  For example, Mr Max Howlett, a solicitor with Victoria Legal Aid (who appeared in a private capacity), went to some length, at pages 3 and 4 of his submission to inform the Committee of his concerns.





“New sections 355A is of concern.  The EM at clause 35 states that reconstitution under this section is ‘for reasons of achieving the efficient conduct of review’, for example, “where the Tribunal has not decided a case after a lengthy period”.


Recent events, however, have shown that such powers can be used for purposes unconnected with the statutory requirements to provide a fair and just mechanism of merits review.  I refer in particular to the recent public reporting regarding three decisions made by the Refugee Review Tribunal on applications for protection visas (refugee status) by persons from East Timor.


I refer to the attachment “Tribunal leader behaved ‘improperly’ on Timorese. The Australian, 3 July 1997:





“A FORMER member of the Refugee Review Tribunal accused its head yesterday of behaving ‘very improperly’ by trying to stop him allowing an East Timorese family to stay in Australia.





Dr Ken Chan said Mr Shun Chetty, who holds the title of principal member, had acted in response to federal government interference with the independent tribunal and had then ignored legal advice by trying to take the case away from him.





Dr Chan said yesterday that Mr Chetty had called him into his office on 


2 June.





‘He said that the minister’s office had contacted him and said the Government was in the process of making a policy decision on East Timor cases’ Dr Chan said.





‘He asked me in view of that not to complete my decision.  I said that I had for all intents and purposes finished the decision and I felt it would not be fair to the applicant and his family not to complete it’.





Dr Chan said he understood that Mr Chetty had subsequently issued a directive to ‘deconstitute’ the case - take it away from him - despite receiving legal advice from within the tribunal that he had no grounds to do so’.





In the event that there is some factual basis for the allegations, new section 355A would nevertheless effectively authorise actions such as those alleged to have been undertaken by Mr Chetty.  If this were the case, it would indeed, as Dr Chan said, be grossly ‘unfair’ to applicants.





Furthermore, public confidence in the independence of the Tribunal would be severely eroded if the Tribunal were to be constituted, or reconstituted, in a oracular way so as to ensure a particular outcome on a particular case.





I also refer to the attached email message from Suzanne Tongue, Principal Member of the IRT, to all IRT members, dated 25 June 1997, stating that the Minister requires monthly statistics, which would include ‘the rate of overturn of primary decisions of each member’.





The purpose of the gathering of those particular statistics is not stated.  However, it has caused sufficient concern for the President of the Law Institute of Victoria to forward a letter to the Minister on 1 July 1997.  In particular, the Law Institute stated that:





“The Institute is very concerned if this is the case because of the potential for pressure to be felt by individual members to ‘fall into line in their decision making’.  This would clearly compromise the independence on the Tribunal”.








The Victorian Immigration Advice and Rights Centre said in their submission (1A) -





“... The only ground for a further reconstitution power is that given in the proposed s355A(1) - ‘the interests of achieving the efficient conduct of the review’.  Although we note that the Tribunal is required to be ‘economical and quick’ - s353(1) - VIARC submits that the primary task of the Tribunal should be to make a just and fair decision on the case.  To substitute a decision-maker after all hearings and evidence has been taken and to deny an applicant a chance to answer any reservations that may be in the mind of a new decision-maker all the interests of ‘efficiency’ is to warp the function of a Tribunal by a distorted notion of cost effectiveness”





RECOMMENDATION  2





The Labor and Australian Democrat Members of the Committee recommend that consideration be given to this provision being deleted.











No Provision to provide all adverse information to all applicants


Mr Robert Gotterson QC in his submission to the Committee offered considered and convincing advice on the likely operations of this clause;





“A reason for affirming a decision might be that X is a member of the Y association or group and that that association or group engages in certain conduct, practices etc.  Under the proposed legislation, the only information that would have been given to X is that X is a member of the Y association or group and no more, even in circumstances where the substance of the reason is based on information before the Tribunal about the Y association’s or group’s conduct practices etc.


It may well be that information before the Tribunal about an association’s or group’s conduct, practices etc. is slanted, biased or quite wrong in fact.  If the exception in paragraph (a) stands, there will be limited, and perhaps no, opportunity for the applicant to correct errors of fact or to provide a balance.  


An applicant might seek copies of written material under the proposed s.362A but that material would not disclose what information underpins the reason in question.  


Further, a hearing under the proposed s.360 would not provide a fair opportunity to respond if the applicant does not know beforehand what information underpins the reason”.





RECOMMENDATION 3





The Labor and Australian Democrat Members of the Committee recommend that consideration be given to this provision being deleted.














Personal appearance before the RRT by telephone or television


A number of witnesses held  “grave concerns” regarding this provision.  Some of these concerns are noted at 1.93 and 1.94 of the majority report.  Concerns were also expressed in submission numbers 3 - Mr Max Howlett, 4 - Mr John Gibson, 5 - Refugee Advice and Casework Service (Aust) Inc., - 10 - Immigration Advice and Rights Centre, 13 - Ms Robin Creyke.





The Refugee Advice and Casework Service suggested that the provision be amended to narrow the discretions and to impose other conditions.  They suggested that the provision be amended in the following terms (submission 5, page 9).





“For the purpose of the review of a decision, the Tribunal may allow the appearance by the applicant before the Tribunal, or the giving of evidence by the applicant before the Tribunal, or the giving of evidence by the applicant or any other person to be by:


(a)	closed circuit television; or


(b)	by telephone, provided that it would be unreasonable to expect the applicant or the witness to appear in person, and the applicant or witness consents to giving evidence in this way.








RECOMMENDATION 4





The Labor and Australian Democrat Members of the Committee recommend that consideration be given to the provision being amended in accordance with the suggestions of RACS.











Changed discretion regarding publication of decisions


The Committee noted the comments by Ms Sue Tongue, Principal Member of the IRT, that 





“... the IRT publishes on the Internet and does not incur any additional costs for the publication of its decisions” (1.98 of the majority report) and that “it was more economical to do it that way” (1.102 of the majority report).





The Labor and Australian Democrat members of the Committee believe that minimal publication means reduced public accountability in individual cases and policy in general.








RECOMMENDATION 5





The Labor and Australian Democrat Members of the Committee recommend that consideration be given to the provision being deleted.











Non Reviewability of conclusive certificates


The Labor and Australian Democrat members of the Committee note the comments of Mr Robert Gotterson QC at 1.105 in the majority report and are not convinced by the counter argument by the Department of Immigration and Ethnic Affairs at 1.106.








RECOMMENDATION 6





The Labor and Australian Democrat Members of the Committee recommend that consideration be given to the provision being deleted.











Non compliance with a previous visa ground for visa cancellation s107


The Labor and Australian Democrat members of the Committee note the comments of VIARC in submission 1A and IARC in submission no 10 on this issue.  Both organisations criticise this provision as broad, “harsh and unwarranted” because it can be used to cancel visas due to unintentional error by third parties.











RECOMMENDATION 7





The Labor and Australian Democrat Member of the Committee recommend that consideration be given to the provision being deleted.











Migration Legislation Amendment Bill (No.5) 1997


The Labor and Australian Democrat Members of the Committee note the evidence contained in paragraphs 2.1 to 2.67 of the Majority Report on the Bill.  Given that evidence, the Labor and the Australian Democrat Members of the Committee are of the view that the Migration Legislation Amendment Bill (No.5) should be opposed.





The access to people to reasonable judicial review, whether Australian citizens or not, is fundamental to the Rule of Law in this country.





The Labor and Australian Democrat Members note that, despite the evidence of three eminent senior counsel, the validity of the private clause contained in the Bill is constitutionally uncertain.





The breaches of Australia's international legal obligations, manifest in this Bill, will only further bring our reputation as a good international citizen into disrepute.





The attempt to limit the jurisdiction of the High Court in this manner is insulting, particularly given the recent comments of Chief Justice Brennan in the Ervin case.  In that case, the Chief Justice and Mr Gotterson QC, counsel for the Minister for Immigration and Multicultural Affairs, had the following extraordinary exchange:





HIS HONOUR: Let me understand this correctly, Mr Gotterson.  Are you making the submission that this Court has no jurisdiction either?


MR GOTTERSON: Yes, your Honour.  It is intended that, in regard to those grounds, neither the Federal Court nor the High Court have jurisdiction.


HIS HONOUR: How would you square that with the Constitution?


MR GOTTERSON: Your Honour, the provisions of the Constitution, of course, grant the High Court in its original jurisdiction the powers to grant the prerogative relief by way of prohibition, by way of mandamus, but that is not to say that there cannot by way of legislation be limiting of grounds on which the relief may be granted.


HIS HONOUR: Well, Mr Gotterson, if you wish to maintain that view, no doubt it can be submitted to a Full Bench to consider later. For my part, it is a proposition inconsistent with the notion of judicial review for it would isolate the Executive from judicial review in respect of acts done which are unlawful, and that cannot be, surely, the intention that one would either attribute to the Constitution or to the Parliament.


MR GOTTERSON: Your Honour, the position is that if . . .


HIS HONOUR: If you wish to raise that argument, then by all means do so, but it will be necessary to give a notice under section 78B of the Judiciary Act.


MR GOTTERSON: Your Honour, if that is not the case, the case is that . . .


HIS HONOUR: What submission are you making about it, Mr Gotterson.


MR GOTTERSON: Your Honour, I would have to take some instructions directly on that point.


HIS HONOUR: Then I think you should do so.  It is a matter of the gravest constitutional importance to think that the proposition would be advanced on behalf of the Minister that this Court does not have the jurisdiction to control unlawful acts committed by a Minister.


MR GOTTERSON: Your Honour, I have instructions not to pursue that argument.


HIS HONOUR: Do you withdraw it?


MR GOTTERSON: I withdraw it, yes.





For the Government to propose this Bill in knowledge of the Chief Justice's comment can, therefore, be seen as part of the Government's unprincipled ongoing attacks on the legitimacy on the role of the courts, especially of the High Court.  





The courts are fundamental to the Rule of Law in this country and both the Labor Party and the Australian Democrats oppose these attacks as a matter of fundamental principle.





The Bill also defeats the purposes for which the Federal Court of Australia was, in part, established, namely as a court designed to relieve the burden on the High Court arising from the handling of immigration law cases.





The proposed privative clause is also an extraordinary proposition for the Parliament to adopt at a time when it would be hoped that the trend is towards access to justice and the expression of clearer Commonwealth law.  As the Government itself admits, the proposed privative clause does not do what it states on its face. Further, the meaning of that clause may only be ascertained by repeated High Court litigation (see paragraphs 2.35 to 2.38 of the Majority Report).





Finally, the Labor and Australian Democrat Members of the Committee note that if the Government wanted to act with integrity on this issue and genuinely address its concerns about the cost of the judicial review that alternatives courses of action are available to it.  In particular, the Labor and the Australian Democrat Members note the suggestions made by several of the witnesses that a special leave mechanism, and other case management techniques, could be introduced to alleviate the costs and delays associated with some immigration cases in the Federal Court.





Accordingly, the Labor and Australian Democrat Members of the Committee conclude that the Bill is offensive as a matter of policy and unnecessary as a matter of practice.





�






Recommendation 1


The Labor and Australian Democrat Members of the Committee recommend that Migration Legislation Amendment Bill (No.5) 1997 be opposed.
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