ADDITIONAL COMMENTS 


SENATOR B. COONEY








The Bill Is Flawed


In my view the Migration Legislation Amendment Bill (No.5) 1997 prejudices the rule of law and is therefore flawed.





The Rule of Law


In their annual report of 1988 the judges of the Supreme Court of Victoria wrote:





"It is of the essence of a successful and civilised democracy that it operates subject to the rule of law and that its citizens have confidence in its law.  The operation depends in turn on the confidence of the citizens that the courts will guarantee the strong impartial and comprehensive applications of the law.


The phrase "The rule of law" has been variously explained.  It is a concept of the utmost importance implying the subordination of all authorities, legislative executive and judicial, to certain principles generally accepted as characteristic of law such as fundamental principles of justice, of morals, of fairness and of due process.  It involves equality before the law, and uniformity, consistency and certainty in decision arrived at by a disinterested and impartial application of legal rules."





The judges of the Supreme Court of Victoria repeated these words in their report for 1994.





Essential to a Good Society


The rule of law is essential to a good society.  It gives force to those fundamental principles by which the well being of the community is assured.   When it is damaged so is the quality of life in Australia.  This will happen if the Migration Legislation Amendment Bill (No.5) 1997 is enacted.


�
Ousting of Quality Control


The Bill seeks, to the extent possible under the Constitution, to oust judicial oversighting of certain administrative decisions make pursuant to the Migration Act 1958.   Were it to be passed that quality control now exercised by the Courts over decisions crucial to the lives of many men women and children would be much diminished.  Such an outcome would put good decision making at high risk.





What is a Good Decision


To be good decision making must be fair.  It must be made in accordance with the facts and the relevant law.  It must be carried out with due process and without bias.  Good decision making does not require obsessive attention to every detail or over strict scrutiny of all matters but does require a reasonable and equitable assessment of the relevant issues.





Constitutional Proprieties


In their annual report for 1988 the judges of the Supreme Court of Victoria wrote:





"The Commonwealth Constitution assumes that the nation's essential institutions are to be governed by the rule of law of which the ultimate arbiter is the High Court of Australia."





The Migration Legislation Amendment Bill (No.5) 1997 contravenes this maxim.  It seeks to disturb the constitutional proprieties essential for the good governance of Australia.  If passed it would vitiate the right relationship between the arms of government essential for the well being of all citizens.





The Rule of Law and Economic Exigencies


The rule of law should never give way to economic exigencies.  Nor should a regime perceived by some as efficient or provident or expeditious take precedence over one dedicated to equity for all, due process and the primacy of high principles.





Overloading The Judicature


In severely curtailing the migration jurisdiction of the Federal Judicature this Bill if passed may well caste an unreasonable burden on the High Court.  In any event it will make the proper judicial oversighting of governmental processes unreasonably difficult.


�
Souring Of Communal Culture


The Bill effects a further shift in the communal culture prevailing in Australia.  The belief in service, in altruism, in acting from a sense of personal responsibility to the community is ceding ground to one which gives primacy to market forces and the acquisition of possessions.





On the 27th September 1995 Sir Daryl Dawson then a member of the High Court marked this changing culture as it was manifested in government's attitude to the legal profession.





He said:


"With the change from the notion of a trust to that of a marketing exercise, reliance is placed upon market forces to produce services of the required standard.  And because governments understand competition and the mechanisms necessary to ensure its existence, self regulation is no longer seen as adequate and, indeed, is seen as inconsistent with a competitive environment ... It is the free play of market forces, not the voluntary maintenance of professional standards, in which we now place our faith and in this regard there is little distinction to be drawn between the practice of a profession or any other form of commercial activity."





The Migration Legislation Amendment Bill (No.5) 1997 strikes at that benign culture which must inform a civilised and democratic society.
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