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Crimes Amendment (Forensic Procedures) Bill 1997








BACKGROUND





This Bill proposes significant changes to current practice in the authorisation and conduct of forensic procedures for people suspected of indictable offences against Commonwealth law. It also proposes changes to police powers in relation to the collection of evidence, safeguards for the rights of suspects and to the procedures relating to forensic evidence. The Senate has referred the Bill to the Committee for inquiry with particular reference to, inter alia, its consistency with the recommendations of the Royal Commission into Aboriginal Deaths in Custody





ISSUES





The Report of the Royal Commission into Aboriginal Deaths in Custody incorporated a thorough investigation into the deaths of a large number of Aboriginal and Torres Strait Islander people in police custody. The degree of overrepresentation of Aboriginal and Torres Strait Islander people in police custody was highlighted in that Report, as was the early time frame within which those people died whilst in police custody. The Report also noted that a great deal of intervention in the lives of Aboriginal people is routine and not in response to any potentially harmful conduct. The power to "request" a suspect to undergo a forensic procedure is a coercive power which can be exercised in a routine manner. The concept of "informed consent" in Division 3 of the Bill is tenuous when applied to Aboriginal people who have a history of feelings of subordination towards law enforcement officers in general. For these reasons ATSIC is concerned to ensure that those protections in the Bill which are given to suspects are sufficiently articulated in respect of indigenous people.





ATSIC has the following concerns with the Bill:





New paragraph 23WG(3)(c)





This proposed amendment would allow a senior constable to waive the consent requirement if that constable believed the Aboriginal and Torres Strait Islander suspect was not at a disadvantage in comparison with the rest of the community. ATSIC would support Recommendation No 4 of the Committee that such a decision should be made at the rank of sergeant or above. However, ATSIC has concerns that this waiver may take place in the absence of an interview friend.





New subparagraph 23 WI(3)(d)





This amendment would provide that in the case of a forensic procedure to be carried out with the consent of an Aboriginal and Torres Strait Islander suspect, the constable must have regard to the suspect's customary beliefs to the extent that they are known to the constable or can reasonably be discovered by asking the suspect.





This is unacceptable to ATSIC. Some traditional communities accept the taking of blood samples but others do not. Customary law beliefs in general are not widely documented and in many cases they are not documented at all. Police officers are not required under this legislation or as part of their training to be informed about customary law. There is no requirement in the legislation for an interpreter to be present at this stage.





New subclause 23WM(I)





This clause would allow a police officer to take non intimate samples such as hair by force from a suspect in custody even if permission were refused. Whilst the officer is required to take into account the suspect's customary beliefs before ordering the forensic procedure, the wording of 23WO (3)(d) is inadequate in that it assumes the officer has knowledge of the content and application of those beliefs.





New paragraph 23WT(3)(d)





This amendment would require a magistrate when ordering a forensic procedure to have regard to a suspect's customary beliefs to the extent to which they are known to the magistrate or can reasonably be discovered. ATSIC is of the view that this amendment does not adequately specify the aspect of the belief of which the magistrate must take account. It is the particular customs and sensitivities which pertain to the community to which the suspect belongs which must be taken into account. As the amendment presently stands, the requirement could be satisfied by a magistrate who ascertained irrelevant customary beliefs of a suspect.





New subclause 23XGD(2)





This new paragraph would allow an Aboriginal or Torres Strait Islander person in custody to be detained for an extended period of more than two hours, if during the course of an interview under Part lC of the Crimes Act 1914, a magistrate ordered a procedure to be carried out. This extended period is unacceptable in light of the recommendations of Royal Commission into Aboriginal Deaths in Custody, with its documentation of the fact that for Aboriginal and Torres Strait Islander people who die in custody, the risk of death was highest in the first two or three hours.
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ATTORNEY-GENERAL'S DEPARTMENT RESPONSE TO ATSIC SUBMISSION





Paragraph 23WG(3)(c)





1.	Paragraph 23WG(3)(c) does not allow a senior constable to "waive the consent requirement". Once a senior constable makes a decision in accordance with that paragraph, the suspect may then be asked to consent to the forensic procedure in accordance with clause 23WH after being informed about the forensic procedure in accordance with clause 23WJ. There is no connection between the presence of an interview friend and the decision by a senior constable under paragraph 23WG(3)(c).





Subparagraph 23WI(3)(d)





2.	There is a requirement for an interpreter to be present where a constable believes on reasonable grounds that the suspect is unable, because of inadequate knowledge of the English language or a physical disability, to communicate orally with reasonable fluency in the English language (clause 23YDA). Subclause (2) sets out the circumstances where a constable must arrange for the presence of an interpreter. Those circumstances would include the situation where a constable was requesting information about the suspect's customary beliefs.





3.	It may be the case that an Aboriginal or Torres Strait Islander suspect will, because of his or her customary or religious beliefs, have an objection to some forensic procedures being performed on him or her. That is why it is necessary to ascertain those customary beliefs before a decision is made to request consent to, or order, a forensic procedure.





Subclause 23WM(1)





4.	The Bill does permit hair samples to be taken from a suspect. However, the Bill does not permit the root of the hair to be plucked during such a procedure. It will only be necessary to obtain a hair sample from a suspect for comparison purposes.





5.	The wording of paragraph 23W0(3)(d) does not assume that the senior constable has knowledge of the content and application of the suspect's customary beliefs. It quite clearly contemplates the situation where the senior constable does not have such knowledge and requires him or her to find out about the suspect's customary beliefs. The Bill compels the senior constable to have regard to those beliefs in balancing the public interest in obtaining evidence tending to confirm or disprove that the suspect committed the offence concerned against the public interest in upholding the physical integrity of the suspect. In such an exercise the senior constable would need to ascertain whether the suspect objected to a forensic procedure being conducted on the basis of the suspect's customary beliefs. Paragraph 23WO(3)(d) is adequate in ensuring that such information is ascertained and considered.





Paragraph 23WT(3)(d)





6.	Under paragraph 23WT(3)(d) the magistrate must take into account the customary beliefs of the suspect, not the community from which the suspect belongs. It is our view that if the magistrate was required to take into account "customs and sensitivities which pertain to the community to which the suspect belongs" there would be an increased chance that the magistrate would take into account irrelevant customary beliefs. Such matters may not be relevant to the suspect at all (eg. the suspect may not be living in the community from which the beliefs are derived).





7.	The aspect of the belief which a magistrate must take into account is that aspect which is relevant in determining whether a forensic procedure will be ordered. That belief must be held by the suspect, as it is he or she who may become the subject of an order for a forensic procedure.





8.	A forensic procedure must be carried out:





	(a)	Where the suspect is not in custody "as quickly as reasonably possible"


		(proposed subclause 23XGB(l)); or





	(b)	Where the suspect is in custody, he or she may be detained for such period


		"as is reasonably necessary to carry out the forensic procedure" (proposed


		subclause 23XGD(l)).





9.	The two hour maximum time limit will only be relevant where the forensic procedure is on�going at the expiration of the two hour limit. During the time that a forensic procedure is conducted, an Aboriginal or Torres Strait Islander suspect who is disadvantaged is entitled to the presence of an interview friend (clause 23XR).





10.	An Aboriginal or Torres Strait Islander suspect will be held for longer than the two hour maximum time limit only where a magistrate orders that a forensic procedure be conducted and where the suspect is being held pursuant to the investigation period in Part 1 C of the Crimes Act 1914. In ordering a forensic procedure, a magistrate must have regard to, amongst other things, the period for which the suspect has already been detained, and the reasons for any delay in proposing the carrying out of the forensic procedure (paragraph 23WT(3)(h)).





11.	It is our view that those safeguards will ensure that an Aboriginal or Torres Strait Islander suspect will not be detained for any period which is unnecessary.
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SUBMISSION FROM THE OFFICE OF DAVID GRACE Q.C.





Mr. Neil Bessell


Secretary


Legislation Committee


Australian Senate


Parliament House


Canberra ACT 2600





Date: 17th November 1997





Dear Mr. Bessell,





Re: Crimes Amendment (Forensic Procedures) Bill 1997





I refer to your letter dated 5th November 1997 and to subsequent discussions with Ms. Anne See and Ms. Libby Bunyon. I will not be attending at the public hearing scheduled for 18th November 1997 in Canberra but as requested provide a short series of comments upon what I consider to be some practical problems that may emerge in practice in relation to the proposed legislation.





Section 23WH


	The request should not be confined to a Constable. Alternatively the definition of Constable should be widened. There is no correlation between the word "Constable" with the phrase "investigating Constable" which is found within Section 23WA. If it is only meant to be an investigating Constable that makes the request then the phrase "investigating Constable" should be used constantly throughout the proposed Part 1D.





Seciion 23WI


	There should be a provision for the recording of the fact of satisfaction and the reasons for satisfaction. The absence of any record will ensure abuse and lack of accountability with Court challenges to the admissibility of the evidence.





Section 23WL


	Does not go far enough in this regard. The type of provision contained in Section 3ZH(6) would be an appropriate addition.





Section 23WM


	It is inappropriate for orders of this nature to be made by any member of the police force. The potential for abuse is high particularly where the Senior Constable concerned is not independent of the investigation then being conducted. It is usual for a Senior Constable (within the meaning of that expression in Part 1D) to be in charge of an investigation rather than a Constable. Forensic procedures whether intimate or non-intimate should only proceed by order of a Magistrate.





Section 23WP


	There is no ramification expressed for not making a record. Failure to make a record should be met with the evidence being ruled as inadmissible except in exceptional circumstances. This would be an appropriate trade off to ensure a minimum of abuse and accountability. A comparison may be made with Section 23L(4) of the Act which is dependent upon a record being made. In this regard please refer to the relatively recent decision of the Victorian Court of Appeal in the matter of The Queen v Su & Ors [1997] 1VR 1 at 56-58





Section 23XB


	Provision ought to be made for the supply in due course of a transcript of the evidence on oath or a copy of the Affidavit relied upon to support an application for an interim order. The reasonable grounds specified in sub-section (7) ought to be the subject of written record by the applicant.





Section 23XE


	This should provide for the provision of the affidavit material referred to in Section 23XB(2).





Section 23XGC


	Provision should be made for the supply of the affidavit to the suspect upon arrest.





Section 23XN


	Intimate forensic procedures should only be carried out by members of the same sex as the suspect. Only in exceptional circumstances should there be an exception to the general rule.





Section 23XX (4)(b)


	Contains the inappropriate phrase "on the balance of probabilities". It is unclear whether Sub-section (4) is referring to the existence of the fact or facts that justify the admission of the evidence or of the reasons given for the failure to comply with the relevant provisions of the Act. If the latter then the phrase is clearly inappropriate. If the former then some of the matters listed in Sub-section (5) are inappropriate for that particular phraseology. Due to the great infringement of personal liberty that this new Part 1D of the Act allows, there must be an appropriate trade off and balance reached. The likely result of the application of Sub-sections (4) & (5) will be the admission in most circumstances of the evidence concerned. This is an inappropriate balancing exercise and evidence obtained through breaches or failures to comply with the provisions of the new Part 1D should be ruled inadmissible unless the suspect does not object to the admission of the evidence or exceptional circumstances exist.





I trust that the above comments may be of assistance. Unfortunately due to the limited time available between the receipt of the information and the deadline for reply, there has been little opportunity for members of the Criminal Law Section of the Law Institute of Victoria to properly consider the contents of the proposed legislation.





If any further advice is sought please do not hesitate to be in contact.





Yours sincerely,











David Grace Q.C.


Chairman, Criminal Law Section


Law Institute of Victoria
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ATTORNEY-GENERAL'S DEPARTMENT RESPONSE TO GRACE QC SUBMISSION





Section 23WH





1.	It is not the intention of Part lD that the "investigating constable" be required to make all the decisions under the proposed Part lD. There are operational and practical difficulties with confining those tasks to one person. If, for example, the investigating constable was required to make a decision under Division 4 and was not present for some reason, that may extend the time for which the suspect is required to remain in custody awaiting the arrival of the investigating constable. Such detention, apart from being unnecessary, is also inconsistent with the recommendations of the Royal Commission Into Aboriginal Deaths in Custody.





2.	It is also the case that the decisions made by constables in proposed Part ID, whether made by an investigating constable or another constable, require the presence of a certain mental state (belief or suspicion) before those decisions can be taken. It is the operational officer who must have the relevant belief or suspicion, (whether or not he or she is also the investigating officer as defined).





Section 23WI





3.	Accountability is built into the criminal justice system. The onus is on the prosecution to prove on the balance of probabilities that a constable had a belief on reasonable grounds, or suspected on reasonable grounds (as appropriate), regarding a matter referred to in proposed Part lD (clause 23YI). That is a sufficient safeguard to minimise abuse and lack of accountability.





Section 23WL





4.	The provision in subsection 3ZH(6) of the Crimes Act 1914 is not relevant to clause 23WL. Subsection 3ZH(6) refers to the recording of a decision of a constable of the rank of superintendent or higher to give or refuse to give an approval for a strip search. Clause 23WL refers to the tape recording of the giving of information about the proposed forensic procedure and the suspect's responses (if any) or, if tape�recording is not practicable, a written record is required. The two situations do not appear to be comparable. If the concern is that reasons should be recorded where tape�recording is not practicable, the answer to the previous question applies. The onus is on the prosecution to prove it was not practicable.





Section 23WM





5.	Division 4 of proposed Part lD will empower a senior constable to order a non�intimate forensic procedure on a suspect in custody. Such a practice is not uncommon. For example, the taking of prints from those in custody is not an intrusive procedure and is a long accepted feature of the crirninal investigation system. Where an intimate forensic procedure, such a blood sample, is sought to be taken, that may only occur by order of a magistrate. To require a magistrate' s order for the taking of a fingerprint or other non�intimate procedures from a person in custody will severely hamper the investigative ability of law enforcement agencies and may result in suspects being held in custody unnecessarily.





Section 23WP





6.	There is a statutory consequence for not making a record in accordance with clause 23WP. The effect of paragraph 23XX(1)(b) is that a breach of clause 23WP may render evidence obtained from a forensic procedure conducted under Part lD inadmissible.





Sections 23XB and 23XE.





7.	Subclause 23XE(5) provides that an applicant must ensure that a copy of the magistrate's record and a copy of the applicant's record is made available to the suspect. That information must include, amongst other things, the grounds for seeking the interim order. It is not appropriate that the suspect be given the affidavit material referred to in subclause 23XB(2) as this may contain information which, on public interest grounds, should remain confidential (eg. the names of informants etc.) If not contraindicated for those reasons, such material is normally available to the defence after charge.





Section 23XGC





8.	The same reasons apply in relation to the affidavit material under clause 23XGC as apply for subclause 23XB(2).





Section 23XN





9. Intimate forensic procedures would be carried out by members of the same sex if practicable. In some situations, particularly in remote areas, it may not be possible for an appropriately qualified member of the same sex to perform the forensic procedure. A suspect may be detained unnecessarily awaiting the arrival of a person of the same sex.





Section 23XX(4)(b)





10.	The phrase "on the balance of probabilities" is not inappropriate for paragraph 23XX(4)(b). That phrase does not produce any ambiguity in relation to which matters the magistrate or judge must have regard to in subclause 23XX(5). The clear intention of the clause is that the matters referred to subclause 23XX(5) are matters to which the magistrate or judge must have regard before deciding whether he or she is satisfied, on the balance of probabilities, that the evidence should be admitted. He or she is not required to be satisfied on the balance of probability of any of those specific matters. As has been noted, it would be inappropriate to attempt such a balancing exercise in relation to several of the matters listed in subclause 23XX(5).
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SUPPLEMENTARY SUBMISSION FROM ATTORNEY-GENERAL’S DEPARTMENT








QUESTIONS ON NOTICE FROM THE SENATE LEGAL AND CONSTITUTIONAL LEGISLATION COMMITTEE


Q.1  The Committee, in its report on the Bill, recommended (no.8) that a clear written statement of a suspect’s right should be given or read to a suspect before they are asked to consent to a forensic procedure.  The current Bill includes this provision in clause 23WF.  Does this provision apply to Aboriginal and Torres Strait Islander people?  If not, why not?


1.	Subclause 23WG(2) does not expressly reproduce the same language as subclause 23WF(2).  However, it is the view of the Government that subclause 23WF(2) contains fully adequate safeguards to ensure that constable must inform an Aboriginal or Torres Strait Islander suspect of the information under clause 23WJ (whether orally or in writing).  For example, the Bill requires an interpreter to be present where a constable believes on reasonable grounds that the suspect is unable, because of inadequate knowledge of the English language or a physical disability, to communicate orally with reasonable fluency in the English language (clause 23YDA).  Subclause (2) sets out the circumstances where a constable must arrange for the presence of an interpreter.  If an interpreter is required to be present, he or she will read the suspect a statement of that suspect’s rights.  


2.	The concept of “informed consent” is explained in clause 23WF (see definition of “informed consent” in subclause 23WA(1)).  As a matter of statutory interpretation, the phrase “informed consent” (where appearing in clause 23WG) must be read in conjunction with clause 23WF.  The extra safeguards in clause 23WG merely re-inforce those provided by clause 23WF.  That is made clear in the Explanatory Memorandum.  Paragraph 46 (at page 10) states:


“46.  In addition to the above requirements [clause 23WF requirements] about informing the suspect, if the constable reasonably believes that the suspect is an Aboriginal or Torres Strait Islander, the constable must also comply with proposed section 23WG which is discussed below and which provides additional safeguards for those people based on those already provided.”


3.	It is the view of the Government that a constable would be prudent to provide a written statement of the suspect’s rights or provide an interpreter to read such a statement to a suspect where appropriate.  


Q.2  The Committee, in its report on the 1995 Bill, recommended (no.16) that where there is a breach of the key protective provisions of the Bill (as opposed to a minor technical breach) the discretion to exclude evidence obtained in breach of the Bill should be exercised.  The Government agreed and inserted (paragraph 23XX(5)(g)) “whether admitting the evidence would seriously undermine the protection given to suspects by this Part” as one of the matters that may be considered by the court in determining whether the evidence should be admitted.


Given the Committee’s concern that in major breaches, the discretion to exclude material should be exercised, and the Government’s acceptance of the recommendation, should the new subsection be a matter which the court must rather than may consider?


4.	It is the view of the Government that the admissibility provisions of the Bill are strong enough to ensure that where a serious breach of the Bill’s provisions has occurred, evidence obtained as a result of that breach will be inadmissible.  The standard which must be met for admissibility under the Bill is more onerous to discharge than the normal Bunning v Cross (1978) 141 CLR 34 discretion concerning the admission of illegally obtained evidence.  (A summary of the decision in that case is at Attachment A.)  Any further tightening of the admissibility provisions may severely restrict the ability of the court (in the exercise of its discretion to rule on the admissibility of such evidence) to have regard to all relevant matters related to such evidence .  


5.	In relation to clause 23XX, evidence tainted by a breach can only be admitted if the suspect consents or if the court can be satisfied, on the balance of probabilities, that admission of the evidence is justified after having regard to a number of matters including the seriousness of the breach and whether it was done intentionally or recklessly (subclause 23XX(5)).  The Bill also expressly provides that the probative nature of the evidence does not, of itself, justify admission.  That will ensure that evidence of a high probative value is not rendered inadmissible because of a technical breach such as this, but that evidence obtained as a result of a major and deliberate breach will not be admitted regardless of the probative value of that evidence.  


6.	Even where a judge permits such evidence to be heard by a jury, he/she must inform the jury of the breach and warn it about the evidence as he/she thinks fit (subclause 23XX(7)). 


7.	It is also the case that stricter provisions govern evidence which was not destroyed as required by the Bill (section 23XY).  Such evidence cannot be used by the prosecution under any circumstances.  That safeguard recognises that the destruction provisions of the Bill are not difficult to comply with.  It also removes the temptation not to destroy material when required, in the hope that it might be of use in the future. 











ISSUES RAISED BY ATSIC WITNESSES


8.	Witnesses from the Aboriginal and Torres Strait Islander Commission (‘ATSIC’) raised a number of issues which the Attorney-General’s Department wishes to address.  They are as follows:


Strengthening of provisions dealing with interview friends and interpreters


9.	ATSIC has stated that the Bill should be amended to strengthen provisions which refer to interview friends and interpreters.  First, ATSIC is concerned about the decision of a senior constable under paragraph 23WG(3)(c) that an Aboriginal and Torres Strait Islander suspect is not at a disadvantage by comparison with members of the Australian community generally.  Secondly, ATSIC stated that there was no requirement in the Bill for an interpreter to be present when a constable is attempting to ascertain the customary beliefs of a suspect (paragraph 23WI(3)(d)). 


10.	In relation to the decision of a senior constable under paragraph 23WG(3)(c), there will be circumstances where the suspect in question is not at a disadvantage in comparison with member of the Australian community generally and it would be inappropriate to detain such a suspect while awaiting the arrival of an interview friend.  There are two important safeguards to ensure that such a decision is not taken lightly.  First, the decision is made by a constable of the rank of sergeant or above, not an inexperienced constable.  Secondly, the onus is on the prosecution to prove on the balance of probabilities that a constable had a belief on reasonable grounds, or suspected on reasonable grounds (as appropriate), regarding a matter referred to in proposed Part 1D (clause 23YI).  The Australian Federal Police has its own internal procedures which aim to safeguard the rights of Aboriginal or Torres Strait Islander suspects.  These operate in addition to the requirements of the Bill.  Attachment B contains those procedures.  


11.	With interpreters, the Bill requires an interpreter to be present where a constable believes on reasonable grounds that the suspect is unable, because of inadequate knowledge of the English language or a physical disability, to communicate orally with reasonable fluency in the English language (clause 23YDA).  Subclause (2) sets out the circumstances where a constable must arrange for the presence of an interpreter.  Those circumstances would include the situation where a constable was requesting information about the suspect’s customary beliefs. 


Customary beliefs


12.	ATSIC has concerns about the provisions in the Bill dealing with the customary beliefs of an Aboriginal or Torres Strait Islander suspect.  First, ATSIC stated that the wording of paragraph 23WO(3)(d) was inadequate in that it assumed that the senior constable had knowledge of the content and application of the suspect’s customary beliefs.  Second, ATSIC expressed the view that the customary beliefs of the community to which the suspect belonged should also be considered by the relevant decision-maker.  


13.	On the first concern, the wording of paragraph 23WO(3)(d) does not assume that the senior constable has knowledge of the content and application of the suspect’s customary beliefs.  It quite clearly contemplates the situation where the senior constable does not have such knowledge and requires him or her to find out about the suspect’s customary beliefs.  The Bill compels the senior constable to have regard to those beliefs in balancing the public interest in obtaining evidence tending to confirm or disprove that the suspect committed the offence concerned against the public interest in upholding the physical integrity of the suspect.  In such an exercise the senior constable would need to ascertain whether the suspect objected to a forensic procedure being conducted on the basis of the suspect’s customary beliefs.  Paragraph 23WO(3)(d) is adequate in ensuring that such information is ascertained and considered. 


14.	On the second issue, paragraph 23WT(3)(d) provides that the magistrate must take into account the customary beliefs of the suspect, not the community from which the suspect belongs.  It is our view that if the magistrate was required to take into account customary beliefs derived from the community to which the suspect belonged there would be an increased chance that the magistrate would take into account irrelevant customary beliefs.  Such matters may not be relevant to the suspect at all (eg. the suspect may not currently be living in the community from which his beliefs are derived).  


15.	The aspect of the belief which a magistrate must take into account is that aspect which is relevant in determining whether a forensic procedure will be ordered.  That belief must be held by the suspect, as it is he or she who may become the subject of an order for a forensic procedure. 


Time in detention - fixed time of 2 hours


Extension of time limit


16.	ATSIC supported a fixed maximum time limit of 2 hours.  It noted that the potential effect of subclause 23XGD(2) (read in conjunction with Item 19 of Schedule 2 of the Bill) would be to increase the time in detention for an Aboriginal or Torres Strait Islander suspect to 4 hours.  That would be where an Aboriginal or Torres Strait Islander suspect was ordered by a magistrate to undergo a forensic procedure during the ‘investigation period’ under Part 1C.  


16.	In relation to this concern the Bill sets a maximum time limit during which a forensic procedure must be conducted.  That maximum time limit will only be relevant where the forensic procedure is on-going at the expiration of the two hour limit.  


17.	There are safeguards to ensure that an Aboriginal or Torres Strait Islander suspect is not held in custody unnecessarily, or is placed at risk in circumstances identified by the Royal Commission Into Aboriginal Deaths In Custody (‘the Royal Commission’).  For example, in ordering a forensic procedure, a magistrate must have regard to, amongst other things, the period for which the suspect has already been detained, and the reasons for any delay in proposing the carrying out of the forensic procedure (paragraph 23WT(3)(h)).  It is also the case that during the time that a forensic procedure is conducted, an Aboriginal or Torres Strait Islander suspect who is disadvantaged is entitled to the presence of an interview friend (clause 23XR).


Dead time


18.	ATSIC was also concerned that the concept of ‘dead time’ in subclauses 23WLA(2) and 23XGD(2) may lead to Aboriginal or Torres Strait Islander suspects being held in detention longer than is necessary.  It suggested that there be a fixed time limit of two hours without dead time.  


19.	The dead time provisions are beneficial to the suspect.  For example, in that time the suspect is able to confer with lawyers, interview friends, or rest and recuperate.  It would not be appropriate for a suspect to be compelled to undergo a forensic procedure in the absence of such safeguards.  


20.	It is also the case that the Royal Commission noted that it is in the first two hours of un-supervised time (where the suspect is alone) which is the greatest period of risk for an Aboriginal or Torres Strait Islander suspect�.  That would seldom be the first two hours actually in custody.  Under the dead time provisions the exposure of a suspect to that risk is low (eg. the suspect is conferring with a lawyer, receiving medical attention etc).  


21.	Such a proposal would also be impractical for law enforcement officials.  For example, it is not possible to judge how long it will take for a suspect to confer with a legal practitioner  Nor is it possible to determine how long it will take for a suspect to receive medical attention.   


Legal Aid - civil action


22.	ATSIC also questioned the availability of legal aid for persons wishing to bring a civil action for the improper conduct of a forensic procedure.  However, the concerns about the propriety of a forensic procedure would be dealt with in the voir dire, which formed part of the criminal proceedings for which legal aid is not denied to a person who meets the means test applied by the Legal Aid Commission.  If a person is unrepresented in criminal proceedings the likelihood is that the proceedings will be stayed indefinitely�


�
ATTACHMENT A


1.	In Bunning v. Cross (supra) the High Court set out general principles in relation to the exercise of a court’s discretion to exclude evidence obtained unlawfully.  Stephen and Aickin JJ stated the following (summarised from pp.78-80):


The cogency of the evidence is a factor to be taken into account in determining whether to exercise the discretion to exclude evidence, but only where:


•	the illegality in obtaining evidence was not intentional or reckless;


•	the evidence was vital and police knew they could only obtain it by immediate (though illegal) action; or


•	other exceptional circumstances are shown to have existed (at 79)


2.	If equally cogent evidence is available, the case for admitting the illegally obtained evidence will be weaker (at 79).


3.	The following factors support admission of evidence (absence supports exclusion):


(i) Unlawfulness in obtaining evidence not deliberate (at 78).


(ii) Evidence cogent and unlawfulness neither deliberate nor reckless, or evidence vital and had to be obtained quickly (at 79).


(iii) Law difficult to comply with (at 79).


(iv) The seriousness of the offence outweighed the degree of unlawfulness in obtaining the evidence (at 80).


(v) The unlawfulness didn’t arise from a contravention of a deliberate limitation of police power (at 80).  


4.	Barwick CJ agreed with Stephen and Aickin JJ (at 65).  Jacobs and Murphy JJ did not deal with this issue.  








�  See Royal Commission Into Aboriginal Deaths In Custody, Canberra, AGPS, 1991, volume 1, Table 2.24, p.54.  


� Dietrich v. The Queen (1992) 177 CLR 472.  
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