Chapter 2


Clause 37 – Limiting the Powers of Parliament?


The Clause


Clause 37 of the Auditor-General Bill 1996 provides:


(1)	The Auditor-General must not include particular information in a public report if:


(a)	the Auditor-General is of the opinion that disclosure of the information would be contrary to the public interest for any of the reasons set out in subsection (2); or


(b)	the Attorney-General has issued a certificate to the Auditor-General stating that, in the opinion of the Attorney-General, disclosure of the information would be contrary to the public interest for any of the reasons set out in subsection (2).


(2)	The reasons are:


(a)	it would prejudice the security, defence or international relations of the Commonwealth;


(b)	it would involve the disclosure of deliberations or decisions of the Cabinet or of a Committee of the Cabinet;


(c)	it would prejudice relations between the Commonwealth and a State;


(d)	it would divulge any information or matter that was communicated in confidence by the Commonwealth to a State, or by a State to the Commonwealth;


(e)	it would unfairly prejudice the commercial interests of any body or person;


(f)	any other reason that could form the basis for a claim by the Crown in right of the Commonwealth in a judicial proceeding that the information should not be disclosed.


(3)	The Auditor-General cannot be required, and is not permitted, to disclose to:


(a)	a House of the Parliament; or


(b)	a member of a House of the Parliament; or


(c)	a committee of a House of the Parliament or a joint committee of both Houses of the Parliament;


	information that subsection (1) prohibits being included in a public report.


(4)	If the Auditor-General decides to omit particular information from a public report because the Attorney-General has issued a certificate under paragraph (1)(b) in relation to the information, the Auditor-General must state in the report:


(a)	that information (which does not have to be identified) has been omitted from the report; and


(b)	the reason or reasons (in terms of subsection (2)) why the Attorney-General issued the certificate.


(5)	If, because of subsection (1), the Auditor-General decides:


(a)	not to prepare a public report; or


(b)	to omit particular information from a public report;


	the Auditor-General may prepare a report under this subsection that includes the information concerned.  The Auditor-General must give a copy of each report under this subsection to the Prime Minister, the Finance Minister and the responsible Minister or Ministers (if any).


(6)	In this section:


	public report means a report that is to be tabled in either House of the Parliament.


	State includes a self-governing Territory.


During this Committee’s inquiry, three major issues emerged in relation to clause 37. These are


the role of the Attorney-General;


the role of the Auditor-General; and


powers and functions of the Parliament.


The Role of the Attorney-General


In his submission to the Committee, the Clerk of the Senate, Mr Harry Evans, advised


It may well be concluded that the Auditor-General, in accordance with the statutory independence of the office, should have a capacity to determine that disclosure of particular information would be contrary to the public interest ... If a House requested such information, the Auditor-General could communicate such a determination directly to that House, and perhaps negotiate a compromise ... To allow a government minister, however, to prevent the Auditor-General reporting matters to Parliament or responding to a request for information from a House of the Parliament is another matter. It may well be concluded that such a provision is contrary to the whole concept of the Auditor-General as a guardian of the accountability of the executive government to Parliament.�


Mr Evans advised that the Senate, on several occasions, has asked the Auditor-General for reports on particular matters and that those reports were provided. He indicated that “the provisions of clause 37 are clearly designed to give the executive government the option of closing off that avenue of scrutiny and accountability”. He also noted:


It is implicit in the clause that the executive government does not trust the Auditor-General to make a decision ... and that it is necessary for the executive government to be able, in effect, to gag the Auditor-General, when the Auditor-General might otherwise provide information to the Parliament.�


Mr Maurice Kennedy, Assistant Secretary, Financial Management and Advisory Branch, Department of Finance, told the Committee that in 1979 similar provisions to those contained in clause 37 were agreed to by the Parliament and inserted in the Audit Act 1901 as subsection 48F(5), relating to reports on efficiency audits. He said:


I would like to comment on the Clerk's comment that 37(3) changes significantly the relationship between the Auditor-General and the parliament. What is largely clause 37 now is a pick�up and slight modification of the essential provisions that have existed in the Audit Act for some 20 years almost. So, to the extent that 37(3) makes a change, it is a change that is not apparent.�


It should be noted that subsection 48F(5) of the Audit Act relates to the disclosure of information by the Auditor-General in a report on an efficiency audit of the operations of a relevant body.


The Australian National Audit Office advised the Committee that it is aware of the need for the Parliament to be fully informed to enable it to exercise its accountability responsibilities and assured the Committee that ANAO would do everything it could to assist the Parliament in this regard.� 


In his evidence to the Committee, Mr Pat Barrett, the Auditor-General, recognised that issues relating to clause 37 and particularly subclause 37(3) are “for the Parliament itself to decide, taking into account the legitimate rights and responsibilities of both the Executive and the Parliament”.� 


The Auditor-General, however, advised that clause 37 of the Bill represents an improvement on the existing situation in that it allows the Auditor-General to make a judgement about the inclusion or non-inclusion of sensitive information in a public report. According to the Auditor-General, subclause 48F(5) of the current Act allows only the Attorney-General to restrict the disclosure of information in a public report.�


The Auditor-General also drew a distinction between principle and practice. He said:


there has been only one report since 1979 where this has been an issue. It did not, as far as our research is concerned, create any particular problems and was accepted on the basis that there were concerns for national security. I think that there are other practical issues. One is that, as we note in the submission, we do reverse the onus of proof. In other words, as parliament's watchdog, we are concerned to ensure that the maximum possible information is available to the parliament in our reports so that they can make an assessment of the recommendations fully informed ... Another practical issue to my mind is that ... we would certainly assure the parliament that we would continue to indicate not the matter of sensitivity but the area of which this issue has been raised so at least the parliament is aware that there is information that was material to the recommendations of this report. It is not as if it were subterranean ... So I suggest to you sincerely that there are some basic safeguards here that are present and have been tested over time. That is something that you might want to take into account when testing the principle that is at stake, as the Clerk has indicated, in relation to this particular section and the Senate's right to know.�


In response, the Clerk of the Senate recognised that the provisions of clause 37 are partly based on the provisions of the current section 48F of the Audit Act but indicated that “there is no ground for making this bad precedent of general application”.�


Mr Evans told the Committee that the effect of subclause 37(1)(b) and subclause 37(3) is “completely new” as it puts a “gag” on the Auditor-General. He added:


What this allows is for the Attorney-General to ... interpose between the request from the Senate and the report of the Auditor-General and, in effect, to put a gag on the Auditor-General when the Auditor-General might otherwise be inclined to accede to the request. If the Auditor-General is to be a completely independent officer - an independent officer of the parliament in fact - why can it not be left to the Auditor-General to make a decision whether the disclosure of certain information would not be in the public interest?�


Mr Evans concluded that clause 37 should be amended to remove the power of the Attorney-General to issue a certificate to prevent the disclosure of information by the Auditor-General in a public report or in response to a request for information by a House of the Parliament, a member or a committee.� 


The Committee was concerned that a possible problem with this proposal is that the Attorney-General may have knowledge of certain matters to which the Auditor-General is not privy. In these circumstances, it would be contrary to the public interest to disclose particular information.


If the Attorney-General were to exercise this discretionary power, the Auditor-General would still be free to make adverse comments if he disagreed with the Attorney-General’s decision.


The Role of the Auditor-General


In his second reading speech, the Minister for Finance, the Hon John Fahey MP, stated that the Auditor-General Bill 1996:


both symbolically and practically strengthens the functional independence of the office [of the Auditor-General of the Commonwealth of Australia] beyond that available under current laws. The Bill declares the Auditor-General to be 'an independent officer of the Parliament' as an expression of the primary and unique relationship which the office has with the Parliament.� 


The Minister also stated that, in keeping with the Government’s publicly-stated commitment to confer genuine functional independence on the Auditor-General, a range of statutory safeguards had been included in the Bill to prevent inappropriate influence being exerted on the Auditor-General by either the Executive or the Parliament. 


In evidence to the Committee, the Auditor-General, Mr Pat Barrett, confirmed that the Auditor-General Bill 1996 will significantly increase the independence of his Office.


Powers and Functions of the Parliament


In his Second Reading Speech, the Minister for Finance, the Hon. John Fahey indicated that the Government is committed to “the genuine functional independence” of the Auditor-General and that a range of statutory safeguards are included in the Bill to prevent inappropriate influence being exerted on the Auditor-General by either the Executive or the Parliament.


The Deputy Leader of the Opposition, the Hon. Gareth Evans QC (Member for Holt) recorded the Opposition’s support for the legislation.� Although supporting the legislation, Mr Evans expressed concern that “clause 37 of the bill currently proposes that the Auditor-General should not be allowed to disclose information if he or she is of the opinion that disclosure would be contrary to the public interest or if the Attorney-General has issued a certificate to suppress the disclosure of information”.�He added:


[the Government is] proposing an absolute blanket of secrecy from an officer of the parliament to any member of parliament. This is one provision about which we do have some concerns. We certainly would have preferred the original terms of our legislation.�


The Chairman of the Joint Committee on Public Accounts (JCPA), Mr Alex Somlyay, (Member for Fairfax), also spoke on the Bill. He congratulated the previous and current governments on developing and finalising the package of legislation, indicating that “it is an example of the parliament working with common purpose, which the public sees only too rarely”.�


Mr Somlyay referred the House to the report of the Joint Committee entitled Report No. 346: Guarding the independence of the Auditor-General, dated October 1996. In this report, the JCPA considered how the functional independence of the Auditor-General could be improved in the context of the Government finalising the details of the Bill.


In its report, the JCPA addressed the appropriateness of clause 37 of the Bill�. The Joint Committee expressed the view that the Auditor-General should have a discretion not to disclose certain classes of sensitive information to the Parliament. However, the JCPA considered that the Auditor-General must not unduly be restricted by the Executive from reporting audit information to the Parliament. The JCPA concluded that:


If the Auditor-General Bill is to contain a provision allowing the Executive discretion to prevent the disclosure of audit information to the Parliament, then the [JCPA] Committee considers that:


the Executive should only have discretion to order the Auditor-General to suppress information where disclosure would be likely to prejudice national security; and


there must be a mechanism allowing Parliament to monitor the exercise of any such Executive discretion, to guard against the abuse of the discretion.�


Mr Somlyay told the House that the Auditor-General performs a function that is essential to parliamentary scrutiny but which the parliament itself has neither the technical expertise nor the resources to perform - “the Auditor-General does the work of the parliament”.�


In his speech, Mr Somlyay also addressed issues relating to clause 37 of the Bill and, in particular, the provision of sensitive audit information to the Parliament. He said:


The Auditor-General Bill makes the Attorney-General the arbitrator in deciding when sensitive information may not be disclosed. However, the bill does not restrict the circumstances in which an Attorney-General can order the Auditor-General to suppress the publication of sensitive information. The JCPA had recommended in its report that suppression orders would apply only where the publication of the information was likely to prejudice national security interests. The JCPA is also concerned that in those circumstances where a suppression order is issued by an Attorney-General, the Auditor-General Bill forbids the Auditor-General providing an unabridged copy of the audit report and/or a copy of the suppressed information to any parliamentarian, the JCPAA or either house of parliament. The only recipient of the information will be the relevant minister, the Minister for Finance and the Prime Minister.�


Mr Somlyay indicated that the JCPA considered that the arrangements contained in clause 37 are not “transparent” as they do not enhance the independence of the Auditor-General nor enable the parliament to properly scrutinise. According to Mr Somlyay, this clause of the bill will have the effect of limiting the powers of parliament.� He said:


For parliament not to have access to some of the information which might be excluded by this clause impinges on the rights of Australians to have the administration of the country by the executive properly scrutinised by the parliament. The JCPA considers the independence of the Auditor-General to be absolutely fundamental to public accountability in Australia. If the Auditor-General is not properly resourced or does not have a legislative mandate to carry out an effective and broad scrutiny of the public sector, then parliament itself is compromised in its ability to hold the executive to account. In adopting most of the recommendations of the JCPA in report 346, the government has gone a long way to restoring authority and meaning to the parliament and securing the Auditor-General's independence from the executive. We find it a shame that the clause on sensitive audit information compromises this independence to a degree.�


Notwithstanding concerns about clause 37 expressed by individual members of the House of Representatives, the Bill received bi-partisan support and was passed “on the voices” on 3 March 1997.


Clause 37 and its corresponding clause in the earlier Auditor-General Bill 1994 (clause 34) have also been the subject of comment by the Senate Standing Committee for the Scrutiny of Bills.


In its Seventh, Eighth, Ninth, Tenth, Twelfth and Fourteenth Reports of 1995, its Alert Digest No. 1 of 1997 and its Fourth Report of 1997, the Scrutiny of Bills Committee has consistently expressed concern that the clause will significantly limit the powers of Parliament. For example, in the Fourth Report of 1997, the Scrutiny of Bills Committee drew the Senate’s attention to “the extremely serious consequence of this clause” and recorded its view that Parliament, by passing the clause unamended, “will seriously erode the powers and privileges granted it under the Constitution”.�


As indicated earlier, the Australian National Audit Office advised the Committee that it is fully aware of the need for the Parliament to be fully informed to enable it to exercise its accountability responsibilities.� Mr Pat Barrett, the Auditor-General, told the Committee that issues relating to clause 37 and particularly subclause 37(3) are “for the Parliament itself to decide, taking into account the legitimate rights and responsibilities of both the Executive and the Parliament”.� 


If dissatisfied with the Attorney-General’s decision, the Parliament itself can sanction the Attorney-General for his behaviour. Therefore, it is unlikely that the Attorney-General will act in a way that the Parliament may consider inappropriate.





�
Conclusions and Recommendations


The Committee notes :


that the Auditor-General Bill 1996 received bi-partisan support in the House of Representatives when the Bill was considered on 3 March 1996;


that similar provisions to those contained in clause 37 were introduced into the Audit Act in 1979 and that, according to the Auditor-General, there has been only one report since that time where some problems arose; 


the advice of the Auditor-General that there are basic safeguards in the bill that have been tested over time; and


that the Parliament, if dissatisfied with the Attorney-General’s decision, can sanction the Attorney-General and, accordingly, it is unlikely that the Attorney-General will act in a way that the Parliament may consider inappropriate





Accordingly, a majority of the Committee recommends that the Senate agree to clause 37 of the Auditor-General Bill 1996 without amendment.





A dissenting report on this clause of the Bill by Senator Murray is attached.
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