chapter 5


Conclusion and Recommendation


In Teoh v the Minister of State for Immigration and Ethnic Affairs, a majority of the High Court held that Australia's entry into a treaty gave rise to a legitimate expectation that decision makers will act in accordance with international obligations. 


The Administrative Decisions (Effect of International Instruments) Bill 1997 is squarely directed towards setting aside the legitimate expectation in administrative law arising out of treaties referred to by the High Court in the Teoh case. 


The Committee heard considerable evidence that the bill is unnecessary. The Committee does not accept this evidence as it is of the view that the bill:


restores the roles of the executive and the Parliament to that which was in place prior to the Teoh decision;


confirms the fundamental role of the Parliament to change the law to implement treaty obligations and to decide whether entry into a treaty gives rise to domestic rights, be they procedural or substantive;


ensures administrative certainty without preventing or discouraging an administrative decision maker from taking international obligations into account; and


complements the recent changes to treaty making procedures.


The Committee notes, but does not accept, concerns relating to the appropriateness of the bill. In particular, the Committee does not accept that the enactment of the bill is contrary to Australia’s international obligations nor will it send the wrong message to domestic decision makers or the international community. The Committee heard no evidence to suggest that the executive statement made on 10 May 1995 had this effect.


The Committee appreciates amendments suggested by some witnesses to improve the bill. The Committee however considers that these suggested amendments are not of sufficient import to warrant amending the bill.


Recommendation:


The Committee recommends that the Senate pass the Administrative Decisions (Effect of International Instruments) Bill 1997 without amendment.
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