Chapter 4


Is the bill appropriate?


Introduction


Submissions and witnesses who have maintained that the bill is unnecessary also argued that it is undesirable. Three specific concerns were raised. These are that the bill:


will not result in better decision making;


is inconsistent with domestic human rights regimes; and


will have international repercussions.


These concerns are reviewed in this chapter. The Committee also considers suggestions that were made to improve the bill by specific amendments.


Better decision making


Several submissions argued that the Teoh requirement to consider international obligations encourages better decision making. According to the Federation of Community Legal Centres, the requirement of procedural fairness inherent in the Teoh doctrine is a means for executive accountability. Such accountability is an integral part of a civil and democratic society.� 


In addition, several submissions welcomed an increased focus on international standards by decision makers.� For example, the Australian Law Reform Commission observed that:


... international instruments, especially in the human rights area, are often legal expressions of basic moral and ethical principles. Officials who make administrative decisions can be expected generally to exercise their discretion in a manner consistent with those principles.�








Concerns were expressed that if the bill were passed these positive aspects of the Teoh decision could be lost. For example, The Australian Council for Overseas Aid stated:


Clearly, legislation which nullifies the High Court's decision sends a strong signal to administrators that they may ignore our human rights commitments made in human rights treaties.�


Similarly, other submissions and witnesses registered concern that the bill if enacted would substitute administrative convenience for considerations such as "respect for human rights and dignity", "justice" and "the rights of people".� 


Inconsistent with human rights regimes


The Human Rights and Equal Opportunity Commission advised the Committee that the bill, if enacted, would reduce the effectiveness of HREOC. 


Currently, individuals may take complaints to HREOC alleging a breach of international instruments scheduled to, or the subject of a declaration under, the Human Rights and Equal Opportunity Commission Act 1986. The proposed legislation removes legitimate expectations arising from all treaties, including those scheduled to the HREOC Act. The Commission maintained that a bill which removes the right to procedural fairness is inconsistent with the right of complaint to the Human Rights and Equal Opportunity Commission.�


In addition, the Committee heard evidence that, even prior to the High Court’s decision in the Teoh case, it was likely that legitimate expectations arose from the international instruments which were scheduled to the HREOC Act 1986. In removing the possibility for legitimate expectations to arise from those instruments, the bill goes beyond merely restoring the law to its pre-Teoh state.�





International repercussions


Evidence to the Committee argued strongly that the enactment of the bill will harm Australia's international reputation.� Ms Kristen Walker summarised the views contained in several submissions when she stated:


To override Teoh will send an unfortunate message to the international community about Australia’s attitude to our treaty obligations. This legislation is saying, in effect, that Australians should not reasonably expect the government to adhere to our treaty obligations. If that is what we are saying to Australians then the international community will receive the same message ... the legislation is an admission that the Australian government only wishes to adhere to those treaty obligations which it thinks convenient from time to time, and tends to suggest an unfortunate hypocrisy.�


The Committee also heard evidence that the bill, if enacted, may place Australia in breach of certain international obligations. International law academics from the Australian National University argued that Article 2(2) of the International Covenant on Civil and Political Rights and Article 4 of the Convention on the Rights of the Child require Australia, as a party to the treaties, to take "necessary" or "all appropriate" steps, including administrative steps, to ensure compliance with the terms of the treaty. According to these academics, the bill would breach these obligations. This view was supported by Defence for Children International and the Australian Council for Overseas Aid.�


HREOC took a more moderate view on the question of breach, preferring the view that the enactment of the bill would be "inconsistent" with Australia's international obligations. The Commissioner, Mr Chris Sidoti, explained its position as follows:


There is an obligation, under at least the human rights treaties that we have ratified ... for Australia to take all necessary measures, including administrative measures, to ensure compliance with the treaties. There is a great deal of scope provided to each state - and that means each government - as to what is an appropriate measure ... In this case though, the measure that we are taking goes away from the application of the treaty. Although it may not necessarily be a breach of the treaty obligations to take necessary administrative measures, nonetheless I see it as being inconsistent with the obligation that we have adopted, and we are in fact reducing the level of administrative observance that is being required under our law by saying that this legitimate expectation will no longer exist and the treaty need not be taken into account. I am concerned about the inconsistency with those requirements in the human rights treaties, both perceived and actual, as a result of approaching it in this legislative way.�


The Attorney-General's Department rejected these views stating that the bill’s enactment will not place Australia in breach of its international obligations. Mr Bill Campbell explained:


There is a margin of appreciation involved in the interpretation and implementation of treaties. Each country, including Australia, has a discretion in the manner in which it interprets and implements most of the treaties to which it is a party. The simple point is that there is some choice open to the Commonwealth government and the parliament as to the manner in which it interprets and implements many of its treaty obligations.�


He added:


This (margin of appreciation) has been referred to by Sir Anthony Mason as the "latitude given to the legislative, executive, administrative and judicial bodies of a State in defining, interpreting and implementing its obligations, particularly in the area of human rights."� 


The Attorney-General's Department also disagreed with Mr Sidoti's argument that the bill is inconsistent with international obligations. The Department maintained that the bill merely restores domestic law to its pre-Teoh state. This position was not considered inconsistent with international obligations.�


Suggested drafting improvements


During the inquiry, some witnesses suggested that the bill could be improved and proposed specific amendments.  


First, Mr John McMillan, Reader in Law at the Australian National University, drew the Committee’s attention to the fifth paragraph of the preamble which provides: 


... international instruments by which Australia is bound or to which Australia is a party do not form a part of Australian law unless those instruments have been validly incorporated into Australian law by legislation. It is the role of the Commonwealth, State and Territory legislatures to pass legislation in order to give effect to international instruments by which Australia is bound or to which Australia is a party. 


Mr McMillan expressed the view that this paragraph is ambiguous. He maintained that while legislation is required to directly create substantive rights and obligations in domestic law, international obligations do have some effect domestically.� He suggested that the sentence could be deleted. 


In response, the Attorney-General's Department advised the Committee that the sentence is intended to reflect the words of Mason CJ and Deane J in the Teoh case. It is the view of the Department that the bill, particularly clause 7, adequately recognises the other operations of international law in clause 7.�


Secondly, the New South Wales Bar Association submitted that “to the extent the bill proposes retrospective operation it should be amended”.� 


Clause 2 of the bill provides that the act will commence on the day that the act receives the Royal Assent. The joint submission of the Attorney-General's Department and the Department of Foreign Affairs and Trade confirmed that the bill is not retrospective in its operation and will only apply to administrative decisions, including administrative appeals, made after the date of assent.� 


Associate Professor Allars, Acting Head of the Department of Law at Sydney University, noted that an implication of clause 2 as drafted is that the Teoh doctrine remains applicable to decisions made prior to the date the bill receives the royal assent, subject to the operation of the joint statements.� 


Thirdly, HREOC maintained that clause 5 of the bill is broader in application and will have a more far reaching effect than the legislation proposed in 1995. HREOC elaborated:


The displacement of the legitimate expectation in clause 5 of the 1997 bill seems more far-reaching in its effect, extending not only to matters of procedural fairness but to all matters which might impact upon the legality or validity of an administrative decision.� 


The Attorney-General's Department advised the Committee that it had considered the concerns raised by HREOC. However, the Department disagrees and is of the view that “clause 5 ... is more directly targeted at setting aside the legitimate expectation which the High Court found arose out of entering into a treaty”.�


Fourthly, Associate Professor Allars also commented on clause 5 of the bill. She expressed the view that the clause is an improvement on the similar clause in the 1995 bill. However, that clause “remains awkward”. The Associate Professor explained her concern in the following terms:


... clause 5 still refers to the fact of Australia’s having international obligations rather than to the conduct of government in ratifying. It is the conduct which generates a legitimate expectation, not the fact of the existence of the international obligation.�


In response, the Attorney-General's Department confirmed its view that clause 5 would be effective to set aside the Teoh doctrine.� 


� 	For example, Submission No. 21, Federation of Community Legal Centres, pp. 5 and 6.
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� 	Submission No. 23, Catholic Commission for Justice, Development and Peace, p. 2; Submission No. 26, Professor Hilary Charlesworth, Mr Robert McCorquodale and Mr Peter Bailey, p. 3; Submission No. 21, Federation of Community Legal Centres, p. 9.


� 	Submission No. 27, HREOC, p. 5. It should be noted however that HREOC did not report any change in the number of complaints after the Teoh case; Evidence, Mr Chris Sidoti, p. 137. See also Submission No. 31, ALRC, p.5.


� 	Evidence, Mr John McMillan, p. 130.


� 	This argument formed part of the submissions from Ms Kristen Walker, the Federation of Community Legal Centres, AID/WATCH, Australian Marine Conservation Society, the Australian Council of National Trusts, World Vision, Defence for Children International, the Law Institute of Victoria, the Foundation for Aboriginal and Islander Research Action, Toowoomba and Regional Environment Council Inc., the Australian Council for Overseas Aid and Mr Neville Turner, amongst others.


� 	Submission No. 2, Ms Kristen Walker, p. 2.


� 	Submission No. 26, Professor Hilary Charlesworth, Mr Robert McCorquodale, Mr Peter Bailey, p. 2; Submission No. 11, Defence for Children International, p. 4; Submission No. 15, ACFOA, p. 6.


� 	Evidence, Mr Chris Sidoti, p. 134.


� 	Evidence, Mr Bill Campbell, p. 109.


� 	Submission No. 41, Attorney-General's Department, p. 4.


� 	Submission No. 41, Attorney-General's Department, p. 4.


� 	Submission No. 36, Mr John McMillan, p.5; Evidence, Mr John McMillan, p. 126. See also chapter 3.


� 	Submission No. 41, Attorney-General's Department, p. 6. See also, Evidence, Ms Robin Creyke, p. 127.


� 	Submission No. 24, NSW Bar Association, p. 5


� 	Submission No. 29, Attorney-General's Department and the Department of Foreign Affairs and Trade,   p. 4. See also Evidence, Attorney-General’s Department, p. 109.


� 	Submission No. 40, Associate Professor Margaret Allars, p. 1.


� 	Submission No. 27, HREOC, p. 2.


� 	Submission No. 29, Attorney-General's Department and the Department of Foreign Affairs and Trade,   p. 4.


� 	Submission No. 41, Associate Professor Margaret Allars, p. 1.


� 	Submission No. 41, Attorney-General's Department, p. 7.





Page � PAGE �24�	� STYLEREF "Head1" \* MERGEFORMAT �Chapter 4��  �





� STYLEREF "Head2" \* MERGEFORMAT �Is the bill appropriate?��  �	Page � PAGE �23�




















