Chapter 1


Background


Introduction


In this chapter, the Committee outlines the facts of, and reviews the High Court's judgment in, the Teoh case. The Committee also notes executive and legislative responses to Teoh by Australian governments.


The Teoh case


The Teoh case concerned the validity of an administrative decision pursuant to the Migration Act 1958 to deport Mr Teoh.


In 1988, Mr Teoh, a Malaysian citizen, entered Australia on a temporary entry permit. Shortly after, he married an Australian woman, the former partner of his deceased brother. Mrs Teoh had four children at the time of the marriage, the eldest was the child of her first marriage and the other three were the children of her de facto relationship with Mr Teoh's brother. The couple had three more children. 


Mr Teoh gained a second entry permit and then applied for permanent residency on the grounds of his marriage to an Australian citizen. While his application was pending, Mr Teoh was convicted of heroin importation and possession offences and sentenced to six years’ imprisonment. In January 1991, his application for permanent residence was refused on the ground that he was not of good character.  


Mr Teoh applied for a reconsideration of the decision. In July 1991, the Immigration Review Panel noted that the children would "face a very bleak and difficult future" if Mr Teoh was deported as it was recognised that Mrs Teoh had been reliant on welfare payments during her husband's imprisonment.� Nonetheless, the panel found the compassionate grounds did not outweigh public policy which put emphasis in applications for permanent residency on the good character requirement.


The Minister’s delegate accepted the panel's recommendation and it was decided that Mr Teoh be deported.


Mr Teoh applied to the Federal Court under the Administrative Decisions (Judicial Review) Act 1977 for a review of his case. His application was dismissed at first instance but was upheld by the Full Court of the Federal Court. The High Court confirmed the decision of the Full Court, but modified some of the reasoning.


The High Court's decision


A majority of the High Court, consisting of Mason CJ, Deane, Toohey and Gaudron JJ, dismissed the appeal with costs for want of procedural fairness. McHugh J dissented.


The majority found that the delegate of the Minister, when considering Mr Teoh’s case, had given the policy requirement of good character paramount importance. The delegate’s decision was not in accordance with Article 3 of the Convention on the Rights of the Child.� This Article provides that in all actions concerning children, the best interests of the child shall be a primary consideration.�


The High Court found that Australia’s entry into a treaty gives rise to a legitimate expectation that decision makers will act in accordance with the terms of that treaty. Where a decision maker proposes to depart from the principles contained in an international treaty which Australia has ratified, but not incorporated into Australian law, persons affected should be treated with procedural fairness. For example, the decision maker should give notice and an adequate opportunity of presenting a case against taking such a course of action.� 


Chief Justice Mason and Deane J explained the reasons for this expectation in the following terms:


... ratification by Australia of an international Convention is not to be dismissed as merely platitudinous or ineffectual act, particularly when the instrument evidences internationally accepted standards to be applied by courts and administrative authorities in dealing with basic human rights affecting the family and children. Rather, ratification of a Convention is a positive statement by the executive government of this country to the world and to the Australian people that the executive government and its agencies will act in accordance with the Convention.� 


Since the delegate had acted inconsistently with the expectation arising from the convention, procedural fairness required that Mr Teoh be notified and be given the opportunity to respond before the decision was finalised. The Court found that the decision was invalid because the decision maker had not taken those procedural steps.


The High Court recognised that a legitimate expectation arising from an international treaty is subject to statutory or executive indications to the contrary.� The High Court did not, however, go further and clarify the type of statement that would be effective.


Former Government’s response


Following the High Court's decision, the then Minister for Foreign Affairs and the then Attorney-General, on 10 May 1995, issued a joint statement on the Teoh case.


The purpose of the joint statement was to give an executive indication that Australia’s entry into a treaty does not give rise to an expectation that decision makers will comply with Australia's treaty obligations.


The former Ministers gave two reasons for issuing this executive indication. First, they were concerned that the application of the doctrine would lead to uncertainty in government decision making.� Secondly, they were concerned that the implications of Teoh undermined the established principle that it is for Parliament to implement international obligations.�


In order to “put beyond any doubt the status of ... unlegislated international obligations” the Ministers indicated the Government’s intention to legislate to reinforce their statement. Accordingly, on 28 June 1995, the former Government introduced the Administrative Decisions (Effect of International Instruments) Bill 1995 into the House of Representatives. 


As indicated in the preface, the bill was passed by the House and was the subject of report by this Committee in September 1995. The bill lapsed upon the prorogation of the Parliament prior to the election in March 1996.


Present Government’s response


The Coalition Government was elected in March 1996 on a policy platform that included the following principle:


Australian laws, whether relating to human rights or other areas, should first and foremost be made by Australians, for Australians ... when Australian laws are to be changed, Australians and the Australian political process should be at the beginning of the process, not at the end.�


In May 1996, the Minister for Foreign Affairs announced changes to the treaty-making process that were designed to increase the role of Parliament in treaty making by Australia.


On 25 February 1997, the Minister for Foreign Affairs and the Attorney General and Minister for Justice issued a further joint statement in similar terms to that issued by the former government.


The joint statement confirmed that the executive act of entering into a treaty does not give rise to legitimate expectations in administrative law. The joint statement emphasised that it is the proper role of Parliament to implement treaty obligations.�


The joint statement foreshadowed the Government’s intention to introduce legislation that the executive act of entering into a treaty does not give rise to legitimate expectations in administrative law.�


On 18 June 1997, the Administrative Decisions (Effect of International Instruments) Bill 1997 was introduced into the House of Representatives.


State Government responses


The Committee understands that the South Australian and Western Australian Governments have given executive indications responding to the Teoh case. 


In addition, the South Australian Parliament has passed the Administrative Decisions (Effect of International Instruments) Act 1996 (SA), which came into effect on 30 November 1996. The substantive provision of the South Australian provides that:


(1)	An international instrument (even though binding in international law on Australia) affects administrative decisions and procedures under the law of a State only to the extent the instrument has the force of domestic law under an Act of the Parliament of the Commonwealth or the State.


(2)	It follows that an international instrument that does not have the force of domestic law under an Act of the Parliament of the Commonwealth or the State cannot give rise to any legitimate expectation that -


(a)	administrative decisions will conform with the terms of the instrument; or


(b)	an opportunity will be given to present a case against a proposed administrative decision that is contrary to the terms of the instrument.





(3)	However, this Act does not prevent a decision-maker from having regard to an international instrument if the instrument is relevant to the decision.� 


� 	183 CLR 273 at 294.


� 	UN Convention on the Rights of the Child, ratified by Australia on 17 December 1990 and entered into force for Australia on 16 January 1991.


� 	At the time of announcing the ratification of this Convention, Senator the Hon Gareth Evans said it was the Government's view that State and Territory laws enabled Australia to meet all the obligations that the Convention would impose, with one exception, which was the subject of a reservation. See Senate Hansard, 30 September 1993; see also Senate Hansard, 22 November 1989.


� 	(1994-95) 183 CLR 273 per Mason CJ and Deane J at 291 and 292, Toohey J at 302 and Gaudron J at 304. The requirements of procedural fairness differs according to the circumstances of the case. In the Teoh case, it required for Mr Teoh to be given notice and an adequate opportunity of presenting a case in response. It often requires the affected person to be given a hearing and that the decision maker not be biased. Submission No. 40, Associate Professor Margaret Allars, p. 2.


� 	(1994-95) 183 CLR 273 at 291.


� 	(1994-95) 183 CLR 273 per Mason CJ and Deane J at 291 and Toohey J at 302.


� 	Joint statement, 10 May 1995, p. 2.


� 	Joint statement, 10 May 1995, p. 3. These reasons are also discussed in chapter 3 below.


� 	The Liberal and National Parties' Law and Justice Policy, February 1996, p. 25.


� 	Joint statement, 27 February 1997, pp. 1 and 2.


� 	Joint statement, 27 February 1997, p. 2.


� 	Section 3 of the Act.
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