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SENATOR COONEY





In my view the law established by Minister for Immigration and Ethnic Affairs V Teoh (Teoh) ought be retained.





To comply with Teoh a decision maker is not required to turn his or her mind to the relevant treaty but to the principles it enshrines. If they are sound ones then he or she must have regard to them. This is a reasonable proposition.





In their joint judgment the Chief Justice Sir Anthony Mason and Justice Sir William Deane said:-





The question which then arises is whether the delegate made her decision without treating the best interests of the child as a primary consideration. There is nothing to indicate that the Panel or the Minister’s delegate had regard to the terms of the Convention.  That would not matter if it appears from the delegate’s acceptance of the Panel’s recommendation that the principle enshrined in Art. 3.1 was applied. If that were the case, the legitimate expectation was fulfilled and no case of procedural unfairness could arise.





Justice Gaudron said:





The significance of the Convention, in my view, is that it gives expression to a fundamental human right which is taken for granted by Australian society, in the sense that it is valued and respected here as in other civilised countries. And if there were any doubt whether that were so, ratification would tend to confirm the significance of the right within out society. Given that the Convention gives expression to an important right valued by the Australian community, it is reasonable to speak of an expectation that the Convention would be given effect. However, that may not be so in the case of a treaty or convention that is not in harmony with community values and expectations.





The thrust of Teoh is correct. It requires decision makers in reaching their conclusions to take into account precepts by which any decent society ought operate. They are not required to turn their minds to the terms of the convention with which the case deals but to those principles embodied in it, and then only if those principles are in accordance with the views of a right thinking society.





Were Parliament to render Teoh ineffective it could be seen as giving too little weight to the great tenets by which people best live. This is particularly so given that 30 months have passed since it was decided and no ill appears to have flowed from it.





At this point of time more harm than good will come from its negation.
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