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Chapter 3 - Annual report 1997-98 of the 

commonwealth ombudsman

Introduction

In December 1991 the committee completed the first comprehensive external review of the Office of the Commonwealth Ombudsman since the passage of the Ombudsman Act 1976. In its report, the committee canvassed the most appropriate form of parliamentary oversight for the Ombudsman’s Office and recommended joint meetings of this committee and its House of Representatives counterpart for the purpose. The relevant House of Representatives committee indicated that it had other priorities, so parliamentary scrutiny has fallen primarily to the Senate committee. In most years the committee has organised public hearings with the Ombudsman and the senior officers of the Office, generally with a focus on the Ombudsman’s annual report, but was unable to do so on this occasion. 
A new Ombudsman
1998 saw the appointment of a new Commonwealth Ombudsman, the sixth since the creation of the office. The fifth Ombudsman, Ms Philippa Smith, AM, announced her resignation with effect from 6 February 1998 and the position was filled as part of a broader reshuffle of senior public servants. Her sucessor, Ron McLeod, has had a long and distinguished career in the public service and may bring a different approach to the Office to that of his predecessors. The committee will watch with interest the differences this might bring to the Office.

General reporting matters
As noted in the preceding chapter the Ombudsman’s annual report was not tabled until 10 November 1998, although it was presented to the President the preceding day. The published transmittal letter dated 30 September 1998 attests to its probable completion in September, thus maintaining the Office’s fine tradition of timely reporting, merely thwarted on this occasion by an election and the attendant disruption to ministerial attention and the Senate sitting pattern. 

Again the committee draws attention to the continuing strengths of the Ombudsman’s annual report, particularly its readability and its excellent use of case studies to illustrate the points being made. Over the years, the selection of case studies for illustrative purposes will provide an invaluable source for comparative study of complaint trends. In the ‘performance’ chapter the introduction of bar charts providing three-year comparisons of, for example, complaint trends, causes of complaints, timeliness of complaint handling, and trends in remedies are a most useful addition, though some tinkering with the y-axis scales and the overall size might make them more readable. 

The committee did feel that the report was fairly repetitive and might have been improved by a firm editorial hand. A high level of attention is demanded of readers, to keep in mind when the report is referring to the general jurisdiction versus the Australian Federal Police jurisdiction, complaints versus complaint issues, total approaches versus complaints investigated to report stage. Overall, however, the report is certainly, in the wording of the committee’s terms of reference, ‘satisfactory’.   

Performance information

From the time of its 1991 review of the Ombudsman’s Office, the committee has taken an interest in how the Office assesses its effectiveness, particularly given that overall workload and so many facets of the Ombudsman’s work are dependent on input from third parties and are largely beyond the control of the Office. 

For the first time since 1993-94, when numbers were affected by jurisdictional changes, there was a reduction in the number of complaints received by the Office. The number of approaches to the Office fell by 13 per cent, while the number of complaints received under the Ombudsman Act fell by 8 per cent. The Ombudsman characterises this as a ‘modest slackening off in demand’ and one that has coincided with the introduction of client service charters by service delivery agencies and the establishment of more formalised internal complaints handling mechanisms. Given the Ombudsman’s role in assisting in the setting up of those mechanisms, and more generally in improving the quality of service delivery throughout the public service, it could be argued that the proof of a successful Ombudsman’s Office would be a steady decline in the number of complaints received. Other factors may be operating here, however. The committee awaits with considerable interest the results of the Ombudsman’s own motion investigation into internal complaints handling practices. It will be interesting also to see whether the downward trend in complaint numbers continues and to examine whether the steadily climbing rate of the Ombudsman’s exercise of discretion not to investigate complaints is implicated.

A set of six performance indicators has been developed by the Office, as outlined in the 1996-97 Portfolio Budget Statements, and they are reported on in the annual report. The committee notes the Ombudsman’s intention to enhance them to provide a more comprehensive and meaningful account of the outcomes the Office achieves. The first indicator essentially addresses the quality and timeliness of complaint investigation. The introduction of bar charts enables the Office to illustrate the timeliness trends clearly. Even accepting that the Office cannot control response times from other agencies, and noting that this year’s figures are a considerable improvement on the past, it is a matter of some concern that 135 general jurisdiction complaints are still under investigation after one year. If the Office’s analysis of the ‘old’ complaints provides insights into the type of complaint or the agencies involved, a mention in next year’s report would  be helpful. 

Reporting on outcomes, in terms of whether substantially, partly, or not at all in favour of the complainant, is interesting per se, and it is helpful to learn that in the assessment of the Ombudsman’s Office, most complainants do in fact have good cause to complain and hence the Office’s place in the administrative law spectrum is both necessary and desirable. But what does the outcome of a complaint tell us of the Ombudsman’s performance? Surely it is more a reflection of the validity of the complaint in the first place. 

The categorisation of the causes of complaint have been broken down by the Office into advice, behaviour, decision or action, policy, timeliness or other. A three-year comparison is given, showing that a clear majority, and a steadily increasing number, of complaints relate to decisions or actions taken by agencies, presumably concerning the complainant. This again is not an illustration of the Ombudsman’s performance, but it is relevant. If the trend towards complaints against decisions continues even with the advent of citizens’ charters and internal reviews, it may present an interesting systemic problem for the Ombudsman to tackle.

The breakdown by agency of complaint numbers, outcomes and median time taken  is a most useful addition to the Ombudsman’s report, providing as it does a broadbrush benchmarking of performance across the public service. Whether justified or not, agency performance which is reflected in Table 3 is likely to provoke comment. Even given that some services are inherently more complex to deliver than others, or are handled in different volumes by unequal numbers of staff, an agency which consistently attracts a significant number of complaints will be compared with others which do not, and questions asked. 

The performance of the Ombudsman’s Office in achieving an outcome for the complainant, at least in the 40 per cent of cases it investigates, is illustrated in Figure Six. As the report comments, the most common remedy, in almost 50 per cent of cases, continues to be a more detailed explanation of the agency’s action. In less than 10 per cent of cases was the decision complained about changed. To add to the performance picture, it would be useful to know the number of cases in which the agency agreed with the outcome achieved by the Ombudsman and the number of cases in which the complainant was satisfied with the outcome.

The Office is to be commended for its frank discussion of the number of complaints it finalised about its own decisions (68) and service (10) – complaints which represent a mere 0.38 per cent of finalised complaints for the year and only 18 of which were resolved partially or substantially in favour of the client. A comparison with previous years would have been useful, as it would have been for the very few cases in which complainants challenged decisions of the Office in the Federal Court or before the Administrative Appeals Tribunal. 

Perhaps the most telling measure of the Ombudsman’s performance is the impact the work of the Office has on public administration. In 1997-98, the Office reported the completion of 18 major reports into matters as diverse as oral advice and witness protection in the Australian Federal Police. In every case, the Ombudsman asserts that: 

All of the reports on these issues have resulted in the relevant agencies making changes to aspects of their service delivery, and practices and procedures.
 

Further details are provided in some instances in the ‘major issues’ chapter. It is inferred that it was the Ombudsman’s intervention which was influential in bringing these changes about.
Financing the Ombudsman’s Office
The Ombudsman’s financial statements, prepared on this occasion in accordance with Schedule 2 to the Finance Minister’s Orders made under section 63 of the Financial Management and Accountability Act 1997, were unqualified by the audit office. The committee’s attention was drawn to note 14 to the financial statements, which disclosed that actual expenditure for the year in review was $7 632 158 against appropriations for the same period of $8 170 000.  The following explanation was provided:

Expenditure is lower than appropriation due to a strategy adopted by the Office to cushion the impact over the period of the forward estimates for projected budget cuts, by using the carryover mechanisms available under the Running Costs arrangements to fund anticipated pay increases arising from the Office’s first Certified Agreement.
 

The committee understands that this practice has been adopted by other agencies, but is at best an interim solution. 

Small statutory authorities such as the Ombudsman’s Office can suffer considerable financial and other disadvantages if they lack leverage within the portfolio in which they reside. In the case of the Ombudsman’s Office, that is the Prime Minister’s portfolio.  This situation was discussed in some detail at a previous meeting with the Ombudsman.
  Concerns were aired that, although the Prime Minister’s portfolio was an appropriate location given the agency’s whole-of-government concerns, in practical terms it deprived the agency of a powerful and closely involved advocate in the Expenditure Review Committee. Particular worries at that time included:

· the suggestion that the Ombudsman’s Office could control demand by exercising its discretion not to investigate complaints;

· the suggestion that the Office develop financial memorandums of understanding with the agencies against whom most complaints were lodged, thus potentially compromising the Ombudsman’s independence; and,

· the transfer of superannuation costs, the imposition of corporate service costs and the difficulties in funding pay rises under certified agreements to maintain high quality staff.

The 1997-98 annual report, apart from the financial statements per se, limits its consideration of financial matters to a bare minimum. It notes, in an appendix, a 7 per cent decrease in funds available to the Office with the comment, ‘The Office continued to implement strategies to enable it to maintain its effectiveness despite a decline in the resources available to it’
; it offers a positive account of progress towards a certified agreement with staff which would contain all employment conditions relevant to staff and notes a commitment ‘to retaining highly competent staff who are aligned to the achievement of the corporate objectives’.
  Neither the Ombudsman’s foreword nor ‘the year in review’ hint that the Office is having difficulties accommodating the 7 per cent cut in funds. 

In the 1995-96 annual report, the then Ombudsman stated:

Our discretion levels currently stand at about 45-50 per cent across most jurisdictions. As Ombudsman I must express significant unease. My concern is that we may not be investigating matters which are important and deserve attention and/or those matters where individuals would not be able to pursue the matter adequately themselves ... I am concerned that even with conservative estimates of future complaint trends, this discretion rate may increase to 60 or even 70 per cent in future ...
 

In 1996-97, 57 per cent of complaint issues were not investigated; in 1997-98 this figure had risen to 60 per cent. The present Ombudsman, at least in his annual report,  does not express concern at this trend, indicating that the reduction occurred among those complaints which raised ‘more straightforward issues’ and that this enabled the Office to turn its resources to more serious matters raising significant issues of defective administration.
  Elsewhere in the report, however, the Ombudsman stresses:

One of the most effective and valuable areas of the Ombudsman’s work is our ability to resolve straightforward complaints involving relatively simple errors without much fuss. This is our core business ...

This raises again the perennial debate over the Ombudsman’s role, characterised memorably by a previous incumbent as ‘lion hunting’ (investigating major systemic problems) or ‘fly swatting’ (the redress of individual grievances). Both activities are clearly called for, but for the first time there is some evidence of a changing balance between the two. As mentioned above, the drop in complaints was attributed to the success of internal agency complaints-handling mechanisms in reducing the extent to which people have needed to complain to the Ombudsman. While this is plausible, the committee awaits with interest the outcome of the Ombudsman’s own motion investigation of agency internal complaints-handling mechanisms for reassurance that the drop in approaches to the Ombudsman’s Office is not a signal that potential complainants are simply giving up the unequal struggle with an uncaring bureaucracy. 

The discretionary power of the Ombudsman not to investigate a complaint can be invoked in a number of situations: when there are alternative processes, such as internal review, available to resolve the complaint; when the initial analysis did not indicate defective administration; when the complaint is withdrawn or not persisted with by the client; or when the complaint relates to commercial activities or is being considered by a court or tribunal.

It appears that the Ombudsman’s statutory discretion not to investigate has been increasingly used as the Ombudsman’s budget has shrunk. There may, of course, be no causal relationship involved; the increased use of the discretion not to investigate may, as the report suggests, be a result of alternative satisfactory internal complaints resolution services within agencies. But given the alarm bells rung by the previous Ombudsman, the committee will monitor the situation carefully.

The Ombudsman’s jurisdiction

In recent reports, the Ombudsman has considered the impact on the Ombudsman’s Office of changing government service delivery policy and in particular, contracting out of services to the private sector. The major issue which arises here is the extent of the Ombudsman’s jurisdiction to consider complaints about an outsourced service. Mr McLeod’s base position is clear:

in changing methods of service delivery, governments generally should not reduce the extent to which citizens continue to have a capacity to seek review. People should not lose their right to complain about poor service simply because government has decided to deliver its services differently, nor should the line of accountability back to government be weakened.
 

He argues that the best way to ensure a continuation of the existing levels of protection for citizens is to extend the Ombudsman’s jurisdiction by deeming that work done by contractors for government departments or agencies is work done by the departments or agencies themselves and hence is within jurisdiction. In cases where the government wished to exclude a specific agency or complaint type, the current exclusion by regulation mechanism could be used. 

This approach has been supported by the Administrative Review Council in its recent report,  The Contracting out of Government Services. 

In the year in review, the Ombudsman reported 101 tendering or contracting complaints encompassing 107 issues. Of the 81 finalised by the end of the year, in 62 cases the Ombudsman exercised a discretion not to investigate. Of the 19 complaint issues investigated, the majority related to the tender process. Such complaints fall squarely within the Ombudsman’s jurisdiction as they relate to the actions of a government department or agency. Interestingly, the outcomes were evenly divided in favour of the client and the agency. Only a small number of complaints related to contract management and the Ombudsman reported that in such cases his Office generally referred the complainant to the dispute resolution provisions contained in the contract or suggested that the matter be pursued through the courts.

This sample is perhaps too small to be able to draw many conclusions. Given that more and more government services are being outsourced, the committee hopes that the Ombudsman’s Office will develop a series of contracting complaint categories and outcomes so that a useful picture of activity in this area will be built up over time. 

Outsourcing by the Ombudsman’s Office 

The committee notes that that the Ombudsman’s Office itself has had an unfortunate experience with the outsourcing of its facilities management function. The original contract with Collinscroft Pty Ltd was terminated when the company went into liquidation in December 1997. Despite tight service level agreements and default and termination provisions, the Office still incurred costs of about $20 000 in legal costs. The Ombudsman reports that the new contract has a range of provisions which afford the Office more financial protection should a similar situation occur. The committee commends the Ombudsman for disclosing this matter in his annual report but hopes that such disclosure will not be required again. 

Senator Brian Gibson

Chairman

� 	Commonwealth Ombudsman, Annual Report 1997-98,  p. 49. 


� 	ibid., p. 178.


� 	See Finance and Public Administration Legislation Committee, Hansard, 26 November 1997, pp. 63-8.


� 	Commonwealth Ombudsman, Annual Report 1997-98, p. 118.


� 	ibid., p. 125.


� 	Commonwealth Ombudsman, Annual Report 1995-96, p. 47.


� 	Commonwealth Ombudsman, Annual Report 1997-98, p. 44. 


� 	ibid., p. 25.


� 	Commonwealth Ombudsman, Annual Report 1997-98, p. 4.





