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29 July 2009

The Secretary
Senate Economics Legislation Committee
PO Box 6100
Par l iament  House
Canberra ACT 2600

Dear Si r /Madam,

Trade Practices Amendment (Austral ian Consumer Law) Bil l  2OO9

1 .  Summary

We note that the Minister for Competit ion Policy and Consumer Affairs, Dr
Emerson MP, when introducing into Parl iament the Trade Practices Amendment
(Australian Consumer Law) Bill 2009 ("the Bill"), observed that the Bill would be
referred to a Senate Committee and that the issue of whether the Bil l  should be
extended to also regulate business-to-business contracts "wil l ,  no doubt, be
further considered as part of that process."

This  submiss ion is  made in  ant ic ipat ion of  arguments to  the Senate Commit tee
that  bus iness- to-business contracts  should be inc luded in  the regulat ion of  unfa i r
contract  terms in  the Bi l l .  The Shopping Centre Counci l  o f  Austra l ia  (SCCA)
strongly opposes such arguments for the reasons set out in sections 2 and 3 of
th is  submiss ion.

Contrary to misleading statements by some groups:

. COAG did not recommend business-to-business contracts be included in the
nat ional  consumer protect ion law;

. the Productivity Commission did not recommend business-to-business
contracts be included in unfair contract terms regulation;

.  the Uni ted Kingdom does nof  regulate bus iness- to-business contracts  in  th is
way - the Unfair Terms in Consumer Contracts Regulations specifically
exc lude terms in  bus iness- to-business agreements.

The f irst indication that the Government was considering including business-to-
business contracts was in the consultation paper released in February 2009. No
evidence of market fai lure or case for action was established, or even attempted,
in either of the consultation papers issued by Mr Bowen. This is the very antithesis
of best practice regulation.

The inc lus ion of  bus iness- to-business contracts  in  th is  Bi l l  would be the most
radical and far-reaching amendment to the Trade Practices Act in thirty f ive years.
To our knowledge very few western countries have regulated business-to-business
contracts  in  th is  manner .  Austra l ia  would be b laz ing a t ra i l  w i thout  any
consideration of the costs and benefits of such regulation and without any
evidence of a market fai lure that warrants such intervention.
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2. Reasons why the B¡l l  should not include business-to-business
contracts in the regulation of unfair contract terms

There are many reasons why the Bi l l  should not  regulate bus iness- to-business
contracts.

First, there is no suggestion in the loint Communiqué of the Ministerial Council on
Consumer Affairs Meeting of 15 August 2008 (which is the initiative for this Bill) or
in  COAG's Communiqué of  2  October  2008,  that  the nat ional  consumer law would
be extended to business-to-business contracts. Further, there was no
recommendation by the Productivity Commission in the report of i ts
comprehensive Review of Australia's Consumer Policy Framework in 2008 that the
proposed legislat ion would extend to business-to-business transactions. Nor does
i t  appear  that  the Product iv i ty  Commiss ion envisaged or  examined the appl icat ion
of this framework to business-to-business contracts. (We have addressed this
issue in  more deta i l  in  sect ion 3 of  th is  submiss ion below.)

Second, although the Bil l  purports to be based on the United Kingdom's Unfair
Terms in Consumer Contracts Regulations 7999, these Regulations specifically
exclude terms in business-to-business agreements, Whilst the UK's Unfair
Contracts ,4cf does apply to business-to-business contracts, i ts application is
confined to terms in such contracts that exclude or l imit l iabi l i ty. There is no
general application to business-to-business contracts.

Third, no Austral ian State or Terri tory (not even Victoria, which is the only State
to have passed an unfair contracts law in its Fair Trading Act 1999) regulates
business-to-business contracts in the manner proposed by the draft legislat ion.

Fourth, extending the scope of the Bil l  to regulate business-to-business contracts
would directly contradict the Government's commitment to reduce unnecessary
business red tape and adopt best-practice regulation. The f irst principle of the
Government's Principles of Good Regulatory Process requires that the Government
"should not  act  to  address 'problems'unt i l  a  case for  act ion has been c lear ly
establ ished."  No such case for  act ion has been establ ished in  e i ther  consul ta t ion
paper. No evidence of a market fai lure that warrants intervention has been
presented.  This  is  the very ant i thes is  of  'ev idence-based pol icy  making ' to  which
the Pr ime Min is ter  has commit ted the Government .  The f i rs t  ink l ing that  most
people would have had that  a  nat ional  consumer law might  be expanded to
include business-to-business contracts was in the consultation paper released in
February 2009.  That  consul ta t ion paper  d id  not  inc lude any ev idence that  th is  was
a policy issue that needed to be addressed. It  simply posed it  as a theoretical
quest ion.  Rare ly  has such a s ign i f icant  mat ter  o f  publ ic  po l icy  been advanced on
the basis  of  so l i t t le  ev idence and wi th  such min imal  publ ic  consul ta t ion and
considerat ion.

F¡ f th ,  an expanded Bi l l  would confer  immense power on the Austra l ian
Compet i t ion and Consumer Commiss ion.  I t  is  l ike ly  to  requi re a s ign i f icant
increase in the resources available to the ACCC and, in consequence/ be a
signif icant cost to the taxpayer. This wil l  occur at a t ime when the Federal
Government has spoken of the need to restrain the growth of government
spend i  ng.



Sixth,  an expanded Bi l l  would impose s ign i f icant  costs  on Austra l ian businesses,
One law f i rmi  observed,  fo l lowing the re lease of  draf t  leg is la t ion in  May 2009
(which inc luded business- to-business contracts) :  " .  the new prov is ions,  i f
in t roduced,  are l ike ly  to  quick ly  become among the most  l i t igated prov is ions in  the
Trade Practices Act." I t  would seem highly l ikely, i f  the Bil l  were expanded to
include business-to-business contracts and became law, that the courts would be
choked wi th  c la ims by business l i t igants ,  re ly ing on the new law,  seeking to  be
rel ieved of their contractual commitments. The transactional cost of doing
business in Austral ia would therefore increase and these costs would inevitably be
reflected in the prices of goods and services.

Another law f irm noted2 that i f  the draft legislat ion of May 2009 were passed "al l
bus inesses wi l l  need to rev iew thei r  s tandard form contracts ,  and quick ly . "  This
would be a very cost ly  task,  par t icu lar ly  s ince businesses would have to  consider
al l  contracts, for the purposes of the legislat ion, to be prima facie standard form
contracts.

The only part of the business sector where there is identif iably and self evidently a
c lear  benef i t  ar is ing f rom the extension of  the Bi l l  to  bus iness- to-business
t ransact ions is  the legal  profess ion.  Indeed an expanded Bi l l  would prov ide
lawyers with an obvious commercial incentive to foster and promote l i t igation
( inc lud ing c lass act ions)  against  par t icu lar  bus inesses on the basis  that  commonly
used provisions of business-to-business contracts in regular use are unfair. The
benefit  would be enjoyed by l i t igators at the expense of the rest of the business
communi ty  and,  u l t imate ly ,  o f  consumers genera l ly .

Seventh,  an expanded Bi l l  would be a d i rect  assaul t  on long establ ished pr inc ip les
and convent ions that  underp in the ef f ic ient  conduct  o f  commerc ia l  in tercourse in  a
market economy and that have stood the test of t ime. It  has long been accepted
that governments and courts should not restr ict commercial enterprise and
freedom of contract, nor interfere with the sanctity of contracts, unless a
compel l ing case for  in tervent ion has been establ ished and unless there is  a  c lear
net  benef i t  to  the communi ty .  No such compel l ing case has been made that  the
Bi l l  should apply  to  bus iness- to-business t ransact ions.  This  is  despi te  the fact  that
a key principle of best practice regulation is to impose regulation only where there
is evidence that a problem requir ing regulatory intervention actually exists, No
such evidence has been presented in justi f ication of the proposed legislat ion.

Eighth, there are good reasons why Austral ian governments and State
governments - and most other democratic national governments - do not legislate
for judicial intervention in business-to-business transactions, other than in
exceptional and clearly warranted circumstances. It  is vital for the eff icient
operation of a market economy that business relationships are able to be formed,
and to operate within a legal framework that provides certainty and insti ls
confidence among market part icipants. I t  is also vital that bargains that are struck
wi l l  s tand up and be enforceable.

1 HWL Ebsworth Lawyers e'News: New unfair contract laws: An Exocet for consumers, franchisees and
independent contractors 12 May 2009
2 Mailesons Stephen Jaques Alert'Exposure Draft on unfair terms released' 72 May 2009



Further ,  bus inesses,  un l ike consumers,  a l ready have suf f ic ient  knowledge of  the
subject matter in respect of which they are contracting; have access to legal and
other  specia l is t  adv ice;  and have suf f ic ient  bargain ing power to  resolve such
matters through negotiat ion without intervention by government. The business-to-
business contract, unl ike the business-to-consumer contract, is obviously
commercial in nature and one on which both part ies could reasonably be expected
to seek legal  adv ice before concluding.  Even i f  legal  adv ice is  not  obta ined,
businesses ( inc lud ing smal l  bus inesses)  have greater  knowledge of  the impact  and
effect of contractual terms than ordinary consumers and have greater resources to
enforce other legal and contractual remedies than ordinary consumers.

Ninth,  the Bi l l  focuses on the ind iv idual  terms of  a  contract  in  iso lat ion.  In  a
business- to-consumer t ransact ion that  may be just i f ied but ,  i f  expanded to inc lude
business-to-business transactions, i t  would not take into account the context of
the contract negotiat ions between businesses - the complexit ies and subtlet ies of
commercial negotiat ions - and does not take into account circumstances where a
business compromises and consciously accepts less favourable terms in one area
in exchange for  more favourable terms in  another  area.  This  is  par t icu lar ly
important since the Bil l  carries a presumption that a contract is a standard form
contract  and does not  g ive any guidance on how much negot ia t ion over  terms
must take place to enable a contract not to be considered a standard form
contract.

Tenth, standard form contracts in business-to-business transactions should
actual ly  be encouraged by governments,  not  d iscouraged.  For  smal l  bus inesses,  in
part icular, standard form contracts minimise legal costs and risks and encourage
consistency of treatment. They enable businesses to prepare their business plans
with some certainty. Many small retai l  property owners, for example, use
'standard leases'prepared by the Real Estate Insti tute or the Law Society in order
to min imise the i r  legal  costs .  I f  the Bi l l  were expanded and became law,  however ,
such standard form contracts would now expose lessors to considerable legal r isks
and add uncertainty and costs for both lessors and lessees.

3. The Productivity Commission's Reyiew of Australia's Consumer Policy
Framework does not provide justification for the extension of the
unfair contract terms law to business-to-business transactions.

We have noted comments that the proposed legislat ion reflects recommendations
by the Productivity Commission in its Review of Australia's Consumer Policy
Framework (Productivity Commission Inquiry Report No 45 Apri l  2008.) A
spokesman for the Austral ian Newsagents Federation was recently quoted as
saying:  "The Product iv i ty  Commiss ion recommended that  smal l  bus iness be
regarded as consumers and protections for small businesses be in there. It  is now
up to the Senate to vote the Bil l  down unti l  those protections are reinstated."3

The Productivity Commission's Recommendations are l isted on pages 65-76 of
Volume 1 of the Report. Not one of these recommendations refers to, or even
infers, that they would apply to business-to-business transactions. In part icular,
the recommendat ion re la t ing to  unfa i r  contracts  (Recommendat ion 7.1 on page
71,  which is  considered in  more deta i l  in  chapter  7.5 of  Volume 2 of  the Repor t )
makes no mention of business-to-business contracts. Nowhere in the Productivity
Commiss ion 's  extensive d iscuss ion of  'Unfa i r  contract  terms leg is la t ion '  (Volume 2,
chapter  7.5,  pp.  149-169)  and in  i ts  fur ther  d iscuss ion on 'Unfa i r  contract  terms'
(Volume 2,  Appendix  D pp.  404-447)  does the Commiss ion ment ion the extension
of this concept to business-to-business contracts.

" The Australian Financial Review 30 June 2009



In the Terms of Reference of the Inquiry (replicated on pages vi to vi i i  of Volume
1)  the re  a re  no  re fe rences  to 'bus iness ' i n  t he  sec t i ons 'Scope  o f  I nqu i r y ' and
'Cons ide ra t i ons . 'Moreove r  the  on l y  re fe rences  to 'bus iness ' i n  t he  sec t i on 'Key
Considerat ions 'are in  the context  o f  ensur ing that  "bus inesses,  inc lud ing smal l
businesses, are not burdened by unnecessary regulation or complexity"; "the need
to avoid unnecessary increases in regulation ffor businesses]" and the "importance
of promoting certainty and consistency for businesses." An expanded Bil l ,  by
inc lud ing business- to-business contracts ,  would fa i l  a l l  these tests  of  "unnecessary
regulat ion or  complex i ty" ,  "unnecessary increases in  regulat ion"  and "promot ing
uncer ta in ty  and consis tency."

Obviously i f  the terms of reference had suggested the inclusion of business-to-
business contracts the Productivity Commission would have received numerous
submiss ions address ing the s ign i f icant  economic consequences of  such act ion,
Consequently the Productivity Commission would have examined this aspect in
considerable deta i l  and wi th  considerable r igour .  No doubt  pr ivate model l ing would
have been provided in submissions to assess the economic costs of such
regulation. In this context i t  is noted that in the letter of 14 August 2007 from the
then Parl iamentary Secretary to the Treasurer to the Chairman of the Productivity
Commiss ion (p. ix) ,  approv ing an extension of  repor t ing t ime,  the Product iv i ty
Commiss ion is  speci f ica l ly  requested to  " inc lude in format ion on the costs  and
benef i ts  o f  recommended opt ions"  and advised that  these "should be quant i f ied as
much as possible as i t  assists governments to undertake regulatory impact
assessments." There is no cost/benefit  analysis in the report of the inclusion of
business-to-business contracts; nor has the Government produced a regulatory
impact  assessment  of  such regulat ion.

It should also be noted that the ACCC's discussion of 'unfair contract terms', in i ts
submiss ion to  the Product iv i ty  Commiss ion Inqui ry  @p.  72-84) ,  is  exc lus ive ly  in
the context of business-to-consumer contracts, Indeed, in i ts nearly 200-page
submission to the Inquiry, the ACCC does not once raise the issue of the business-
to-business contracts  being inc luded in  a nat ional  consumer pol icy  f ramework.

F inal ly  we note that  the Product iv i ty  Commiss ion,  in  a separate inqui ry ,  has
considered the not ion of  'unfa i rness '  in  bus iness- to-business t ransact ions.  In  i ts
inquiry into The Market for Retail Tenancy Leases in Australia in 2008, the
Product iv i ty  Commiss ion sa ida:  "At tempt ing to  leg is la te what  const i tu tes a ' fa i r

t ransact ion ' ,  and what  does not ,  is  inherent ly  d i f f icu l t  and is  l ike ly  to  add fur ther
uncer ta in ty  to  the meaning of  unconscionabi l i ty  and potent ia l ly  constra in  the
ef f ic ient  operat ion of  the market  as returns to  super ior  bargain ing sk i l ls  are
eroded, costs of disputation are increased and the eff iciency of investment is
d imin ished by increasing uncer ta in ty . "  The Product iv i ty  Commiss ion a lso
conc luded  tha t  i n t roduc ing  regu la t i ons  re la t i ng  to ' f a i rness ' i n  bus iness - to -
business transactions could lead to 'moral hazard': "Businesses would be afforded
greater protection when undertaking negotiat ions or in a business transaction,
increasing the l ike l ihood of  bad decis ion making through the reduced negat ive
consequences of such decisions." These comments by the Productivity Commission
were made only one month prior to releasing its report on The Review of
Australia's Consumer Policy Framework. It is inconceivable that the Productivity
Commiss ion would have made such comments i f ,  in  another  context ,  i t  was
recommending such extensive regulat ion of  bus iness- to-business contracts  on the
grounds of whether or not those contracts contained 'unfair '  terms.

For al l  of the reasons outl ined in sections 2 and 3 we strongly recommend that
the Bi l l  should not  be expanded to regulate bus iness- to-business contracts .

' Productivity Commission Inquiry into the Market for Retail Tenancy Leases in Austratia Report No,43, 31
March 2008, p.212. 
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4,  The Government  has not 'done a back f l ip 'on th is  Bi l l

We have a lso noted comments that  the Government  has 'done a back f l ip '  in
in t roducing th is  Bi l l  because,  un l ike the draf t  prov is ions on unfa i r  contract  terms
re leased in  May 2009,  the Bi l l  does not  extend regulat ion to  bus iness- to-business
contracts. This is not correct. I t  was the intention of the former Minister for
Competit ion Policy and Consumer Affairs, Mr Bowen, to introduce the Bil l  -  he
belatedly  imposed a threshold of  $2 mi l l ion on such contracts  -  and to  then have
this aspect considered by a Senate Committee. This would have been a case of
'put t ing the car t  before the horse ' .  Such a ' leg is la te f i rs t ,  examine second'
approach directly contradicted the f irst principle of the Government's Principles of
Good Regulatory Process which requires that the Government "should not act to
address 'problems'  unt i l  a  case for  act ion has been c lear ly  establ ished."  As
out l ined ear l ier  (sect ion 2)  no such case for  act ion was establ ished,  or  even
at tempted,  in  e i ther  consul ta t ion paper  issued by Mr Bowen.  Nor  d id  any
submiss ion in  response to e i ther  consul ta t ion paper  prov ide cogent  or  compel l ing
evidence of  the need for  such regulat ion.  Nor  was such regulat ion recommended
by COAG or by the Productivity Commission.

4. The Shopping Centre Council  of Austral ia

The Shopping Centre Counci l  o f  Austra l ia  represents investors in  and managers of
shopping centres.  As such we a lso represent  the in terests  of  around n ine mi l l ion
Austra l ians who have an in terest  in  re ta i l  proper ty  through the i r  superannuat ion,
l i fe insurance, managed funds, real estate investment trusts, syndicates and
sharehold ings.

Our members are AMP Capital Investors, Brookfield Mult iplex, Centro Propert ies
Group, Colonial First State Property, Dexus Property Group, Eureka Funds
Management, GPT Group, ISPT, Jen Retai l  Propert ies, Jones Lang LaSalle, Lend
Lease Retai l ,  Macquarie CountryWide Trust, McConaghy Group, McConaghy
Propert ies, Mirvac, Perron Group, Precision Group, QIC, Savil ls, Stockland and
West f ie ld  Group.

We would be happy to  d iscuss any aspect  o f  th is  submiss ion.
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Mil ton Cockburn
Executive Director


