
 
 

THE OPERATION OF COMMONWEALTH FREEDOM OF INFORMATION LAWS 
 

SUPPLEMENTARY SUBMISSION - SECTION 45 FOI ACT 
 

This is a supplementary submission in respect of the final term of reference – any other 
related matter. I make a submission around s45 of the FOI Act noting recent experience in 
the AAT in relation to this exemption and an observation that it is being employed more 
regularly by agencies. 
 
SECTION 45 
 
Section 45 states: 
 

(1)  A document is an exempt document if its disclosure 
under this Act would found an action, by a person (other 
than an agency or the Commonwealth), for breach of 
confidence. 

 
This exemption is a very complicated exemption that involves an in-depth understanding of 
contract and equity law. 
 
The exemption involves the common law test as set out by Justice Gummow in the Full 
Federal Court Case of Corrs Pavey Whiting & Bryne v Collector of Customs (Vic) (1987)1. To 
found an action for breach of confidence (which means s 45 would apply), the following five 
criteria must be satisfied in relation to the information: 
 

1. it must be specifically identified 
2. it must have the necessary quality of confidentiality 
3. it must have been communicated and received on the basis of a mutual 

understanding of confidence 
4. it must have been disclosed or threatened to be disclosed, without authority 
5. unauthorised disclosure of the information has or will cause detriment. 

 
It’s a burden for the official to meet, but in reality, it’s a likely more substantive burden for 
the lay person to contest. I know, because in a recent case before the AAT, three days were 

 
1 http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/1987/266.html  
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spent dealing with the question as to whether schedule variance and cost variance in a 
Defence project report from a contractor would or would not give rise to a breach of 
contract. 
 
Of course, most people would say that there is a reasonable case to be argued that every 
citizen ought to be able to know if a publicly funded project is running ahead, on or behind 
schedule, or under, on or over budget. But ‘public interest’ does not come into the common 
law test of “breach of confidence” here in Australia. In the UK, public interest does come 
into the common law test. 
 
Recommendation 
 
It is recommended (13) that the FOI Act be amended to turn the Section 45 exemption into 
a conditional exemption so that the public interest comes in to play when seeking access to 
information about public projects or services being delivered by private enterprise. 
 
WHY THIS IS IMPORTANT 
 
Every few years the Auditor-General conducts a performance audit into major public 
projects – and may reveal that a project is behind schedule or over budget. But the reality is 
that every major project funded by the project has reporting requirements that would allow 
the public (and the Parliament) to see on a month-by-month basis how the project is 
tracking. 
 
The industry standard reporting method used most often is Earned Value Management 
reporting. I attach a 1.01 description from a book on Earned Value Project Management 
describing how it is used, but provide a brief description below as well. 
 
Earned Value Management Example 
 
Earned Value Management is an industry standard method for assessing both the schedule 
and cost performance of a project. 
 
For simplicity’s sake, imagine a project that has nine work packages that will each cost $1 
million to complete (planned value $9 million).  
 
In year one, three of the nine work packages are to be completed (planned value $3 
million).  
 
If all is going well at the end of the first year the Project Manager will see: 
 

• Planned Value Year One – $3 million (three work packages were planned to be 
complete) 

• Earned Value Year One - $3 million (three work packages were complete) 
• Actual Cost Year One - $3 million (it took $3 million to complete three packages) 
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If after the first year only two work packages were completed, and they required twice the 
budget to do so ($2 million each), the Project Manager will see: 
 

• Planned Value Year One – $3 million (three work packages were planned to be 
complete) 

• Earned Value Year One - $2 million (only two of the work packages were 
completed) 

• Actual Cost Year One - $4 million (it took $4 million to complete two packages) 
• Schedule Variance - $1 million 
• Cost Variance - $2 million 

 
Imagine if the public were able to get access to this information (note the explanation above 
makes no reference to whether the project is to make a paper clip machine or a submarine 
– there’s no need to pry into company project methods or their secrets).  
 
There would be no waiting around for an Auditor-General’s report to find out the schedule 
and cost status of a project. 
 
It has not yet been determined by the AAT (in my most recent case before it) but there is a 
real possibility this sort of information will be shielded by Section 45. Certainly, the 
Australian Government Commissioner argues this information should be shielded. 
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