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1. Background
1.1 Background - NAAJA

NAAJA is a non-profit private company established I February 2006. It involved the
merger of three existing Aboriginal Legal ServisesDarwin, Nhulunbuy and Katherine
from community council based organisations intdangle entity company called NAAJA.
We have offices in Darwin, Katherine and Nhulunfaingd employ a staff of 71 including
38 lawyers, with 46 per cent of our staff being Agmal.

We provide high quality and culturally appropriggal aid services for Aboriginal people
in the Northern region of the Northern Territorythre areas of criminal, civil and family
Law. NAAJA has an information barrier between awiminal and our civil/family
sections. In 2007/2008, 46% of NAAJA's civil arattiily clients were female.

Our company has a dynamic and talented team ofdesvgnd staff that aim to work

towards gaining justice for Aboriginal people arekging their culture, tradition and law

strong. Our priority is the provision of legal repentation and advice to Aboriginal people
and, in providing this service, we are also fulhgaged in pursuing the rights of Aboriginal
people through law and policy reform. NAAJA alsosha separately funded advocacy
program, community legal education program, reseproject and mediation project.

Unfortunately, NAAJA's capacity to provide legalrgiees is severely constrained by the
inadequate funding we receive. As Cunneen and &thwoint out, “the issue of the
adequacy of legal representation for Indigenoupleegoes to the heart of questions of
access, equity and the rule of lav”.

1.2 Delivery of legal services in the Northern Teitory

In the past 10 years the Northern Territory adukgn population has increased by 45%.
This is a staggering (and shamefully unsustainablke) of growth. There are currently 200

! Cunneen and Schwareunding Aboriginal and Torres Strait Islander Legal Services: |ssues of equity
and access (2008) 32 Crim LJ 38 at p 39
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more prisoners in NT gaols than at this time l&srya rate of growth almost three times
that predicted even by the Northern Territory Goveent.

In 2007/2008, the rate of imprisonment of adultdhia Northern Territory was 568 per
100,000 adults which is almost 3.5 times the naliaverage rate of imprisonment of 164
per 100,000 adult§. In 2007/2008 82% of the prison population was iginal ®

Furthermore, in the last 5 years the Northern Tarijuvenile detainees have increased by
50%. During 2007/2008, 89% of juvenile receptionsoived Aboriginal detainees and
98% of sentenced juvenile receptions were Aborigina

In 2007/2008, the Northern Territory had the highede of recidivism at 44.6%, as
compared with a national average of 37.5%.

These figures are a stark reminder of the extemthich Aboriginal people continue to be
disadvantaged in the criminal and civil justiceteys. One positive mechanism to address
that disadvantage in the criminal justice systenmtoisnsure the provision of on-going
culturally appropriate legal aid services so agethuce Aboriginal peoples contact with the
system. Similarly in the civil justice system, disantage can only be addressed by
culturally appropriate legal aid services includimgdiation, education, access to justice
and advocacy.

1.3  Executive summary

In our experience as detailed in this submissibe, ¢urrent allocation of funding and
resources to legal services in the Northern Teyrittemonstrates Indigenous people are
unable to access justice.

Access to justice for indigenous people in the MNemt Territory context must be seen
against a backdrop of inadequate funding for Abpablegal services, as well as structural
and systemic discrimination in the justice systemmiclv is beyond the scope of this
submission and this inquiry.

In this submission, we set out NAAJA'’s position axgberiences with respect to:

a) The adequacy of legal aid, detailing the inadequatanmonwealth funding to
NAAJA, the dramatic growth in NAAJA workload andetlignificant lack of parity of
funding between Aboriginal and ‘mainstream’ legdlia the Northern Territory, when
funding and workload are compared.

b) The ability of people to access legal represeniatichich examines two case studies
affecting our clients in remote communities - th#fiallties for victims of crimes in
accessing crime compensation and the lack of kdpte and representation available
for defendants to domestic violence order applcest

2 Northern Territory Department of Justice — Coricwl Services Annual Statistics — 2007-2008,
http://www.nt.gov.au/justice/policycoord/documeatatistics/NTCS%20Annual%20Statistics%202007-
08 EBook.pdfp 3

% Ibid p 4

*lbidp 8

® Ibid p 12
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c) The cost of delivering justice, with particular eefnce to language and cultural
barriers; insufficient time to take instructionspyide advice and prepare matters; lack
of available services (citing the example of meitailth services) and travel costs
which impact upon legal services, clients and feasil

d) Alternative means of delivering justice, which lgot recent NAAJA initiatives to
address over representation in the criminal jussiggtem and the lack of long term
funding to continue this work.

e) The adequacy of funding and resource arrangementommunity legal centres, with
reference to the inadequate provision of indepentirancy advice in regional and
remote communities in the Northern Territory, despmillions of dollars being
allocated for housing reform.

2. The adequacy of legal aid
21 Inadequate Commonwealth funding to NAAJA

NAAJA is funded by the Commonwealth Attorney GellisrRepartment under the Legal
Aid for Indigenous Australians program.

On 28 February 2008 NAAJA signed a contract wite @Bommonwealth Attorney
General's Department to deliver legal serviceh®Top End of the Northern Territory for
a 3 year period commencing duly 2008.

The new contract has the following percentage as®ean our budget allocations over and
above our allocation for 2007/2008:

2008-2009 1.08%
2009-2010 1.09%
2010-2011 3.4%

Clearly, these allocations don’t take into accawén very basic CPl increases. Hence, the
budget we had drafted for 2008-2011 which onlyuded the basic 3% CPI for Rent and
Salaries and 1% CPI on operational expenses hiaortadl of the following in:

2008-2009  $239,517
2009-2010  $369,390
2010-2011  $391,735

Total $1,000,642

Furthermore, as Cunneen and Schwartz point out, MAg\budget must also be assessed
in the context of rises in Indigenous populatioet{een 2001 and 2006, the Northern
Territory estimated Indigenous resident populatimreased by 179%)the average age of

® Australian Bureau of Statistié§’05.0 - Population Distribution, Aboriginal and Torres Strait Islander
Australians, 2006 Released 25 August 200#p://www.abs.gov.au/ausstats/abs@.nsf/mf/47Qaewed
14 April 2009).
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2.2

the Indigenous populatidrand increasing Indigenous criminalisation (aswised above).
Hence, NAAJA is operating with a fall in real fungdi while there is increasing demand
and human imperative for its services. This compses NAAJA’s ability to “provide
sufficient quality and quantity of legal servicés”.

Thus far, NAAJA has been able to ‘survive’ because€007/2008 and 2008/2009 we
received additional funding for the Northern Temnt Emergency Response (NTER). This
funding has been used to employ 10 Solicitors acoes 3 offices in criminal, civil and
family Law. The fact that NAAJA has been able topéoy 10 additional solicitors with
such limited additional funding is a testamenthe ¢arnings sacrifice of people committed
to work with and advocate for our clients.

This funding runs out on 30 June 2009 and althowghrequested additional NTER
funding for 2009/2010 as far back B&cember 2008, we have since been advised that we
will only be notified about whether we will receiaglditional NTER funding after the May
budget.

We have serious concerns for our service and sliériinding is not received, as we will
be forced into removing positions in our compang aroviding reduced legal services to
communities. This is at a time when NAAJA's woiktbin civil, family, criminal and
advocacy has increased significantly as a resulieoNTER.

The lack of notice we will receive about this fumglimakes it extremely difficult for us to
plan and also impacts upon our ability to retaid gecruit staff.

Growth in NAAJA workload

In 2007/2008, NAAJA provided advice and represémtato 7,418 Aboriginal people for
civil, criminal and family matters and in the 5 ygao 2007/2008, there has been an
increase of 20% in the number of criminal matterd 840% in the number of civil matters
undertaken by NAAJA.

The increase in the NAAJA workload is also reflecia the increases in the last two
financial years in the number of criminal lodgmeatsd listings in Northern Territory
courts with:

a) an 11% increase in criminal lodgments (‘fresh’ énah matters) in the Magistrates
Courts in the Northern TerritoRywith the largest increase of 26% in one of NAAJA's
3 regions (Katherinef° and

b) an 18% increase in the number of criminal listif@disting reflecting each time a file
is brought back to Court) in the Magistrates Ctietgain with the largest increase of
23% in the Katherine regioH.

" More than half (54%) of Indigenous respondent$&2006 Census were under 25 years of age.
Australian Bureau of Statistie®13.7.55.001 - Population Characteristics, Aboriginal and Torres Strait
Islander Australians, Northern Territory, 2006 Released 27 March 2008
http://www.abs.gov.au/AUSSTATS/abs@.nsfIMF/471357081 (viewed 24 April 2009).

& Cunneen and Schwartz, n 1 p 39
® Statistics provided by Court Support Services,thinn Territory Department of Justice, April 2009

1%1bid
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Even larger increases have been recorded by ppliosecution services with a 26%
increase in police prosecution files between 2006/ 2007/2008, and an anticipated
additional 25% increase between 2007/2008 to 200&2resulting in a projected 57%
increase over two yeats,

This increased workload of the Courts and prosenusiervices resulted in an additional
$3.3 million funding from the Northern Territory @ernment for additional prosecutors,
magistrates, courts staff and secutfty.

This increased workload of courts and prosecutmigs reflects a dramatic increase in
NAAJA workload, given that the overwhelming majgraf people facing criminal charges
in the Northern Territory are Aboriginal, and NAAJfepresents the overwhelming
majority of Aboriginal people facing criminal chag in the Top End of the Northern
Territory.

2.3 A comparison between “Aboriginal” and mainstream lgyal aid™
a) overall funding and workload

A comparison of NAAJA funding allocation with thosé the Northern Territory
Legal Aid Commission (NTLAC) highlights a signifisalack of parity of funding
between the 2 organisations.

In 2007/2008, NTLAC (which covers the entire North@erritory, rather than just
the Top End as NAAJA does) received $2.5 milliorrenia funding than NAAJA.

Our Solicitors have heavy individual caseloads higth workloads in comparison
to other legal aid providers and they operate itucally challenging and complex
conditions.

Over the 2007/2008 period of comparison, each NAAsbAcitor attended to
approximately 144new casework matters in addition to casework nmtthat
continued from the previous financial years. Inakotin 2007/2008, NAAJA
solicitors handled 3,529 criminal matters and Sdify/civil matters® This does
not include the additional 1523 duty files whichrevalso handled by NAAJA
solicitors.

™ In our experience, the increased number of listiredlects the increased number of lodgments alsasel
increased prosecution of breaches of bail, susgkseietences, community service orders, increased
numbers of warrants of arrest being activated,tamtdil court case management and more complex and
protracted bail applications.

12 Court Support Services, n 10

13 Internal police statistics provided April 2009.

14 Better Court Facilities - Protecting Territorians Northern Territory Minister for Justice and Attesn
General, Press Release, 27 April 2009
http://newsroom.nt.gov.au/index.cfm?fuseaction=Release&id=5462&d=%viewed 28 April 2009)

15 These comparisons have been made using data ffokdAs Annual Report 2007/2008 and NTLAC's
Annual Report 2007/2008

http://www.ntlac.nt.gov.au/left menucontent/DocAatiReport/NTLAC AnRep_2007_08 WEB.pdf

% This includes the very small number of mattersolvtdre briefed out by NAAJA every year.

NAAJA Submission to Access to Justice Inquiry — 38pril 2009



By comparison, NTLAC staff only handled 1,367 cmai matters and 307
family/civil matters over the same period. Thisame that each NTLAC solicitor
attended to approximately 76 matters per year (mesyme this is, likewise, in
addition to matters that continued from previousificial years).

Such disparity has “severe ramifications” for NAAJA&apacity and, therefore, the
adequacy of legal services available to Indigerutiests:’

b) funding to “brief out” and pay for client expenses

NAAJA has extremely small annual brief out budgets$85,000 for criminal
matters and $30,000 for civil and family matters.

The range of matters undertaken by NAAJA extend=toemely serious criminal,
civil and family law cases. Since NAAJA was formad~ebruary 2006, we have
acted for 23 clients charged with murder. Thugrfavery case we have been able
to brief senior counsel (instructed by a NAAJA eibtir) to appear. NAAJA has
only been able to do this because in recent yearbiave been able to apply for
funding to the Expensive Indigenous Case Fund wischdministered by the
Commonwealth Attorney General's Department. Withthis fund, we would
only have been able to provide experienced counsalsmall proportion of these
23 clients, as each serious matter costs on avégge00 - $35,008

However the Commonwealth Attorney General’'s Departithas always advised
that the Expensive Indigenous Case Fund is limatedl recent advice is that there
is no further funding available. Since then we hénael two additional clients
charged with murder. We have nonetheless madgglication for funding with
respect to these two matters, but if they are wessful, as would seem likely,
NAAJA will not be able to afford to pay for counsel

In comparison in 2007/2008, NTLAC was able to boet work to the value of
$1,593,043 to private practitioners (including digements).

It must be noted that NTLAC generally take on criatiand family cases where
NAAJA is conflicted, and that some of the amountiga private practitioners by
NTLAC includes referrals from NAAJA because of darté (for example, in a
criminal matter where there are a number of cosnlidats who are seeking to
blame each other). However, the position with resfmeconflicts in civil matters is
much more difficult. NTLAC does not have an in-Beucivil law practice (small
grants are paid to private practitioners for legjdlfor civil law matters) and there
are extremely limited options for civil law refelgan most remote areas (where a
Family Violence Prevention Legal Service is theyaoiher regularly visiting legal
service and they have restricted areas of practice)

NAAJA also has limited funding available to pay falient expenses. In
2007/2008, NAAJA spent $128,421 on client expenses, context where such
expenses are generally higher. For example, wiARIA needs to serve another

" Cunneen and Schwartz, n 1 p 38 - 39
18 NAAJA is fortunate to have experienced counsel aioprepared to accept our briefs at reduced. rates
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party in a family matter, the costs of service @peroximately 5 times higher in a
remote location as compared with an urban locat®milarly, NAAJA will often
be required to pay significant amounts in remoé®dl and accommodation costs
for a family to be properly represented at a DaratirKatherine based Coronial
Inquest into the death of a relative.

In comparison, NTLAC spent $646,520 on disbursementin-house cases. This
equates to $386 per NTLAC in house client, as coegavith $32 for each
NAAJA client.

ability to attract and retain senior staff

In 2007/2008, NAAJA employed 6 additional stafffidTLAC yet NTLAC paid
an additional $897,000 on staffing salaries thanANA. This means that the
average salary for NTLAC is $73,489 as compareH $42,251 for NAAJA.

As with other ATSILS, NAAJA unfortunately suffersom high staff turn over,
partly as a result of lower salaries and higherkieads than other legal aid
organisations (such as NTLAC). In 2006/2007, NAAJstaff turn over was 21%
and in 2007/2008, this has increased to 26%. @tyrethe average length of
employment for a solicitor is 12 months.

This high staff turn over affects productivity assahe organisation and ultimately,
the quality of outcomes for our clients.

As Cunneen and Schwartz comment “the ability toaetf train and retain high
quality legal advocates is essential if requiremeitfairness and equality before
the law are to be met®.

The ability of people to access legal representa  tion

All of the funding issues outlined above impact mpbe ability of our clients to access

legal representation, however in the following twase studies we seek to highlight
particular instances in which Aboriginal people amerrently unable to access legal
representation.

In part, these particular instances highlight theding shortfalls which arise because the
Northern Territory Government has refused to prevadhy funding to NAAJA (arguing

that the funding of ATSILS is solely a Commonwealisponsibility), yet the legislative

and policy decisions of the Northern Territory Goweent have had such a dramatic
impact upon our workload.

As a comparison, the Northern Territory Governmamtvided $3,545,000 in funding to

NTLAC in 2007/2008.

Applications to the Victims of Crime Assistance Sobme

¥ Cunneen and Schwartz, n 1 p 43
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On 1 May 2007, the Northern Territory moved to & r&ministrative crime compensation
scheme, based on the New South Wales model, inhwbgal costs are not awarded for
assistance provided to the applicant. Prior ts, ttiimes compensation was a court based
scheme in which legal costs were awarded for theesentation of applicants.

Critically, up until the expiration of the old sche (theCrimes (Victims Assistance) Act),
NAAJA took an active and central role in ensuringess to the scheme, particularly for
our clients residing in remote communities, and afale to recoup its legal costs of doing
so from the Northern Territory Government.

Under the new scheme, a newly established Crimetin¥d Services Unit (CVSU) is
supposed to undertake all aspects of claim apmitathnanagement and resolution and
there is no role envisaged for NAAJA. However:

a) The CVSU has no presence in the Top End other ithd@arwin, and no budget for
travel outside Darwin, the expectation being that clients will have to access the
scheme by completing an application form at a diitation or by telephone.

b) Many of our clients will not be able to access sitkeme because they do not have
access to a local police station or a telephone iarden if they do, won't be able to
because of language difficulties, cross-culturamgwnication problems, cultural
sensitivities due to the difficult subject mattardéor a lack of literacy to fill out
complex forms.

c) Most of our clients in remote areas will not have tresources, capacity or legal
knowledge to appeal decisions about their cas@miptain about CVSU performance
levels.

d) The CVSU has no real capacity to coordinate theigidtrative aspects of a claim by
an applicant on a remote Aboriginal community, gathering evidentiary information
and documentation, organisation of specialist n&dand like appointments, and
advocacy.

Thus, in a very real sense, many of our clientsbaiag denied access to victims of crime
compensation only because they are Aboriginal andaod reside in Darwin.

In June 2008, NAAJA applied to the Northern Tergit@Government for funding to act as
“agents” for CVSU clients in rural and remote conmities in the Top End by taking initial
instructions, completing an application on behéalthe Victim and then acting as a bridge
between the client and CVSU in gathering furtheéorimation, clarifying instructions,
arranging appointments and the like, and thenifatiig an appropriate explanation to
clients once the claim is finalised.

Nearly a year later, we are yet to receive a respon
We are concerned that without access to legal@symany victims of serious assaults in
the Northern Territory will be unable to accessngs compensation. This is disturbing

given recentesearch showing indigenous women are almost 76stimore likely to be
seriously assaulted such that they require hospitatment for head injuries than non-
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indigenous womeff This same research also found that in rural orote areas, both
indigenous and non-indigenous people were sevesstimore likely to suffer head injuries
than people in citie$.

Lack of services for defendants in domestic violercorder applications

Following legislative and policy changes in the thern Territory, there has been a
dramatic increase in the number of domestic videmrders issued - in the period between
2003/2004 and 2008/2009 the number of domesticena® orders lodged in Northern

Territory courts almost doubl&dand between 2004 - 2008, there was a 175% inciease
police initiated domestic violence ordéts.

Appropriately, there are a number of services abal to assist victims of violence in
obtaining domestic violence orders. The Northeenrifory Government funds Domestic
Violence Legal Services in Darwin, Katherine andc@lSprings. The Commonwealth
then funds specialist Aboriginal Family Violenceda¢ Services in Darwin, Katherine and
Alice Springs to provide legal advice and represgon to victims of violence in remote
communities surrounding each urban centre. UrdeElDomestic and Family Violence Act,
the Northern Territory police and child protectisarvices can also apply for domestic
violence orders to protect individuals and childreith police having additional powers to
take out orders, which are then referred to a dourtonfirmation.

However, there is a dearth of services availablpréwide legal advice and representation
to defendants in domestic violence order applicatio

In urban centres (Katherine, Alice Springs, Tenn@néek, Darwin), defendants can
approach NTLAC for advice and then apply for legia funding for representation in the
usual manner.

However, in our experience what is required is & dawyer service as our clients attend
the NAAJA office in the respective Court on the dag matter is mentioned, wanting to
have advice then and there and generally not wgstaoimeturn to Court.

Critically, this service is not available outsidegional centres and NAAJA criminal

lawyers on bush circuits are often under enormaassore from clients and Courts to fill

this gap. This is often impossible to do becauseABRs resources are already so
stretched. Defendants are not only without legaresentation but can also be without
appropriate access to an interpreter.

In our experience, this often results in Aborigidefendants consenting to orders they do
not understand (resulting in further Court contaatyl/or which are inappropriate for the
circumstances in the particular case. There ae, aften, misunderstandings between
Aboriginal families and police which result in thgolice making orders with an

“Ashleigh WilsonRemote women live with violence May 19 2008, The Australian,
http://www.theaustralian.news.com.au/story/0,2528720064-5013172,00.htrliewed 24 April 2009)

2 bid

22 Court Support Services, n 10
% Northern Territory Polic&/iolent Crime Reduction Strategy 2008 p 2
http://www.nt.gov.au/pfes/documents/File/police/licdtions/strategic/ViolentCrimeReductionStrateg@20

8.pdf(viewed 24 April 2009)
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inappropriate choice of parties and inappropriatens of the orders. This, in turn, can and
often does result in misunderstandings and tenswsitisin and amongst Aboriginal
families.

Furthermore, as domestic violence order applicatioan now refer to children, such
applications can be a de facto child protection/@ndustody application, in which only
one party is represented.

This issue has been raised numerous times with Ibio¢h Northern Territory and
Commonwealth Governments but no funding has beaviged for the legal representation
for defendants in domestic violence order matigaigticularly in remote communities.

It is fundamental that all domestic violence ordars appropriate and understood by all
parties to the order, otherwise the order will failprotect the very person it was meant to
assist.

The cost of delivering justice
language and cultural barriers

A comparison between NAAJA and NTLAC funding mulstoaconsider that the provision
of legal advice, education and advocacy “to commiesorganised according to traditional
customs can be complex and far more time consurtiag comparable work in non-
Indigenous communities*

In our experience, this is eminently the case. MAMAJA clients live in communities
with strong adherence to traditional law and custorfor the majority of our clients, the
operation of the mainstream legal system is tofaligign and fundamental legal concepts
such as “guilty” and “not guilty” are poorly undéred.

In part, this because most of our clients in renom@munities speak English as a second,
third or fourth languad@ or (particularly with younger clients) speak aline English at
all. Furthermore despite the best efforts of ti@rginal Interpreter Service, legal services
are unable to access accredited (or experiencespipters.

insufficient time to take instructions, provideadvice and prepare matters

These language and cultural communication issuesesacerbated by NAAJA funding
which means that our solicitors have only one dégrpo court in the community to
prepare, in turn meaning that many clients caneatden beforehand. With the long court
lists in many communities, this leads to limitaddi being available for each client.

These problems extend to limited preparation tiorecbmplex hearings, as the standard
practice is to collect the brief material upon #wdicitor's arrival to the bush court even

24 Cunneen and Schwartz, n 1 p 42

% An Australian Indigenous language was spoken atehby 59% of Indigenous respondents to the 2006
Census. Australian Bureau of StatistRegpulation Characteristics, Aboriginal and Torres Strait |slander
Australians, Northern Territory, 2006 Released 27 March 2008

http://www.abs.gov.au/AUSSTATS/abs@.nsf/IMF/4713F7091 (viewed 24 April 2009)
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where the client is in custody and will only bewilo to the community on the day of the

hearing. This often makes it impossible to geedffe instructions, in circumstances

where there will be pressure on the solicitor tocped quickly because of the expense
incurred in flying the client in custody to the camnity and the fact that other witnesses
may have been called.

Limited funding also means that wherever possiblAAJA staff drive to attend bush

courts while court staff and prosecution servicesegally fly. This requires NAAJA staff

to travel long distances, generally on poor qualigds, often after court has finished for
the afternoon. For some bush courts, (for exardpl&arindji and Lajamanu) where there
is no accommodation available in the community, NAAstaff travel 1.5 — 2.5 hours each
way every day to attend court, as well as havingrapare for matters for the following
day.

lack of services available for clients

In our experience (and as reflected in nationdisties), there are high rates of mental
health problems amongst our client grétipnd a severe lack of appropriate services to
assist them. Despite this, it is often extremeffjadilt to obtain state provided psychiatric
assessments of defendants when they are locateghiote communities. Even when a
psychiatrist assessment is ordered by the Coue, Nbrthern Territory Government
generally does not provide psychiatrists to traeethe remote community to conduct the
assessment or cover the costs of the client tiagelb have the assessment done in an
urban centre. This leaves NAAJA in the positionhaking to either fund, or to ask the
client to fund, the travel costs to have an assessoonducted. In many communities that
we service, this may involve chartering a planérating a vehicle which can transport the
client hundreds of kilometres. In our experientés is totally unsatisfactory. NAAJA is
not funded, or appropriately staffed, to transgotremely vulnerable clients in this way.
We currently have clients who are waiting “in linibia remote locations to have court
ordered assessments conducted and other client&/ffom the court refuses to order
assessments, on the basis of the logistical difiésuof conducting such assessments.

travel costs
a) impact on legal services

NAAJA staff travel regularly to remote communitiés provide legal advice and

representation, deliver community legal educatioonduct research and also to
provide mediation services and training. Like otbeganisations with a focus on

remote service delivery, increases in travel experssich as through rising fuel costs
can significantly impact upon our budget. Betwe2005/2006 to 2007/2008,

NAAJA's travel costs increased by 46%.

b) impact on clients
Travel costs and difficulties also impact upon déhdity of our clients to access justice.

Even with the bush court system many people stifiehto travel hours at great expense
to attend court, and this problem has been exaiestligy the recent funding of 18 new

% Seehttp://www.mindframe-media.info/site/index.cfm?dmy=8436 2#refFviewed 24 April 2009)
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temporary police stations under the NTER (Operafldremis’)?’ Of these 18, only 3
communities currently have operational bush courtthem. As a result defendants
from the 15 other communities who have been sumetbns appear in court often
have to travel long distances, with the majoritytidse communities more than 100km
from the nearest court, generally on poor or vergrguality roads.

This is in a context where the small number of lakde vehicles in remote
communities are often unregistered and/or unroathyprand many drivers are
unlicensed. Maintaining a vehicle to Motor Vehi&egistry standard is very difficult
in a remote community context, with very poor rqadsry low incomes, and large
distances to travel for vehicle registration. Otitagy a driving licence is made more
difficult by generally having to travel to compldtes test, widespread poor English and
literacy skills amongst young Aboriginal people,daa lack of options for driver
training and suitable supervising drivers for thesth their learners licence. Drivers’
licences have been confiscated for people foundh &it unregistered vehicle and
vehicles can also be confiscated because of offerelated to alcohol. Generally in
these communities there is no public transportey Vimited public transport. Most
communities have no “bush bus” service and wherbush bus does service a
community, this is generally once or twice a wee# prices are often high.

Alpurrurulam (Lake Nash) is one of the 15 commuasitivith a Themis police station

and no local court. The nearest court is in Ten@aeek, with a travelling distance of

approximately 480km to 580km, depending on roacgs&c In the recent wet season,
the community was entirely cut off by road for weednd defendants would only be
able to attend Court through chartering a plan® @tinimum cost of $3810. We have
been told of clients who have gone into hiding beeathey are unable to physically
travel to court and are aware that warrants haee sued for them.

Gapuwiyak is another example of these issues. Ggplavis 220 kilometres from the
nearest court (Nhulunbuy) - a 3-4 hour drive (whenroads are passable). As a result
of the new permanent police presence, many morel@dmm Gapuwiyak are now
being summonsed to come to court for drive unliednand other minor charges. We
commonly find that clients will spend approximat&800 for a return trip to court (if
they have access to a vehicle, otherwise the s@&t000 return in a taxi) to be given a
$100-$200 fine.

The large distances and costs also mean that nl@ntscare reluctant to adjourn
matters or set them for hearing as this meansufikfave to make the trip again. This
results in clients pleading guilty at the first tensce and not having the benefit of
alternative resolutions being negotiated with pmliddditionally, because of the
overcrowding in the communities and/or the lackaffiordable accommodation in
urban centres, most people prefer to come to doutthe day, rather than arriving a
day or two prior. This means that they are unablspeak with a lawyer prior to the
case being heard in court, and usually arrive artclate in the day adding extra
pressure to the process.

c) impact on families

27 As part of the NTER, 18 police stations were eithelt or upgraded so that they were staffed bgeh
full-time police, of which two were generally frotine Australian Federal Police.
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A related issue involves families being able tgbesent at Coronial Inquests.

Up until recently ATSIL funding guidelines specdity precluded NAAJA from acting
for families of deceased persons in a Coronial éstjunless the death was a “death in
custody”. Whilst essentially historical in natuseich preclusion failed to recognise the
often systemic failures in bureaucracy, resourcamgl funding which resulted in
Aboriginal deaths out of custody.

Following sustained lobbying by ATSILS, this presibn was recently lifted.
However, given the significant costs involved inr@ual Inquests (the import and
complexity involved will generally require Coundel be briefed) the lifting of the
preclusion would have little meaning if ATSILS waret able to access the Expensive
Indigenous Case Funding. To cover such costs frastieg operational funding would
not be possible.

As a general rule, Coronial Inquests are only hrelexisting Court house facilities so
as to allow transcription services and appropsseadard accommodation facilities for
the Coroner and his or her staff. In effect themfand notwithstanding that a Coroner
may travel to a community for a brief “opening”etfamily of a deceased person the
subject of a Coronial Inquest will have to travelDarwin, Katherine or Nhulunbuy to
be present.

In the context of the very large extended familiegAboriginal culture this can and

does impose a significant financial burden on fasilwho may have to travel many
hundreds of kilometres and accommodate themsebvesweek in an expensive urban
centre so they can be involved in the inquiry it death of their relative.

NAAJA is sometimes able to build part of these ewgas into its application to the
Expensive Indigenous Case Fund but, as is discuabede, the fund is currently
exhausted so the efficacy of this new capacity resnsomewhat doubtful in the longer
term.

The capacity for the family of a deceased perstarigly to be able to participate, and
be represented, in the Inquest into the deathfimdamental right which goes to the
very core of access to justice. This is the mordéosdAboriginal people in a parlous
state of well recognised disadvantage.

Alternative means of delivering justice

Addressing over-representation in the justiceystem

In recent years NAAJA has begun a gradual procdsattempting to address the

underlying causes of the over-representation obterAboriginal community clients in the

justice system. Two such causes that come to tleeifiothe context of our charter as an
Aboriginal Justice Agency are a breakdown in comityurelationships with police, and a

lack of adequate inter-community and inter-familypaite resolution processes.

As to community policing, NAAJA civil lawyers, woirkg with communities and the
Northern Territory Police, have put much effortoinimproving community policing
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outcomes. In the last 2 years there have beerfisgmti steps forward in the communities
at Galiwin’ku and Ngukurr involving, inter alia, éhdevelopment of agreed community
policing protocols, community leaders providing ite cultural orientation to newly
posted police officers, and a range of other dtiites aimed at improving dialogue,
relationships and respect between communities lagid police. Such initiatives have the
capacity to positively impact a broad range of asde justice issues as, in our experience,
dialogue and mutual respect will always achievetebebutcomes than blind law
enforcement.

Similarly, in the area of dispute resolution NAARs attempted to promote and support
mediation and other alternative means of dispuselugion for remote Aboriginal clients
and communities so that, in particular, civil diggican be resolved without recourse to
the Courts and, more generally, all disputes carrds®lved absent contact with the
criminal justice system.

The difficulty with all of this is that NAAJA is fadamentally a case work organisation.
Other than a one-off funding grant to employ a lgngross-cultural Mediator for 12
months in 2008/2009, we must rely on our alreadgr®ressed case work resources to
address these causes of over-representation. Un#étely, such initiatives are also
logistically hungry in terms of remote area traxacommodation and facilities, the costs
of which must be squeezed from non-related and@yreepleted case work funding.

Whilst much work remains to be done, the achievesmea far in improving community
policing outcomes and in alternative dispute rasmhuare significant. However, NAAJA's
capacity to continue to work for such outcomes wiays be constrained by the chronic
underfunding referred to throughout this Submission

The adequacy of funding and resource arrangemen ts for community
legal centres

We believe that the current funding arrangementscéammunity legal centres are also
inadequate. By way of example, currently in thetNern Territory the only funding for
specialist tenancy advice is through the Darwin @omity Legal Centre’'s (DCLS)
Tenancy Advice Service. This service is only fuhdier two legal positions and although
in theory it is meant to cover the entire North@enritory, the service is not appropriately
funded to travel outside the Darwin area (othemtmaonthly visits to the town of
Katherine). DCLS is not funded to travel to remodenmunities.

The Northern Territory and Commonwealth Governmerts currently embarking upon
major reforms to the provision of public housingrémote communities which will see
thousands of remote Aboriginal community membersndeasked to sign leasing
documents and being recognised by the NortherntdrrGovernment as coming under
the Residential Tenancies Act. For the vast majority of people signing thesesagrents,
the rights and responsibilities of tenants will dficult to understand. Despite lobbying
by a number of legal services, we have seen naeatidn by either the Commonwealth or
the Northern Territory Governments that there Wil additional resources provided to
legal services to provide independent legal infdromaand advice to tenants, either when
signing tenancy agreements or when they have atdisyth Territory Housing.

Conclusion
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As set out in this submission, NAAJA has seriousceons about the limitations of the
current system in providing access to justice faraient group. Without vastly increased
resources from Governments (including the NorthEerritory Government), we believe
there will be continued dramatic over representatbAboriginal people in the Northern
Territory criminal justice system and a massivearm@presentation of Aboriginal people
in civil justice processes seeking redress foratiohs of their rights and entitlements.

We thank the Committee for the opportunity to pdevcomment and would be available to
give oral evidence about these matters.
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