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Parllament House,
CANBERRA.  A.C.T.

12tk August 1958,

Dear Sirs,

Heference is made to your letier of 2lst.
July 1958, in which you make representations on behalf
of your clienta Mrs, W, and Mr. R¢ E, F. Smith, in
cornection with' cextainAland at Tullamarin . Victoria.

No firm propbsals are before he
for the acquisition in the area you specify, 't
there be any future Commonwealth requiremen%s,‘y :
clients may be assured that their interests in any form
would be fully protected under the. Lands ﬁcquisition
ACt 1955"570

Meantime, a QOpY of your lettar has 'i, E
referred to the Depariment of' Oivil Aviation i P
their 1nformation, ' o

Faithfuily1YQg§§,

S, \ ‘;
(ALLEN FAIRHALL)

/
Messrs, Cleary, Ross, and Doherty, i f
Solieltors, : < e J
Royal E}.change Building, ¢ CHTET PROPERTY OFFICER N ;
40 Queen Street /61642;v1-m¢-«f{‘ K
MELBOURNE.  C.l. - A
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NOTES FOR FILE.

TULLAMARINE: GRANT OF EASEMENT FOR
CARRIAGEWAY TO MRS. WILHWLMINA SMITH.

On 23rd March, 1965, I spoke to'Mr; Smith to
explaln the position re access to the ia

nd remaining in title
to @rs. Smith at Tullamarine.

When informed that the access route was still
the subgect of discussion and that Mrs. Smith's interests would

be protected, he was quite happy but has requested that Mrs,., Smith i

be forwarded a copy of any correspondence to Cleary, Ross and
Doherty directly concerning her land.

”/é:/ww\,

‘.'. Seos 0o e

K.J. WHELAN
2%/3/1969.
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CREATION

oF

.IHE COMMONWEALTH OF AUSTRALIA being registered ap the pmpri?to’r
of an’estaté In fee simple in the land secondly hereinafter
| ‘described subject to the encﬁmbrance;'z; notified herennder IN
QQFELQE__R_AM of the tremsfor of even date herecwith to the »
Coimonvealthi‘of Australin of the 'Iand coloured blue on the map
&nnexed hereto DOTH HERERY TRANSHER AAND GRANT unto WIIHELMENA

. |
EASEMENT

>

SMITH end her tfansferéds 1n 2éfAinple or ofher the registe:
Préprietor or proprietors for th £ timo being of ALL THA? plece of
land now comprised in Oextificat ; of Title Volumé 7736 Polio
or any part thereof and eas appurtenant therdto full and 't:ee:'} L
right and liberty to and for her end them and her and thei;::.'{ 2 '

. [}
servants agents workmen visitors and othera to go pass and '}‘e

o
L fore

at all) times hereafter and for'all purposes and either with\

ed

J—

et |

-pas

3

or=-—

.v\fi‘mout horses or other animals carts or other carriages into'g and
out of and from the said lend or any part thereof tfzrough o;é: .
and along ALL THAT piece of land delineated end coloured red and
bl:f on thé said map and being part of Cirown Section 15 Pariﬂ;h

of Twllamarine,

DATED ¢hie £YSY/AS

ihousend nine hundred and seventy~one, . i

SIGNED at Melbourme by ROBERT
PERESFORD MOODIE Assisvant .
Peputy Crown Solicitor Victoria
for aand ‘on béhalf of THE
COMMONWEALTH OF AUSTHALIA ia the
pyeaency of =

,é?,a.p%‘ -

An Officer of the Attorney-General®s Department.

SIGRED in Victoria by the peid
YILHEIMENA SMITH 4n the presence

o
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Corporate Information & Annual Reports - About the Airport - Melbourne Airport Page 1 of 1
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Corporate information
Corporate information

Melboumne Airport is owned and operated by Australia Pacific Airports Melbourne PTY Limited (APAM) - ACN 076 999 114.

Australia Pacific Arports Corporation Limited

Australia Pacific Airports Corporation Limited (APAC) - ACN 088 775 266 owns APAM and Australia Pacific Airports Launceston PTY
Limited (APAL) - ACN 081 578 803 which owns and operates Launceston Alrport.

Melbourne Alrport was acquired in July 1997, Both Melbourne and Launceston airports are operated under a 50-year longderm lease
from the Federal Government, with an option for a further 48 years.

APAC is a majority Australian-cwned company.

AMP

Hastings Funds {519%)

Management
{16%)

Deytsche lsset
Management (RREEF
infrastructure)
{3396}

Sitemap
Contact us
Disclaimer

Privacy policy
About this site

Copyright © 2008 Australia Pacific Airporis (Melbourne) Ply Lid (ACN 076 989 114). All rights reserved. o

About this site | Melbourne Airgort artival times | Melbourne Airport departure times | Airport Parking Tuﬂamanr}e - ]
Melbourne Airport car parking | Melbourne Airport map | Melbourng Airport shopping and eating | Melbourne Airport facilities and services |
Melbourne Airport duty free | Melbourne Airport information | Website desian by Reactive

http://www.melbourneairport.com.au/About-Melbourne-Airport/Corporate-Information/... 7/6/2010
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COMMONWEALTH OF AUSTRALIA

AIRPORT LEASE FOR
MELBOURNE (TULLAMARINE) AIRPORT



LEASE

Section 66(1) of the Transfer of Land Act 1958

Lodged at the Land Titles Office by:

Name: ARTHUR ROBINSON & HEDDERWICKS
Phone: (03) 9614 1011

Address: 530 Collins Street, Melbourne 3000

Ref: GDJH Customer Code:  0951R

The Lessor leases to the Lessee the Land for the term and yearly rental specified subject to the
encumbrances affecting the Land including any created by dealings lodged for registration before the

lodging of this Lease and subject to the covenants and conditions contained in this Lease.

LAND: Volume 8841 Folio 691, Volume 8504 Folio 716, Volume 9067 Folio 671,
Volume 8390 Folio 476, Volume 6726 Folio 179, Volume 7300 Folio 954,
Volume 7344 Folio 688, Volume 7617 Folio 046, Volume 8044 Folio 649,
Volume 8296 Folio 766, Volume 8413 Folio 481, Volume 8466 Folio 277,
Volume 8511 Folio 436, Volume 8527 Folio 519, Volume 8528 Folio 830,
Volume 8592 Folio 937, Volume 8657 Folio 662, Volume 8692 Folio 815,
Volume 8708 Folio 041, Volume 8738 Folio 114, Volume 8792 Folio 799,
Volume 8827 Folio 437, Volume 8869 Folio 263, Volume 8869 Folio 264,
Volume 8885 Folio 503, Volume 8936 Folio 136, Volume 8959 Folio 783,
Volume 8986 Folio 384, Volume 9302 Folio 900, Volume 9302 Folio 901,
Volume 9768 Folio 745, Volume 9815 Folio 130, Volume 8677 Folio 659,
Volume 8554 Folio 346, Volume 10327 Folio 685, Volume 10327 Folio 686

LESSOR: COMMONWEALTH OF AUSTRALIA
LESSEE: AUSTRALIA PACIFIC AIRPORTS (MELBOURNE) PTY LTD

(ACN 076 999 114) of Level 32, Governor Phillip Tower, 1 Farrer Place,
Sydney, 2000

TERM: Fifty Years from the Commencement Date
COMMENCEMENT

DATE: 2 July 1997

RENTAL: Nil

COVENANTS: As set out in the attached Lease.



THIS LEASE is made the jst dayof JOLN 1997

BETWEEN

COMMONWEALTH OF AUSTRALIA
(“Lessor”™)

AND

AUSTRALIA PACIFIC AIRPORTS (Melbourne) Pty Ltd, ACN 076 999 114

incorporated in the State of Victoria, of Level 37, Governor Phillip Tower, 1 Farrer Place,
Sydney NSW 2000

(“Lessee”)

DEMISE

e
. .

ek

Lease and concurrent lease

In consideration of the payment by the Lessee to the Lessor of a premium which is not

refundable in any circumstances, the Lessor grants to the Lessee pursuant to the

Airports (Transitional) Act 1996 a Lease of the Airport Site (including the Structures)

for the Term. This Lease operates as a concurrent lease over all that part of the Airport

Site which is the subject of leases existing as at Grant Time.

1.2 Reservation of Lessor’s rights

The Lessor reserves to itself:

()  all mining rights and interests in minerals on the Airport Site; and

(b)  provided that it is not inconsistent with the development of the Airport Site in
accordance with a Master Plan, the right to grant any easements over or rights of
access or rights of way on, over, under, through or across the Airport Site for:

(i) the purpose of the supply of electricity, gas, telecommunications cables,
water, sewerage, drainage or like services; and

(i) the provision of transport or other services to the public,

such rights not to be to the exclusion of the right of the Lessee to also grant such rights
where it would otherwise have the power to do so.

2. DEFINITIONS AND INTERPRETATION

N
i

Definitions
In this Lease, unless a contrary intention appears:
‘Airports Act’ means the Airports Act 1996.

‘Airport-Management Agreement’ means an airport-management agreement as
defined in the Airports Act.



‘Master Plan’ means a final master plan as defined in the Airports Act.

‘Rates and Taxes’ means all rates (including water rates and sewerage rates), land
and other taxes, costs, charges, expenses, duties, impositions, fees and penalties of

whatever nature levied by a Governmental Authority in respect of the Airport Site and
whether levied against the Lessor or the Lessee.

‘Specified Rate’ means interest at a rate of four (4) percent per annum higher than
that ordinarily charged by the principal bank of the Commonwealth on overdraft
current accounts (or the nearest equivalent) not exceeding fifty thousand dollars
($50,000). A certificate issued to the Lessor and signed by the manager or the

assistant manager for the time being of the principal bank will be prima facie evidence
of the Specified Rate.

‘Structures’ means all fixtures (including buildings and other improvements of
whatever nature) affixed to the Airport Site, whether constructed before or after the
grant of this Lease, and includes without limitation such items as runways, taxiways,
aprons, roads and dams on the Airport Site.

‘Term’ means a term of fifty (50) years commencing at Grant Time.

Interpretation

In this Lease unless the context otherwise requires:

(a) areferencetoa claﬁse is to a clause of this Lease and includes all sub-clauses;
(b)  words in the singular include the plural and vice versa;

(c) words importing one gender include each of the other genders;

{d) where the context permits, a reference to ‘Lessor’, ‘Lessee’, an organisatior;,
body or person includes their employees, officers and agents as well as their
respective suceessors in title and assigns;

(e) references to parties, recitals, clauses, sub-clauses or atgachments are references
to parties, clauses, sub-clauses, attachments to or of this Lease and a reference
to this Lease includes any attachment;

(f)  references to this Lease or any other deed, agreement, instrument or document
will be deemed to include references to this Lease or such other degd,
agreement, instrument or document as amended, novated, supplemented, vaged
or replaced from time to time; o

(g) headings in this Lease are for convenience only and are not part of, or to be used
in the interpretation or construction of, this Iease;

(h) “person” includes a corporation and a body politic;

@) a reference to legislation includes statutes, regulations, .ordinances, by-laws or
other legislative instruments and all amendments, consolidations or replacements
thereof;

()  where any word or phrase is given a defined meaning any other part of speech
or grammatical form in respect of such word or phrase has a corresponding
meaning;

(k) areference to anything (including without limitation any amount) is to the whole
and each part of that thing;



3.2
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(ii) subject to sub-clause 5.15 and clause 124, construct, aiter, remove, adci to
or den'_lohsh the Structures.

Refusal to give access in certain circumstances

'(I.‘!}c;,ilf.f:tssee shall not be in default of its obligations under sub-clauses 3.1(a)(ii) and
ii1) if it:

() complies with a demand management scheme under the Airports Act; or

(b)  refuses to give access to the Airport Site to all or any of the aircraft of an aircraft
owner or operator:

6y wpelje the owner or operator of the aircraft has failed to pay to the Lessee
within twenty-one (21) days after the due date any amount due to the
Lessee by the aircraft owner or operator for the use of the Airport Site; and

(ii) where the Lessee has no{iﬁed the Lessor of its intention to refuse access at
least fourteen (14) days in advance of the first day on which it intends to
refuse access.

RELEASE AND INDEMNITY

Notwithstanding any other provision of this Lease, as and from Grant Time, the
Lessee takes and is subject to the same responsibilities with regard to person and
property and otherwise to which the Lessee would be subject if during the Term the
Lessee were the owner of the freehold of the Airport Site and the Lessee:

(@)  hereby releases the Lessor from and against all Claims by the Lessee in respect
of any Damages, Costs or Injury which the Lessee may incur or sustain by
reason of any act or omission on the part of the Lessor or the FAC or the
Ip_);tformance of this Lease or the use or occupation of the Airport Site by the

ssee;

(b) hereby indemnifies the Lessor from and against all Claims, Damages or Costs
incurred or sustained by the Lessor, or for which the Lessor may become liable,
in respect of any Claims, Damages, Costs or Injury to any person by reason of
any act or omission on the part of the Lessee or by the performance of this Lease
or the use or occupation of the Airport Site by the Lessee or any other person
(whether before or after Grant Time), but this indemnity will not apply where the
Claims, Damages, Costs or Injury are incurred or sustained by the Lessor as a
result of the acts or omissions of the Commonwealth, its servants, agents,
employees, contractors or licensees in carrying out any of their functions on the
Airport Site after Grant Time; and

(¢) must, in any and every event in which the Lessor is made a party to any Claim to
which the Lessee’s obligation to indemnify and hold the Lessor harmless under
any provision of this Lease extends, if so requested by the Lessor, defend such
Claim in the name of the Lessor and must pay all costs of the Lessor in
connection with the Claim provided that the Lessee may, in any such event,
compromise, pay or satisfy any such claim with the consent of the Lessor.

The obligations of the Lessee under this clause continue after the expiration or earlier
determination of this Lease in respect of any act, deed or thing happening before such
expiration or determination.
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The Lessee must before the due date pay all premiums and other moneys payable in

respect of any policy (including stamp duty) and must provide to the reasonable
satisfaction of the Lessor satisfactory proof of payment thereof.

5.10 Proof of payinent

5.11 Revaluation of Structures

In respect of any insurance relating to reinstatement or replacement, the Lessee must
cause each item covered by such insurance to be re-valued every three (3) years by a
duly licensed and experienced valuer for the purpose of determining the current
reinstatement or replacement value thereof and for such values to be assessed annually
by a person with appropriate expertise and for those policies to be updated annually to
reflect the current reinstatement or replacement value. The Lessee must as and when

fquested to do so by the Lessor promptly provide a copy of any such valuation to the
€SSOI

5.12 Preservation of policies

The Lessee must not at any time during the Term do or omit to do or permit to be done
or be omitted anything whereby any policy may be cancelled, vitiated, rendered void or
voidable, adversely affected or limited in any respect.

5.13 Lessor’s rights

If any insurance policy is cancelled or threatened to be cancelled or refused to be
renewed or the coverage refused or cancelled in any way or the Lessee fails to comply
with any of the requirements of this clause 5, the Lessor may take any action it
considers necessary or desirable to fulfil the Lessee’s obligations (including, without
limitation, effecting any policy or paying the premium or other monies payable in
respect of any policy) and recover from the Lessee all costs and expenses incurred in
so doing. By the Lessor taking such action the Lessee will not be relieved of any of its
obligations under this clause 5.

5.14 Lessee remains responsible
Delivery to and examination by the Lessor of any policy of insurance, certificate or
other document relating to insurance shall in no way relieve the Lessee of any of its
obligations under this clause 5.

5.15 Proceeds of insurance

Subject to clause 12A(b), all insurance proceeds paid out for the damage or destruction
of any Structures must be used either for:

(a) the xe—building or re-instatement of those damaged or destroyed Structures; or

(b) in the event that the Lessee chooses not to re-instate the damaged or destroyed
Structures, the building of such other Structures as the Lessor approves.

6. ENVIRONMENT
6.1 Meaning of Environment of the Airport Site

For the purposes of sub-clause 2.1 and sub-clauses 6.2, 6.3 and 6.4, the expression
“the environment of the Airport Site” includes, without limitation, the water, ground
water, soil, subsoils, air, biota or habitat and sites of heritage value or qf signii_”zcancg
to Aboriginal or Torres Strait Islander people on, above or below the Airport Site and
the Structures.
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12A.

13.
13.1

(b) that has been renovated and developed from time to time according tb @
international best practice. °

BUILDING IN THE LAST TEN YEARS OF THE LEASE

If the Lessee has not exercised the option to renew pursuant to clause 18 the Lessee
must:

(8)  not, nor may it permit or allow others during the last ten (10) years of the Term

to, demolish or remove any Structures without the prior written consent of the
Lessor; and

(b) unless the Lessor otherwise agrees, re-build with all due expedition any
Structure damaged or destroyed during the last ten (10) years of the Term to 2
standard agreed to by the Lessor and where agreement is not reached within
twenty-eight (28) days of such Structure being destroyed or damaged to such
standard as is specified by the Lessor acting reasonably.

EXPIRATION OR EARLIER DETERMINATION OF LEASE

Option over assets
(a) The Lessee hereby grants the Lessor an option to purchase the following:

()  those items of non-fixed plant and equipment, vehicles, machinery,
appliances, office equipment, computer systems, computer programmes,
and technology owned by the Lessee and used exclusively at or in relation
to the Airport Site (‘Equipment’); -

(i) the Lessee’s interest as lessee/bailee in any lease/bailment of Equipment
(‘Equipment Leases’);

(iii) the Lessee’s interest in any Airport-Management Agreement or any other

: contract entered into by the Lessee in relation to the operation of the

Adrport Site or for the supply of goods or services at or in relation to the
Airport Site (‘Contracts’); and

(iv) all other tangible personal property used by the Lessee in connection with
the management, operation or maintenance of the Airport Site, together
with the Lessee’s interest in any computer programmes, computer
systems, technology or intellectual property used in connection with the
Airport Site (‘Other Airport Assets”),

(together the ‘Option Assets’).

(o) In order for the Lessor to be able to operate the Airport Site immediately upon the
expiration (where the option to renew is not exercised pursuant to Clause 1_8) or
sooner determination of the Term, the Lessor (or its nominee) may, by notice in
writing to the Lessee, exercise its option by requiring the Lessee to sell to the
Lessor (or its nominee) one or more of the Option Assets nominated in writing by
the Lessor (‘Purchased Assets’). -

(c) If the Lessor exercises its option, the terms of the resulting sale must be
determined in accordance with sub-clause 13.3.

(d) The Lessee must ensure that all Equipment Leases, Contracts and Other Airport
Assets are capable of being assigned to the Lessor.

16



DATE: Y O

SIGNED by THE HONOURABLE JOHN )
JOSEPH FAHEY, MP in his capacity as the )
Minister for Finance for and on behalf of the )
Commonwealth of Australia in the presence of: )

Signature of Witness

: ‘ rint Name

THE COMMON SEAL of AUSTRALIA )

PACIFIC AIRPORTS (MELBOURNE) PTY )

LIMITED was duly affixed in the oresence of- 1\
\

|

N

'y

197

51;!18(“1'6

(D

DirectfrfSefretary

N

Print Name
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F. P. MANNIX. LL.B.

AssociaTE! 40 QUEEN STREET.
J. DOHERTY, LL.B.. A.F.L.A., A.C.1.S.

PLEASE REFER TO

Melbourne,.......... 13th.DRecember,.. .1963....
M MANNE X g e

Chief Property Officer,

i - Department of the Interior,

L Cnr. Spring & Latrobe Streets,
MELBOURNIE,

Your Ref. 6LE9/LE CSP/LE.

Dear Sir,
re : Tullamarine, Victoria: Grant of Fasement
for Carriagewav to Mrs. Wilhelmina
Smith

Ve refer to your letter of the 1lth ultimo, and
our subsequent telephone conversation of the 2nd instant .
with your dr, Byrne,

Our client instructs us that the proposed easement
as shown on the Plan which is returned herewith is un-
acceptable.,

A Our client states that she requires, and considers

. pre only practical solution, a direct outlet in a south
“rieadterly and north westerly direction outside the licence
From the point marked YA" in red.

s\ P Our client further instructs us that such outlet
A ?Shoﬁld have a construction suitable for the carriage over
Y : .the same ot a minimum of 3000 tons of material daily and
Q'R, ' ghat the malntenance of such outlet should Le the respons-

I . 7ibility of the Commonwealth.

Our client further submits that this matter should
Lt be referred te the Commonwealth Department of Works which
is conversant with the whole situation.

Please return the Plan to us at your earliest con-
venience and advise us whether you are prepared to comply

with our client's requirements,

Yours faithfully,
CLEARY, ROSS & DOIERTY,

per:




CONFIDENTIAL

Real Property Update Report: Melbourne airport

NATURE

C. __SERVICES AND UTILITIES LICENCES GRANTED BY THE FAC’

DESCRIPTION

COMMENT

1. Tuel Pipeline

Mobil QOil is the representative of the oil companies on the
airport (Mobil, Shell and BP) in respect of the Joint User
Hydrant Installation (JUHI). JUHI reticulates fuel fiom a site
on the eastern side of the airport to the apron area. The
original lease between the Corperation and Mobil for
installation of the JUHI (DID01056) expired in 1989 and a
renewal of the lease and a licence was negotiated in 1989 but
not signed (DID01202 and DID01203). -

> A new national agreement is currently being
negotiated by head office.

There is a licence with Meibourne Water Corporation for a
water main in the north western corner of the airport
(DID01225).

»  The FAC owns the water infrastructure to the
boundary of the airport, that is, all reticulation,
storage and mains on the airport. The FAC’s
infrastructure taps into City West Water’s mains
located just outside the airport’s boundaries.

3. Trade Waste

There are no licences as such but there are trade waste
agreements. These are in relation to disposal of:

(a) hot and chilled water from the terminal services building.
This agreement is with City West Water (CWW), Trade
Waste Number 362306/29 (DID 12731).

(b) waste from a wash down siab at the airport maintenance
depot. The trade waste agreement has been entered into

with CWW (DID05854).

Table C sts out only licences in respect of services and utilities and not all licences entered into by the FAC in respect of Melbourne airport. Service and utilities
casements are discussed under Table A.

Australian Government Solicitor ' Page 7

12 March 1997

oy L -~
] i LJU(? Vi

.t'ﬁ»»..
ad
o




Real Property Update Report: Melbourne aimort

€225204: Drainage easement over certificate of -
title v. 8390 £. 476 in favour of certificate of title v.
8541 £. 523. Registered proprietor of certificate of
title v. 8390 f. 476 (FAC land) also has right to
discharge into the drain through an inlet duct(s)
water from the land comprised of certificate v.
8390 £. 476.

oo s

(CONFIDENTIAL
| (e
4.2 Easements = | (a)

b)
ard

©

B

H602788: Easement of way over certificates of
title v. 7344 . 688 and v. 9302 £. 901 in favour of
certificate of title v, 7344 . 638.

D991658: Easement of way over certificates of
title v. 8390 £. 476, v. 8466 £. 277, v. 8869 £. 263,
and v. 8869 f. 264 in favour of certificate of title v.
7736 £. 181. '

F935688: Easement of way over certificate of title
v. 9302 f. 900 in favour of certificate of title v.
7344 1. 686.

J153613: Easement of way over certificate of title
v. 9302 f. 901 in favour of certificate of title v.
9369 £. 268. :

K318372: Easement of way over certificate of title
v. 9302 £. 901 in favour of certificate of title v.
9500 £. 903.

2568755: Easement over certificate of titles v.
7617 £. 046 in favour of certificate of title v. 8390
f. 476 (FAC land).

Fresh title searches need to be undertaken to determine
whether any further easements have been registered on
airport titles.

4.2(a) and 4.2(h}: FAC owns the dominant and servient
fenements.

W

Australian Government Solicitor

Page 3

12 March 1997
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DearLﬁg/”ﬂgll’k ;
-
Re: Hume Planning Scheme - AmendmentzNo, .14
Western Avenue, Tullamarine %

[
Thank you for your letter of 4 Decembﬁr 1997.

The proposed new Clause 162 is a considerable T

improvement from APAM’s point of view in relation Lo -

the issues of concern to Metlbourne Alrport. There are a B
number of matters that we believe require further
consideration, but most of thege are a matnter of

detail, and fall within the spirit of the explanations

that yvou have provided for the way in which Clause 162

respondg to our original submissions.
1. Operation of Clause 162.
The zone purpose 1s stated as:
7o identify an area which requires the form of
i future use and developnent to be shown on a

development plan before the use or develonment ¢f
lLand can commence.”

However, that is not what the control does. Clause
162.1.1 merely says a permibt must not be granted
until the ODP has been prepaved to Lhe
satisfaction of the Rogponsible_ aAuthovrity. This
leaves open the question of as-of-right uses and
aexempt developments.

It would be more consistent with the zone purpose,

and also in keep
173 agreement,
follows:
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“A permit must not be granted to use:ror
subdivide land, construct a building or carry out
works, }and no_use or development of land can
commancel until an Overall Development PlLan
showing the overall use and development of all
land affected by this overlayv, has been prepared

to the satisfaction of the regponsible authoxztv."

Attention is drawn to the use of the word o
“overlay” in this clause, which has simply been

repeated from the present wording of Clause
162.1.1.

In fact, as we understand the proposal, the clause
is not identified as an "overlay” by reference to
any plan. To call it an “overlay” without some
definition is only jargon, and may give rise to
confusion -as to how this clause relates to the::
provisionsof the zone. It would be preferable to
substitute;”... affucted by this Clause...”

2. Consistency with Section 173 agreement

In view of the fact that Council intends that the
Section 173 agreement should have effect under the
revised proposal, it is assumed that amendments
will be made to the text of the agreement where
necessary, for instance to clarify how the
“Concept Plan” and “Plan of Development” relate to
" the Overall Development Plan and Site Development
Plan. It would be desirable that Council clarify
its position under the clauses relating to
approval of the “Concept Plan” and “Plan of
Development”, to ensure that it cannot be
challenged or criticised under the agreement when
it consults the third parties listed in Clause
162-2 before making the decisions required of it
under the agreement. At present, the agreement
does not contemplate that the Council will take
anyone else’s views into account.

3. Aircraft noise exposure

In relation to the issue of aircraft nolise
exposure, Council’s views are noted. Tt 1s correct
that no approved overlay control presently affects

the subject land, although part of it is within
the 20 ANEF contour.



However, it is submitted that the amendment of the
Planning Scheme 50 as to facilitate development
that includes a potentially substantial
residential component (the hotel} without any
restriction as to where it would be placed does
give rise to a new issue.

APAM submits that noise-sensitive uses should be
protected from exposure to aircraft noise levels
that would be considered annoying by most people.
Tt is emphasised that what is proposed by APAM is
observance of the standard for acoustic treatment
as set out in AS 2021-1994, not an additional
level of control over use. 5

While “the views of the community” may be
considered under Clause 162-2, the process by
which such views are ascertainedq'and the extent
of the community to which it is proper to refer,
are left uncertain. The extent t® which this
obligation has been fulfilled wiél be arguable in

the case of any and all requestsgfor approval.

TN

While the developer who submitted a plan under
Clause 162.1.1 or 162.1.2 would have a right to
refer the Council‘s decision or failure to decide
within a reasonable time to the Administrative
Appeals Tribunal under Section 149A of the
Planning and Environment Act 1987, APAM would not
be entitled to be a party to the review
proceeding.

Although APAM may be considered part of the
community of Hume, it must be considered doubtful
whether “the Commonwealth of Australia” can be
considered part of the community, if it is the
local community thabt is intended.

It may be that the inclusion of ”“the views of the
community” could give rise to more problems than
it solves.

Consultation

While it may be argued that Council is only
obliged to consult the third parties listed in
Clause 126-2 “where appropriate”, it would be
APAM’ s submission that‘it is always appropriate to
consult it in relation’ to the matters listed under
its name (plus acoustic treatment, as referred to
above) before any Overall Development Plan, Site
Development Plan or amendment is approved.
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It is therefore submitied that the words “where
appropriate” should be omitted from the first
sentence of Clause 126-2, and inserted before the
dot point relating to Solaris Power, where it can
easily be imagined that only one Overall
Development Plan need be relevant to the issue
involving that company. These words would thus
also refer to “community views” if this item is
retained.

Access via bthe easement

The assumpbtion made in Council’s response on this
iggue is that Council, acting solely under the
Local Government Act, which is an Act of the State
Parliament, can have an impact on/ownership and
control of land vested in the Commonwealth
Government, without the consent Qfgthe
Commonwealth. APAM believes thaty as a matter of
ordinary constitutional principles governing
conflict of laws as between Stat@ and Commonwealth
Governments, this agssumption can%ot be safely

made . '

However, if the developer is able to make the
necessary arrangements with the Commonwealth
Government, and obtains access to the easement so
as to enable it to propose construction of an
extension to Western Avenue, APAM considers it
vital that it have an input not only into the
final location, but also the design and
construction of the road.

While yvour letter indicates the intention that
APAM should have input into all three aspects of
the road, Clause 162.2 does not deliver this with
any clarity.

At the Overall Development Plan stage, it is not
necessary for the developer to include anything
more than “location of main road reserves and
general form of roadways”: Clause 162-1.1. Nor is
it necessary for design and construction details
to be included in the Site Development Plan
approval stage: Clause 162-1.2. In relation to
this clause, it is noted that the developer has to
submit a proposed maintenance regime for
landscaping, but not tor roads.

It ig becoming increasingly clear that the
Victoria Street interchange is going to play a
major part in planning for the future road network
serving the airpori.

1,
i
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Not only is input sought into the location, design
and construction of any highway over the Western
Avenue easement, but also APAM is concerned to
secure the ability to reconfigure the road. Clause
162 as drafted does not have any effect as far as
APAM is concerned after the approval of the

Overall Development Plan and Site Development
Plan.

For convenience of reference, APAM's submission on
this point was that:

“The Council and the Mclaughlins agree that
if the future road constructign reguirements
of the airport, including the:planned
vVictoria Road (Street)overpags, reqguire that
the Western Avenue easement goad be
reconfigured, this agreemeng'will form no bar
to the necessary works being carried out,
whether on or outside the e@asement. An
alternative configuration would not diminish
the traffic capacity of Wes%ern Avenue.”

APAM thanks the Council for its assurance that
APAM will bear no cost either for construction or
maintenance of the extension of Western Avenue.

Future rail 1ink

APAM acknowledges that the final route for the
future road and rail links have not been
determined, and that therefore preserving the
options is as much asg can be achieved at
present.However, it is concerned thalt the decision
that the Council may be called upon to make under
Clause 4.15 of the Section 173 agreement - Lo
require the road and rail link to be shown on a
plan {(that will now be called an Overall
Development Plan?) will depend on the Council’s
ability and readiness at the date of the decision
to risk undertaking a substantial liability for
compensation. -
Council’s assurance that mervely giving Council the
discretion to refuse to approve a plan that does
not show the link route is sufficient protection
for the fulbure development of the rail 1link
reassures APAM that the extent of its potential
liability for compensation will not be allowed to
influence Council’s decision.

i
There is, however, a drafting issue that would
benefit from clarification. Variations on the same
form of wording are used in Clause 162.2 and also
in Clauses 162.1.1 and 162.1.2. In Clause 162.2,
the widest veference is made.

Ao
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This refers to “the objectives and development
standards of the Greenvale/Attwood Strategy Plan”.

While there is in the Strategy Plan document a
plan entitled Greenvale/Attwood Strateqy Plan”, it
is only the one plan that has that name. It
appears from your letter that this one plan is not
meant to be the sole reference for *the objectives
and development standards” which are to govern the
important issue of the future rail and road links.

The name of the Strategy Plan referred to should
be shown correctly.

When the developer whose attention has been drawn
to the “the objectives” and the “development
standards” of the Greenvale and Attwood Strategy
Plan looks for them in the document, it appears
that there are no “objectives of the Strategy
Plan” as such. There are some “planning policies”.
There are also “objectives” for each element dealt
with in the individual chapters after Chapter 2.

There are no “development standards” described as
such.

In Clause 162.1.1, the reference is to *“the
obijectives and development standards for flight
path employment areas as set out in the
Greenvale/Attwood Strategy Plan”. Standing alone,
this would appear to be a reference to Clause
9.2.3, although the Objectives for Chapter 9 are
general employment objectives, and Clause 9.2.3
does not have any separate objectives. It does
have development guidelines.

In Clause 162.1.2, the reference is merely to “the
development standards of the Greenvale/Attwood

Strategy Plan”. This 1is not limited to the flight
path employment areas. .

It is submitted that imprecise references that may
give rise to argument over such an important
matter should be clarified. A developer may well

. consider that the only development standards that

Council would be entitled tc take into account in
making its decision to approve a Plan would be the
f1ight path area development guidelines, as they
are the only ones that it can be fairly clearly
said that an Overall DevelopmenL Plan has to
accord with.

It is noted that the VPPs avoid problems of this
nature by simply making a reference to the whole '
document. In the present instance, that would be:"




“The Overall Development Plan must be in
accordance with the Greenvale and Attwood
Strategy Plan - Towards 2011 {(June 1993) and
must show ”

7. Conclusion

We have gone into the draft clause in considerable
detail, in the hope that by setting up the
framework for the decisions on the Overall
Development: Plan and Site Development Plan so as
to deal with all our concerns, it will become
unnecessary for any further input to be sought

into the decisions on individual a?poct of the
development al the permilt stage.

g

abPaM thanks vou for this opporturrity. We look
forward to recelving your advice/sin due course as

to the proponent’s attitude to the suggested
solutions.

Yours faithfully,

Trevor Hosken

Airport Planner
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AGREEMENT

THIS AGREEMENT is made the day of 1908

BETWEEN

HUME CITY (,(NJN( ‘UL of 1079 Pascoe th, Y‘(oad Brundmradnw‘

Victonn
C (‘mmcnl")
- l.i I ” ! -

KEYTTY THOMAS McLAUGHLIN anad
NORMA ADA Mel AVIdsw YN ~‘

of L_/_/Victoria g

(“the Ovmners”)

—and~.

AUSTRALYA PACIRIC A\BRPDRTS (MLI‘JMOURNIE-) PYY LTE
of Level 2, lnternation! Terminal, Melboumme Afrport, Victorin

("APAM™Y)

INTRODUCKION

A

e S
VR

Council is the Responsible Amhori[y purmmnl 10 the Planmnp, s

Environment Act 1987 for the Hume' Planping Scheme (“she Planning

Scheme”).  Council is also the Planning Authority pursunnt 1o the Act for

o Amuxdmml 1.14 1o the Planning Scheme (“Ameudrm nt 147y,

~The Owners are the mmstcmd proprictors 02 e land described in Schedule |
' ‘to this Apgreement (“the subject land™).

ATAM is the operator of Mclboune Airport, being, an “sirportlessec
company” under the Airports ‘Act” 1996° (Cwih) in. relation to Mclboume
Airport, ownaership of which is vested in the Commonwealth of Anstralin,

The Owners as registened proprictors of the subject land are entitled 1o the
benefit of the Eascmoneof Cagriageway created by lustrumncnt No, 0991658 as
dcqcnbod m Schiedule 2 10 1his Agwc-ment {(*the um.xnout") over part-of the

Cositeof Mclbonmn Aupor(
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Council proposes by Amendment L.14 to aménd e Planming Scheie at the

request of the Owners to that the subject land is rezoned from “Extractive

Industdal™ 1o “ludusmial 3" in conjunction with insestion inro the Fluining

Scheme of a new Clause 162 sening out certain conditions for the use umi
development of the subjoct land. .

By an agreement dated 7 July 1997 made nnder Section !73 of‘ th- P)anmng

aad Environment Act 1987 (“ibe prior agreement”) the Cnuncd and the .

Owners have agreed that i the circumsiances described in that agx'm:xntnt, thc
Ownu\.\, wm consimct ccrimn roadworks in ahe casement,

ST R e
,S,_PAM fequires aor asswanco’ front A other pmtiw thiat: the fbame road .

natTwork. umdq of Melhoume Aliportswill mot bepoejudiced by the roudwvt’ks

constructed jn the casement pursnant to Ame wWment 114 und the pnor
agreement C

APAM has !odg':d a subraission abjecting to Amm‘dm’em L14.

Lx«_ patigs }  Bave ..g;v{'et, 0 n:tso!v" '.1y~1x d:ffu**nccs -

TN CONSIDERATTION of the novual agr::cmcnl:: set out helaw, vnd of the purtics”

desiia 10 gvoid the expense and delays of a contested hearing by a Panch wuder Parg 3
of the Plaraing aod Bnviroament Act 1987 -

IT IS AGREED between the pﬁiﬁcs sy yfuuo‘ws:

The Owuers agx‘ex, that in the event thut A‘PAM sotfics te C‘mmcu that e
furure mad network needs of Muboume Auport, includiag the proposad
Victora Steet interchange, require that the configurntion of pare of ﬂw xoad

wnhm the casement bechanped, the ()wnu‘q will Xxﬂt -

1) objeerio; or

(1) seckto delay orhindar:

exccution of the uecessary roadworks, whether within or {subject 1o

acquisition of any nccesyary land by wiy appmprmtc persom or: voad

construction  authosity) outside - gic (,mcmcm SO my uound nlau,d. to

APAM’s consent to Amendment I M
APAWM snd tho Council agree ilml as far d$ it lies within theic power to arrange
it, any cliangé 10 the ronnyumtion of the road constructed in easemsnt for the

purpoee of the future wad neIwork nmdq m Mtlbounu' Aupon wxll uot
d!vnmmh 1ts peaffic (.upuml‘_\/. o

(@ ADPAM wall !‘cs: no coqt cithar R)r oor\sxmcuon oc mmmunmm of tho

road praposed to be (‘omuuotud int tha sasaiticnit pursuant to the prior
nrrt:a'mcru :

D ATAWNTHW ORI T T3 0L
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(L) Cbunveq 10 (he'cmlﬁgur.umn of the 1oad within the ‘cascmient ﬂnd
conarmuetion of  the proposed mlt,rch;mgc referred o ka pe lmgxaph 1

shall notaltcr habitity for 38 maintevunce; whiclyshall continue with
respecrto tht rond as recgnfigured;

Effect of Aprecmient

4,00 4a) ‘The prrties intend that the buwden of the covegants and obligations on
the part of the Owners shall be borne by their transferees or other
suceesnors in Wt 1o any pat of the subject Tand as fur as possible. To

. that enel, the Qwners will bring this agreenieat o the attention of all
Coprospective puxchuscrs mox’lgagccs lmnsi'&recs lessees and assipos:

M) f If the Owners xell orageee W scll the snhjcct Lmd orany part.ofit, &hcyz
shall” inclode - in-the conduions. of sale: a. condiion roquiring die

—purctiaser: 1o enter o an agreement with APAM and the Council to
T same effect as paragraphs 1 10 3 of this agrecment, Upz)u .
production of un agreemceat catered into by a purchaser in nccordance

. ' wiili il preugoaph, AUAM will rclease the Ovwmers fom their
N ¢ovenaity and obligutions unduﬂus agmemrm ' :

Wnﬁhdrnwﬂ Mf Uhjwumw

5. Wzthm five business days of u,ccxpl of a fully exeenied copy of Lms gremeat,
APAM will advise the Council in wanug that it has po objection to the
adoption and approval of Amendiment 1,14 with changes to the proposed W@t
of the amendment 3o that Clause 162 appears in the éorm set oul i Séhiedule 3
10 this agrecment,

EXECUTED by she partics on ~the dmtc set ont at, tlxc conmencement of this
Am‘ccmcm

THE COMMON SEAL of RUME,

CATY COUNCIL wag hercto '
affixad in the pmsencs ofi-

PR .. , . Councillor .

Chief Luocntive Officer

SIGNED SEALED AND BELIVERED
by the sald KERTH YROMAS MTCY( Al)ﬂﬂu,.
inthe prosence of:

SIGNED QJFAILEH}? ANY) DEL IVK RED
bry the said NORIMA ADA W\CILAU‘LULKN m,
the presence oft

SIA DA TAVWTHNWOR TR DA DOC
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Subject Laud:
Streetaddiess: Lot 1, Western Avenue, Tollamaring
Title detals:

Lot 1on LP 91468, being the Tand desonibed i Certificaic of Tide
Volume 8875 folio 055 Parish of Tullamerine County of Bourke

SCHEDULE 2

Land Afacted by Crention of Ensement

s

(Westarn Arvenne Kirtewsion)

The following ftles forming peot of the site of Melbowne Almpot ava affected by nny
casement of carringeway in favour of land that un 4 March 1971 formed pact of
Certificate of Title Volwme 7736 Folia 181 then owned by Wilhclmena Smith
{including Lot 1 on LP 91468).  The essemont was created Ly Instrument No

‘DOFI6SB, and is laowit 48 the “Wesein Avente Extension™.

 Cecedficute of Tiile

i V"!““"C’ | ] Falia
5869, 263
8869 = 264

e D00 277 e
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SIGNED SEALED AWND DELIVERED
an behald ol Auatvidia Prcific

Aoty (Melbourney Py Lid

by its authodscd delepare

TERENCE DAVID MONGAN

1y ibic presdnce ofi-

CHADA TAMINWORDA LI 5 DOG






