
 

 

Submission to the Senate Legal and Constitutional Affairs Legislation Committee Inquiry 

into the Migration Amendment (Strengthening the Character Test) Bill 2021. 

 
A.  Introduction  

 

1. Refugee Legal (formerly the Refugee and Immigration Legal Centre) is a specialist community 

legal centre providing free legal assistance to asylum-seekers and disadvantaged migrants in 

Australia.1 Since its inception over 33 years ago, Refugee Legal and its predecessors have 

assisted many thousands of asylum seekers and migrants in the community and in detention. 

Refugee Legal is the largest provider of free legal assistance to such people in Australia. 

 

2. Refugee Legal specialises in all aspects of refugee and immigration law, policy and 

practice. We also play an active role in professional training, community education and policy 

development. We are a longstanding member of the peak Department of Home 

Affairs/Immigration and Border Protection-NGO Dialogue and other consultative fora. 

Refugee Legal has substantial casework experience and is a regular contributor to the public 

policy discourse on refugee and general migration matters.  

 

3. Refugee Legal has extensive experience in the provision of pro-bono legal assistance to persons 

subjected to visa cancellations on character grounds. 

 

4. We thank the committee for the opportunity to make these submissions to you in relation to the 

Migration Amendment (Strengthening the Character Test) Bill 2021 (‘2021 Bill’).   

 

5. Our principal submission is that the 2021 Bill should be rejected in its entirety, substantially 

for the same reasons advanced to separate inquires in relation to the Migration Amendment 

(Strengthening the Character Test) Bills 2018 and 2019 (‘2018 Bill’ and ‘2019 Bill’ 

respectively).  The 2021 Bill is in identical form to the earlier 2018 and 2019 Bills save for one 

change.  That change seeks to address only one of the defects in the earlier incarnations of the 

Bill, and does so deficiently.  It does not address the other profound problems with the Bill. 

 

6. We attach our earlier submissions as follows, and continue to rely on them: 

 

i. Our Submission to the Senate Legal and Constitutional Affairs Legislation Committee 

Inquiry into the Migration Amendment (Strengthening the Character Test) Bill 2019, 

dated 7 August 2019 (‘2019 Submissions’- 4pp), which in turn attached:  

ii. Our Submission to the Senate Legal and Constitutional Affairs Legislation Committee 

Inquiry into the Migration Amendment (Strengthening the Character Test) Bill 2018, 

dated 5 December 2018 (‘2018 Submissions’- a further 7 pp); and 

iii. Our Submission to the Joint Standing Committee on Migration’s Inquiry into Visa 

Cancellations made on Criminal Grounds (13 pp). 

 

                                                
1 Refugee Legal (Refugee and Immigration Legal Centre) is the amalgam of the Victorian office of the Refugee Advice and Casework Service (RACS) and the Victorian 

Immigration Advice and Rights Centre (VIARC) which merged on 1 July 1998  Refugee Legal brings with it the combined experience of both organisations  RACS was 

established in 1988 and VIARC commenced operations in 1989  
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7. Our most detailed analysis relating to the proposed amendments is contained in the 2018 

submissions, with additional comments in our brief 2019 submissions.  We refer to and rely on 

all of these  submissions in our response to the 2021 Bill. 

 

8. In this regard, we set out below a short summary of non-exhaustive issues we have identified 

in the proposed Bill, with a guide to where earlier discussion can be found in our attached 2018 

and 2019 submissions.  Additionally, we make some brief submissions in this covering letter 

in relation to the change between the 2018 and 2021 Bills, and reiterate the way in which the 

proposed Bill would further harm victims of domestic violence, while purporting to protect 

them.   

 

Summary of the major issues with the 2018 and 2019 Bills 

 

9. For reasons outlined in our previous submissions to this Committee, and echoed by other 

submissions to this Committee’s previous inquiries into the 2018 and 2019 Bills  the 2021 Bill 

contains  major shortcomings with profound consequences to affected people, including the 

following:  

 

i. There is no compelling need for the amendments-our 2018 submissions [13]-[15].  

There is already substantial power in s 501 of the Act to refuse or cancel a visa on 

character grounds, including criminal conduct or conviction for an offence of violence 

or a sexual offence.  In the most serious instances, where the person has been 

imprisoned for 12 months or more, or the person has been convicted of a sexually based 

offence involving a child and been imprisoned as a consequence, the Minister or 

delegate must cancel the relevant visa- he or she has no discretion. 2  In the case of other 

offences, the Minister or delegate must usually3 consider whether the criminal conduct 

is such as to cause the person to fail the character test. Following this, a decision maker 

may exercise their residual discretion to cancel or not cancel the visa.  This two-stage 

approach is appropriate given the wide range of circumstances that can constitute the 

same offence, and the profound consequences of visa refusal or cancellation on 

individuals, families including children and communities.  

 

ii. Any perceived administrative advantage to be gained by the amendments is illusory, 

and will likely cause severe hardship.  According to the Second Reading Speech for 

the 2019 Bill,4 the intent of the Bill was to provide a ‘clear and objective ground’ on 

the basis of which the Minister and delegates could consider exercising the discretion 

to refuse or cancel a visa in the case of a broader category of offences. Thus, the 

perceived advantage could seem to be reduction in the amount of consideration the 

Minister and delegates would need to give to certain criminal convictions, because the 

mere fact of conviction of a designated offence would be sufficient to fail the character 

test.  This purported gain in administrative convenience is illusory, given the necessity 

now recognised to exclude certain minor offences introduces further complication, as 

we explain below.  More importantly, it would also remove the opportunity to take into 

account the actual circumstances of the offence in determining whether or not a person 

fails to meet the requirements of the character test, and subject people to visa 

                                                
2 S501 (3A), (6) and (7) 
3 There are a limited number of other specific offences which will cause automatic failure of the character test- see for example s 
501(6)(ba) and (f)- which concern serious international offences. 
4 There is no Second Reading Speech for the 2021 Bill, only an Explanatory Memorandum. 
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cancellations and refusal processes which often have devastating consequences on 

people’s lives.  

 

iii. The serious incursions on basic rights the amendments would cause takes many forms.  

First, they constitute a further and concerning expansion of the power of the Executive, 

and a usurpation of judicial discretion by seeking to use the maximum sentence as the 

criterion for application, instead of the actual sentence imposed - our 2018 submissions 

[16]-[19], and [38]-[39].  The Parliamentary Digest commentary on the 2019 Bill 

includes a helpful summary of the substantial opposition to this aspect of the 2018 Bill.5 

 

iv. Next, the categories of offences caught by the proposed amendments are too broad, and 

so on many occasions the consequence of their application, which is a person 

automatically being deemed a person of bad character, will be disproportionate to the 

actual conduct involved - our 2018 submissions [20]-[23]. 

 

v. The proposed amendments would have particularly severe consequences for vulnerable 

people, including victims of domestic violence, children and refugees - our 2018 

submissions [24]-[30] and 2019 submissions [8]-[20].  Minors convicted of a 

designated offence would automatically fail the character test, and therefore be at 

heightened risk of being subject to serious psychological harm as a result of indefinite 

detention.  Children of a parent who fails the character test by reason of conviction for 

a designated offence could be left parentless.  Domestic violence victims would be 

discouraged from reporting to police, for fear of the immigration consequences.  

 

vi. The inclusion of convictions in foreign courts is of great concern and in many cases 

would depart from fundamental principles of international protection, particularly 

given the possibility of politically motivated convictions of persons seeking asylum or 

conviction in a foreign judicial system that does not conform to procedural fairness, or 

indeed in some instances the person is convicted by his persecutors – see our 2018 

submissions [31]-[37]. 

 

vii. The inclusion of accessorial offences is also concerning given the inconsistency with 

which they are applied – see our 2018 submissions [40]-[42]. 

 

viii. The proposed amendments have the potential to increase the burden on the criminal 

justice system by substantially reducing pleas of guilty – see our 2018 submissions 

[43]. 

 

ix. In short, the 2018 and 2019 Bills purported to address a deficiency in the law that in 

reality did not exist.  Yet in so doing, they would operate to cause significant harm to 

vulnerable people without substantial gain in administrative efficiency.  

 

The 2021 Bill  

 

10. The only issue with the earlier Bills that is addressed in the 2021 Bill is, in part, the issue 

identified at 9(iv) above.  This is because the only change is to address the very wide scope of 

                                                
5 Note 1 above, under the heading ‘Available versus actual sentence’. 
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assault in the list of designated offences, by excluding assaults (if they occur outside of a family 

violence context) that do not cause bodily or mental harm,6 and associated accessorial offences.   

 

11. While this may be a recognition that the list of designated offences was too wide, the proposed 

change has, in effect,  introduced further complication due to the uncertainty of what constitutes 

bodily or mental harm.  It also adopts a definition of family violence that is very broad.  Thus, 

it is a further example of a purported attempt to ease a perceived administrative burden actually 

creating more work, and potential hardship, rather than less.   We expand on this submission 

below. 

 

Exclusion of certain offences  

 

12. The Explanatory Memorandum to the 2021 Bill states in relation to this exclusion: 

 

‘The purpose of new subsection 501(7AC) is to ensure that low-level assaults, including 

threats, that neither cause, nor contribute, to a person’s bodily harm or harm to a 

person’s mental health, and do not involve family violence, will not fall within the scope 

of a designated offence. This means that a person convicted of such an assault will not 

fail the character test as a result of that conviction, as they will not have been convicted 

of a designated offence. However, a conviction for common assault, where the act 

constituting the offence involves family violence, will be a designated offence, 

irrespective of whether the assault causes bodily harm or harm to a person’s mental 

health. This aligns with the Government’s position on combatting family violence.’7 

 

13. While we agree with the aim of this change from the 2019 Bill is, in practice it will introduce 

further difficultly for administrators, visa holders and reviewers, and is not guaranteed  to 

remove the potential for hardship and arbitrary application, and the often devastating 

consequences to people who are affected.   

 

14. First, the Minister or a delegate will need to examine the circumstances of the offence to see if 

the exclusion applies, thus defeating the aim of eliminating that step.  In this regard, we note 

that there is no definition in the Bill, or in the Commonwealth Criminal Code to which it refers, 

of ‘bodily harm’.  Confusingly, there is a definition of ‘harm’ in the Criminal Code, but that 

refers to ‘physical harm’.  Is that different to ‘bodily harm’?  There is a definition of ‘harm to 

a person’s mental health’ in the Criminal Code, which the Bill adopts by incorporation.  The 

definition provides some guidance in that it excludes ‘mere ordinary emotional reactions such 

as those of only distress, grief, fear or anger’ and expressly includes ‘significant psychological 

harm’, but it is otherwise an inclusive, not exhaustive definition.  

 

15. As a matter of criminal law, the creation of fear in the victim is sufficient to constitute an 

assault. The amendment requires harm to mental health constitute more than ‘mere ordinary 

emotional reaction’ so as to prevent the exclusion applying. There is substantial ambiguity as 

to when fear reaches the requisite threshold greater than a mere emotional reaction.  Further, 

the harm that causes the exclusion not to apply need only be temporary, adding to the conceptual 

and practical difficulties of applying the exclusion.  

 

                                                
6 Proposed ss 501(7AC) 
7 https://www.aph.gov.au/Parliamentary Business/Bills LEGislation/Bills Search Results/Result?bId=r6816 
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16. These are not meretechnical trivialities. What they show is the real difficulty of seeking to 

capture appropriate offences, but excluding inappropriate ones, when the very same offence 

can be constituted by such a wide range of circumstances, some of which could never be 

reasonably considered as demonstrating such poor character as to justify consideration of 

cancellation of a visa. The above observations demonstrate the creation of an wholly 

undesirable situation where administrative decision makers are tasked with functions usually 

discharged by judicial officers. 

 

17. A further example, in relation to a category of proposed designated offences that is not subject 

to any exception, illustrates this.  Proposed subsection 7AA(a)(iii) provides that ‘breaching an 

order made by a court or tribunal for the personal protection of another person’ is a designated 

offence.  Note that this category does not require that the breach involved violence.  Nor is it 

limited to orders arising from domestic violence – it could be simply making a telephone call, 

or indeed receiving one.  In Victoria, personal protection other than in a domestic context is 

afforded by the Personal Safety Intervention Orders Act 2010.  Under that Act, the maximum 

penalty for contravention of a personal safety intervention order is two years imprisonment.8  

Thus a conviction for such an offence would automatically cause a visa holder to fail the 

character test under the proposed Bill.  Yet a contravention could range from a violent 

confrontation, to minor conduct, such as addressing, in a non-threatening manner, a neighbour 

with whom one is in dispute and who has obtained a non-contact order. 

 

18. Similarly, there is a huge range of potential offences of ‘non-consensual conduct of a sexual 

nature’ that would all be caught under the one catch-all proposed subsection 7AA(a) (ii).  Again, 

this category does not require any violence, or threat of violence, as an element. Should a minor 

who shares on one occasion an intimate image of his or her former consensual partner without 

that partner’s consent be treated the same as an adult abuser of children? Plainly no, yet the 

conviction of either person would have the same consequence of the person automatically 

failing the character test. 

 

Family violence offences 

 

 

19. As set out in our 2018 and 2019 submissions, making a conviction for family violence an 

automatic trigger for cancellation consideration ignores the devastating impact visa cancellation 

can have on the dependent victims of a perpetrator, and the implications for reporting if those 

victims become aware that they may lose their source of financial support or migration 

justification for living in Australia.  It removes agency from the victims of that violence, to 

express their own views as to the character of the perpetrator.     

 

20. The attempt to carve out family violence from the exclusion also introduces further 

interpretative complexity.  The definition of family violence in the Bill adopts the definition 

from the Family Law Act 1975 (Cth), which applies in a very different context.  The definition 

of ‘family violence’ in s 4AB(1)  f that Act is ‘violent, threatening or other behaviour by a 

person that coerces or controls a member of the person’s family, or causes the family member 

to be fearful’.  In the family law context, the behaviour does not need to be violence, or the 

threat of violence, directed towards a person.  Examples in s 4AB(2) of the Family Law Act of 

behaviour that ‘may’ constitute family violence include non-physical behaviour such as 

                                                
8 Personal Safety Intervention Orders Act 2010 (Vic), s 100. 
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‘intentionally damaging or destroying property’ (s 4AB(2)(e)); ‘unreasonably denying the 

family member the financial autonomy that he or she would otherwise have had’ (s 4AB (2)(g)); 

and ‘preventing the family member from making or keeping connections with his or her family, 

friends or culture’ (s 4AB (2)(i)).   

 

21. It follows that it introduces confusion to apply the family law definition to the migration 

context, where under the proposed Bill, the behaviour would need to contain ‘violence, or the 

threat of violence, against a person’ for conviction for that behaviour to constitute a designated 

offence (proposed ss 7AA(a)(i)).  This would make the task of interpretation of this part of the 

proposed Bill for administrators, visa holders and reviewers very difficult.  

 

Conclusion 

 

22. We urge the Committee to oppose the passage of this Bill.  We would welcome an opportunity 

to provide further oral submissions at a hearing. 

 

 

 

 

 

Refugee Legal: 

Defending the rights of refugees 

 

17 December 2021 
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