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The Australian Chamber of Fruit and Vegetable Industries Limited (The Australian Chamber) is the national 

organisation representing each of the six Market Chambers, which themselves are organisations which represent the 

fruit and vegetable wholesalers located in each of Australia’s six central Markets (Brisbane, Sydney, Melbourne, 

Adelaide, Perth and Newcastle).  

In total, the organisation represents in excess of 430 Market wholesaling businesses.  Market wholesalers are involved 

in the sale of some 50-60% of the fresh produce sold across Australia in servicing the requirements of fruit and 

vegetable retailers, secondary wholesalers/provedores, foodservice industry businesses, processors, exporters and 

the public. Over 15,000 grower s supply to businesses within the Central Market system. The total turnover of 

businesses in the Central Markets exceeds some $7 billion annually. 

This submission is in response to the invitation from the Senate Economics Legislation Committee. 

The Australian Chamber made a number of submissions to the Australian Government over the course of 2014 

including 

 Agricultural Competitiveness Green Paper (attachment A) 

 Harper Review (Competition Policy) (attachment B) 

 Small Business and Family Enterprise Ombudsman (attachment C) 

 Red tape reduction(attachment D – includes the Food and Grocery Code submission) 

These submissions address the impact of the Horticulture Code of Conduct (a mandatory code) on the wholesaling 

sector of the horticulture industry and the growers who use the Central Markets to sell their produce. There are 

significant inequities between the way business has been mandated across the wholesaling sector and the way that 

the major retail chains (supermarkets) have drafted and negotiated a voluntary code for all retailers. 

Horticulture Code of Conduct vs Food and Grocery Code introduction/consultation 

The Mandatory Horticulture Code of Conduct was introduced without a proper prior assessment of whether it was 

justified, or its impact on the industry. The instruction issued by the Federal Government at the time was for a 

Mandatory Code to be implemented, and not determine whether it was justified, or whether other alternatives 

existed. There was a lack of consultation regarding the introduction of the Code and The Australian Chamber, as the 

peak industry body representing the Market wholesalers had 

 no opportunity to propose a voluntary code (as is currently the situation with the major retail chains); and 

 no final say as to whether the code was workable or acceptable to those who were to be regulated by it. 
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The current approach by the Federal Government in relation to the Food and Grocery Code exists in stark contrast to 

the process used for the Horticulture Code, and appears to be a soft and almost hands off approach. 

The Food and Grocery Code Consultation Paper itself highlighted that “rather than outright prohibition, supermarkets 

will be permitted to take certain actions that would otherwise be prohibited, provided that they meet certain 

requirements”. 

It goes on to state that “possible alternatives for achieving commercial flexibility may involve a no disadvantage test”. 

It is a shame that when the Federal Government drafted the Mandatory Horticulture Code of Conduct that they didn’t 

go to such lengths to advocate flexible commercial relationships for those bound by the Horticulture Code of Conduct. 

In fact, in relation to the Mandatory Horticulture Code of Conduct, no such effort was made. 

New definition of Wholesaler 

The inclusion of the new definition of wholesaler may well apply to some fruit and vegetable wholesalers as the 

relationship with a supplier may be outside the jurisdiction of the Horticulture Code of Conduct. There has been no 

consultation with regards to this Grocery Code and its application to fresh fruit and vegetable wholesalers.  This part 

of the industry already has the burden of the heavy compliance cost of the Horticulture Code of Conduct. Another 

mandatory code is strongly opposed while an opt-in may appear palatable – if a wholesaler does not opt-in then this 

may be publically unacceptable/detrimental. 

Compliance burden 

In the Regulatory Impact Statement (RIS) “Improving commercial relationships in the food and grocery sector” 

November 2014, it is stated that “The Government has stated that it must be satisfied that the Grocery Code will 

contribute towards achieving fair and efficient commercial dealing in the grocery sector, while not imposing an 

excessive regulatory burden.”  

Fair and efficient commercial dealing: 

The Market wholesaling businesses represented by The Australian Chamber have been sidelined in the attempt to 

establish a level playing field for all businesses in the industry, and the adoption of a consistent and commercial 

approach to any form of regulatory/voluntary industry Code based protection of Growers with respect to the sale of 

their fresh/farm produce. The wholesaling sector has not been successful in engaging meaningfully with Government 

as it does not have the political force of some other parts of the industry.   

Despite this, the Government and the leadership of grower representative organisations have made no effort to 

Competition and Consumer Act 2010—Competition and Consumer (Industry Codes—Food and Grocery) Regulation 2015
Submission 6



The Australian Chamber of Fruit and Vegetable Industries Limited is the national industry body 

representing wholesalers and supporting businesses in Australia’s six central fruit and vegetable 

Markets. Collectively our members employ in excess of eight thousand people and have a combined 

turnover of some $7 billion at wholesale prices 

The Australian Chamber of Fruit & Vegetable Industries Ltd 
ABN 67 065 246 808 
Level 2, Fresh Centre 
385 Sherwood Road 

Rocklea QLD 4106 Australia 
Ph: +61 7 3915 4222 Fax: +61 7 3915 4221 

Submission  
Inquiry into the Competition and Consumer (Industry Codes—Food and Grocery) Regulation 2015 

 
 

 
Page | 3 

implement amendments to the Code to facilitate more flexible commercial arrangements, despite ongoing requests 

form the Market wholesaling sector. 

Accordingly, what we could see therefore is one half of the industry, being supermarkets buying directly off Growers, 

doing so under the provisions of a voluntary Code with flexibility which is enshrined in the Code and with exclusions 

from certain actions “which would otherwise be prohibited”. This will occur while the other half of the industry, and 

in particular Market wholesalers and the independent retailers who rely on Central Markets, labouring under a 

Mandatory Code, the threat of ACCC intervention, a total lack of flexibility and an effective prohibition on operating 

in any manner which introduces the required flexibilities to remain competitive. 

Even though The Australian Chamber has called for the repeal of the Horticulture Code of Conduct for a more workable 

alternative, this RIS states that “the proposed Grocery Code does not apply to the extent it conflicts with the 

Horticulture Code of Conduct (that is, the Horticulture Code of Conduct would prevail)” and that “The rationale 

underlying this position is that the Code aims to regulate commercial relationships that are not covered by other 

codes”.  It is clear that the Australian Government has no appetite to address the inequities that exist!   

Cost of excessive regulatory burden: 

In addition, in maintaining a Mandatory Horticulture Code of Conduct which lacks commercial feasibility, it is creating 

a further cost burden for growers who support the Central Market system, and a bias in favour of both imported 

product, and growers selling direct to supermarkets. 

In the mandatory Horticulture Code of Conduct Regulatory Impact Statement in 2007, it was stated that the Code 

would “cost industry a total of $7.6 million over four years ($1.9 million per annum).  This equates to an estimated 

average annual cost of $2,306 for wholesalers and $171 for growers.  The average annual operating profit before tax 

of fruit and vegetable wholesalers is $165,000 and $17,000 for fruit and vegetable growers.”  In the Red Tape 

Reduction Submission (attachment D), an estimated cost of administration for a medium sized wholesaler including 

legal costs was $510,000 since inception of the Horticulture Code of Conduct in 2007 (page 40). This is significant cost 

for a single wholesaler (there are over 900 in Australia). In 2007 terms, the average yearly cost of compliance to 

wholesalers was estimated as 1.4% of operating profit before tax. Clearly for the wholesaler identified here the 

compliance cost far exceeds the $2,306 per year estimated and the estimated 1.4% of operating profit before tax. 

Further, if a wholesaler where to opt-in to the voluntary Food and Grocery Code, they would have the burden of 

compliance cost from two codes.   

In the Regulatory Impact Statement (RIS) “Improving commercial relationships in the food and grocery sector” 
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November 2014, it is estimated that the cost to each of the three major supermarkets to set-up the cost is $61,384.67 

each with an ongoing cost of $1,444 per year (page 40). Again even if the 2007 compliance cost to wholesalers was 

not indexed, the Government’s approach to this issue looks very inequitable. Their support for a voluntary code based 

predominately on a document drafted by those parties it is to regulate, may ensure the Code is workable with lower 

compliance costs, but it stands in stark contrast to their approach when introducing the Mandatory Horticulture Code 

of Conduct. Furthermore, their ongoing reluctance to address the shortcomings of the Mandatory Horticulture Code 

of Conduct, shows a double standard which is entirely unjust and in appropriate. 

So a situation exists whereby those growers who supply to independent retailers through a Central Market are having 

to work through a supply chain which is burdened by significantly higher compliance costs than those who supply 

directly to a supermarket who opts-in to this voluntary code. 

The approach which exists therefore is one sided, it is making the Central Market system less competitive, and is 

imposing an uneven playing field on those growers who supply and those retailers who purchase from a Central 

Market wholesaler. 

Imported produce 

It also needs to be noted that the Mandatory Horticulture Code of Conduct does not apply to imported produce, so in 

this regard Australian fruit and vegetable growers who supply a Central Market wholesaler are further burdened by a 

regulatory system and compliance costs, which do not apply to produce being imported. Accordingly, the Horticulture 

Code of Conduct has an in built bias against Australian growers and from a compliance perspective, contributes 

further to adding cost and reducing the ability of Australian growers to complete with imported product. 

There would therefore, appear to be a strong argument that the Government should apply a fair and consistent 

approach to regulating how business is done. 

Dispute resolution 

In relation to disputes, Central Market wholesalers are not making News headlines even though they have an 

unworkable and unequitable mandatory Code of Conduct, whereas those who are in the headlines will be granted a 

voluntary Code drafted by themselves. The dispute resolution mechanism established under the Horticulture Code of 

Conduct can provide for the investigation of grower complaints. Taking into account the size of the wholesaling sector 

of the fresh fruit and vegetable industry which trades with in excess of four million tonnes of fresh produce worth 

about $7 million annually supplied by more than 15,000 growers, the Horticulture Mediation Advisor (HMA) has only 

dealt with an average of some two complaints per year since the Code was introduced in 2007. According to the 
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ACCC, only 9 enforceable undertakings have been issued since introduction.  Moreover, the HMA has consistently 

reported they have not identified any systemic problems faced by the horticulture industry that conflict with the 

operation of the Horticulture Code of Conduct. By any standard these, disputes/complaints are very low, even though 

the Horticulture Code of Conduct is unworkable. 

Benefits of dealing with a Central Market 

Finally, it is important to consider the benefits which growers have in dealing with the Central Markets: 

• Most competitive environment in Australia with more than 400 independent wholesalers in six Central Markets 

actively competing for the growers’ produce. 

• The grower has freedom of choice about how many wholesalers they wish to deal with and in what Markets.  

• The ability to clear large volumes of produce every day. 

• Able to take all the growers’ marketable crop, not just certain sizes and grades. 

• Long term relationships between growers and wholesalers that often cover several generations. 

• Providing daily intelligence on the marketing of the growers’ produce. 

• Actively seeking outlets for growers’ produce. 

• Wholesalers support their growers in difficult times. 

• The Central Markets is the ONLY true barometer of price for growers. 

• Some Central Markets (e.g. Sydney and Melbourne) have large active Growers’ Markets where growers are 

able to bring and sell their own produce each day. 

• The survival of most Australian growers and the survival of independent greengrocers is dependent on the 

survival of the Central Markets. 

• The Agricultural Competitiveness Green Paper (Page 27) recognises that growers who have alternative 

marketing options get better prices and better terms when dealing with (MSCs). 

These benefits will be eroded over time as the uneven playing field continues with the supermarket (retailer) sector 

applying an opt-in voluntary code and the fresh fruit and vegetable wholesaling sector being regulated by an 

unworkable, mandatory code with unequitable compliance costs.  The growers supplying the Central Markets are 

disadvantaged and the consumers of those supplied through the Central Markets are also disadvantaged. Ultimately 

all parts of this supply chain are disadvantaged compared to the supermarket sector supply chain. 
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The Australian Chambers position 

The Australian Chamber is again asking that the Government is clear in their objectives and fair in the application of 

policies with respect to the introduction and use of industry codes of conduct so as to ensure that they do not 

introduce inequities which are clearly anticompetitive in their application (as is precisely the case with the Horticulture 

Code, and is proposed with the current approach to the Food and Grocery Code). 
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SUBMISSION 
AGRICULTURAL COMPETITIVENESS GREEN PAPER 

 

The Australian Chamber of Fruit and Vegetable Industries Limited (The Australian Chamber) is the national organisation 

representing each of the six Market Chambers, which themselves are organisations which represent the fruit and 

vegetable wholesalers located in each of Australia’s six central Markets (Brisbane, Sydney, Melbourne, Adelaide, Perth 

and Newcastle).  

In total, the organisation represents in excess of 430 Market wholesaling businesses.  Market wholesalers are involved 

in the sale of some 50-60% of the fresh produce sold across Australia in servicing the requirements of fruit and vegetable 

retailers, secondary wholesalers/provedores, foodservice industry businesses, processors, exporters and the public.  

Over 15,000 growers supply to businesses within the Central Market system. The total turnover of businesses in the 

Central Markets exceeds some $7 billion annually. 

In making this submission, we will be responding with a focus on industry codes specifically that the mandatory 

Horticulture Code of Conduct. 

Fair return on investment to growers 

The Green Paper has been organised under categories – one being “Competition and Regulation” —giving farmers the 

best chance to earn a fair return on investment by ensuring fairness and transparency in the supply chain; and making 

sure that unnecessary red and green tape is removed and that necessary regulation creates the least possible costs for 

business and individuals. The Horticulture Code of Conduct is mentioned under “Competition and Regulation” - stating 

that the Horticulture Code is a formal mechanism ‘for’ farmers that manages some supply chain dynamics.  

The Australian Bureau of Agricultural and Resource Economics and Sciences (ABARES) released a “Review of Selected 

Regulatory Burdens on Agriculture and Forestry Businesses” in November 2013. 1 It assessed the effectiveness and 

efficiency of the Horticulture Code of Conduct along with about 19 other areas of regulation in the agricultural and 

forestry industries. 

The findings from this study suggested that potential future action by the Australian Government to improve regulatory 

arrangements typically fell within three broad categories: 

• further action could potentially reduce unnecessary regulatory burdens 

• further action could complement state and territory government efforts to reduce unnecessary regulatory 

burdens  

• no further action required at this stage (beyond ongoing commitments). 

                                                 
1 Gibbs, C, Harris-Adams, K & Davidson, A 2013, Review of Selected Regulatory Burdens on 

Agriculture and Forestry Businesses, Australian Bureau of Agricultural and Resource Economics and 

Sciences report to client prepared for the Department of Agriculture, Canberra, November. 
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The review continued that under the “No further action required at this stage” [Finding 1] Horticulture Code of Conduct 

omissions, stated “no unnecessary regulatory burden exists”1(6)  This finding is cited in the recent Agricultural 

Competitiveness Issues Paper2(3). 

The validity of this proposition has not been scrutinised by and is clearly relied on in this Green Paper. To rely on this 

ABARES finding as it relates to the Horticulture Code of Conduct is out of touch with how the associated regulatory red 

tape and resultant uneven playing field is affecting growers return for their produce. The Horticulture Code of Conduct 

does not offer flexible commercial relationships. 

The significant cost of compliance of the Horticulture Code of Conduct to Central Market wholesalers is contributed to 

by growers non return/signing of Horticulture Produce Agreements while continuing to supply produce with an 

expectation of an excellent return which in turn puts the wholesaler at regulatory risk of non-compliance with the Code 

and potential action by the ACCC.  To reduce the cost of compliance a significant number of wholesalers have reduced 

their exposure to smaller growers – thus contracting the market for the smaller grower.  This reduction of market may 

be affecting growers return for their produce.  Those growers who continue to trade (inside or outside the Code 

regulations) will also have returns affected due to the need to pass on the cost of compliance to them. 

It also needs to be noted that the Horticulture Code of Conduct does not apply to imported produce, so in this regard 

Australian fruit and vegetable growers who supply a Central Market wholesaler are burdened by a regulatory system 

and compliance costs, which do not apply to produce being imported. Accordingly, the Horticulture Code of Conduct 

has an in built bias against Australian growers and from a compliance perspective, contributes further to adding cost 

and reducing the ability of Australian growers to compete with imported product. 

A situation exists whereby those growers who supply a Central Market wholesaler are having to work through a supply 

chain which is burdened by additional prescriptive Government red tape; while those who supply directly to a 

supermarket are not! Approximately 40-45% of the fresh produce sold at the retail level is sourced through Central 

Market wholesalers. 

Supermarkets buying direct from a grower offer their own terms of trade, but have none of the scrutiny, cost, or the 

requirements as seen in the Mandatory Horticulture Code of Conduct. 

The approach which exists therefore is one sided, it is making the Central Market system less competitive, and is 

imposing an uneven playing field on those growers who supply a Central Market wholesaler. 

There would therefore, appear to be a strong argument that the Government should apply a fair and consistent 

approach to regulating how business is done.  An even playing field would contribute to a fair return for growers 

produce.  

It is clear the proposition that no further action is required at this stage regarding amendment to the Horticulture Code 

                                                 
2 Commonwealth of Australia 2014, Agricultural Competitiveness Issues Paper, Canberra, February.  
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of Conduct is flawed.  There is significant regulatory burden affecting growers return for their produce when they supply 

through Central Market wholesalers. 

Policy Idea 8 – Strengthening competition laws 

Proposed Food and Grocery Code vs Mandatory Horticulture code of Conduct 

The Competition Policy Draft Report3(66) states that “Codes of conduct play an important role under the CCA by providing 

for a flexible regulatory framework to set norms of behaviour.”  And when referring to the proposed Food and Grocery 

Code it states that “the introduction of a properly designed and effective industry code should also assist in ensuring that 

suppliers are able to contract fairly and efficiently.” 

The Food and Grocery Code Consultation Paper4 dated August 2014, highlights the current approach by the Federal 

Government in relation to the Food and Grocery Code exists in stark contrast to the process used for the Horticulture 

Code, and appears to be a soft and almost hands off approach. 

That discussion paper itself highlighted that ‘rather than outright prohibition, supermarkets will be permitted to take 

certain actions that would otherwise be prohibited, provided that they meet certain requirements’. 

It goes on to state that ‘possible alternatives for achieving commercial flexibility may involve a no disadvantage test’. 

It is a shame that when the Federal Government drafted the Mandatory Horticulture Code of Conduct that they didn’t 

go to such lengths to advocate flexible commercial relationships for those bound by the Horticulture Code of Conduct. 

In fact, in relation to the Mandatory Horticulture Code of Conduct, no such effort was made. 

The Mandatory Horticulture Code of Conduct was introduced without a proper prior assessment of whether it was 

justified, or its impact on the industry. The instruction issued by the Federal Government at the time was for a 

Mandatory Code to be implemented, and not determine whether it was justified, or whether other alternatives existed. 

There was a lack of consultation regarding the introduction of the Code and The Australian Chamber of Fruit and 

Vegetable Industries Limited, as the peak industry body representing the Market wholesalers had 

 no opportunity to propose a voluntary code (as is currently the situation with the major retail chains); and 

 no final say as to whether the code provided a flexible framework that set norms of behaviour (in fact it is ridged 

and unworkable) for those who were to be regulated by it. 

The situation with fresh fruit and vegetables is that when any supermarket purchases product direct from a grower, 

these arrangements and the associated terms of trade are not presently prescribed by, or subject to regulatory 

oversight. 

Where a retailer, and in particular an independent retailer (greengrocer), purchases product through a Central Market, 

                                                 
3 Source: The Australian Government Competition Policy Review 2014 
4 Source: The Australian Government the Treasury 
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they are purchasing product from a Market wholesaler whose relationship with the grower supplier is regulated, with 

those regulatory requirements (the Mandatory Horticulture Code of Conduct) being prescriptive to the point of being 

unworkable. 

The dispute resolution mechanism established under the Horticulture Code can provide for the investigation of grower 

complaints, but has only dealt with an average of some two complaints per year since the Code was introduced in 2007. 

Despite this, the Government and the leadership of grower representative organisations have made no effort to 

implement amendments to the Code to facilitate more flexible commercial arrangements, despite ongoing requests 

form the Market wholesaling sector. 

Accordingly, what we could see therefore is one half of the industry, being supermarkets buying directly off Growers, 

doing so under the provisions of a Code with flexibility which is enshrined in the Code and with exclusions from certain 

actions “which would otherwise be prohibited”. This will occur while the other half of the industry, and in particular 

Market wholesalers, labour under a Mandatory Code, the threat of ACCC intervention, a total lack of flexibility and an 

effective prohibition on operating in any manner which introduces the required flexibilities to remain competitive. 

The Government’s approach to this issue looks very inequitable. Their support for a Code based predominately on a 

document drafted by those parties it is to regulate, may ensure the Code is workable, but it stands in stark contrast to 

their approach when introducing the Mandatory Horticulture Code of Conduct. Furthermore, their ongoing reluctance 

to address the shortcomings of the Mandatory Horticulture Code of Conduct, shows a double standard which is entirely 

unjust and inappropriate. 

In summary 

In maintaining a Mandatory Horticulture Code of Conduct which lacks commercial feasibility, it is continuing a cost 

burden for growers who support the Central Market system, and a bias in favour of both imported product, and growers 

selling direct to supermarkets. 

It is clear the proposition that no further action is required at this stage regarding amendment to the Horticulture Code 

of Conduct is flawed.  There is significant regulatory burden affecting growers return for their produce when they supply 

Central Market wholesalers. 

The Australian Chamber is asking that the Government  

 is clear in their objectives and fair in the application of policies with respect to the introduction and use of 

industry codes of conduct so as to ensure that they do not introduce inequities which are clearly 

anticompetitive in their application (as is precisely the case with the Horticulture Code, and is proposed with 

the current approach to the Food and Grocery Code) 

 undertake of a review of the inflexible mandatory Horticulture Code of Conduct which restricts competition - 

to achieve a clear, predictable and reliable industry code including recommendations to reduce business 
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compliance costs associated with the red tape. 
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APPENDIX A 

Benefits which Growers have in dealing through the Central Markets: 

 Most competitive environment in Australia with more than 400 independent wholesalers in six Central Markets 

actively competing for the growers’ produce. 

 The grower has freedom of choice about how many wholesalers they wish to deal with and in what Markets.  

 The ability to clear large volumes of produce every day. 

 Able to take all the growers’ marketable crop, not just certain sizes and grades. 

 Long term relationships between growers and wholesalers that often cover several generations. 

 Providing daily intelligence on the marketing of the growers’ produce. 

 Actively seeking outlets for growers’ produce. 

 Wholesalers support their growers in difficult times. 

 The Central Markets is the ONLY true barometer of price for growers. 

 Some Central Markets (eg Sydney and Melbourne) have large active Growers’ Markets where growers are able 

to bring and sell their own produce each day. 

 The survival of most Australian growers and the survival of independent greengrocers is dependent on the 

survival of the Central Markets. 

 The Green Paper (Page 27) recognises that growers who have alternative marketing options get better prices 

and better terms when dealing with (MSCs). 
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SUBMISSION 
COMPETITION POLICY REVIEW 

 

The Australian Chamber of Fruit and Vegetable Industries Limited (The Australian Chamber) is the national 

organisation representing each of the six Market Chambers, which themselves are organisations which represent the 

fruit and vegetable wholesalers located in each of Australia’s six central Markets (Brisbane, Sydney, Melbourne, 

Adelaide, Perth and Newcastle).  

In total, the organisation represents in excess of 430 Market wholesaling businesses.  Market wholesalers are involved 

in the sale of some 50-60% of the fresh produce sold across Australia in servicing the requirements of fruit and 

vegetable retailers, secondary wholesalers/provedores, foodservice industry businesses, processors, exporters and 

the public. Over 15,000 growers supply to businesses within the Central Market system. The total turnover of 

businesses in the Central Markets exceeds some $7 billion annually. 

In the executive summary of the Competition Policy Review – Draft Report (Draft Report) it is stated that “competition 

policy is aimed at improving the economic welfare of Australians. It is about making markets work properly to meet 

their needs and preferences”. In the Panel’s view, “competition policy should establish competition laws and 

regulations that are clear, predictable and reliable”.  The executive summary goes on to state that it “recommends 

that regulations restricting competition be reviewed, as well as making recommendations to reduce business 

compliance costs”. 

In making this submission, we will be responding with a focus on  

 industry codes specifically that the mandatory Horticulture Code of Conduct, and 

 misuse of market power (section 46). 

Industry Codes 

The Draft Report states that “Codes of conduct play an important role under the CCA by providing for a flexible 

regulatory framework to set norms of behaviour.”  And when referring to the proposed Food and Grocery Code states 

that “the introduction of a properly designed and effective industry code should also assist in ensuring that suppliers 

are able to contract fairly and efficiently.” 

The Food and Grocery Code Consultation Paper dated August 2014, highlights the current approach by the Federal 

Government in relation to the Food and Grocery Code exists in stark contrast to the process used for the Horticulture 

Code, and appears to be a soft and almost hands off approach. 

That discussion paper itself highlighted that “rather than outright prohibition, supermarkets will be permitted to take 

certain actions that would otherwise be prohibited, provided that they meet certain requirements”. 

It goes on to state that “possible alternatives for achieving commercial flexibility may involve a no disadvantage test”. 
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It is a shame that when the Federal Government drafted the Mandatory Horticulture Code of Conduct that they didn’t 

go to such lengths to advocate flexible commercial relationships for those bound by the Horticulture Code of Conduct. 

In fact, in relation to the Mandatory Horticulture Code of Conduct, no such effort was made. 

The Mandatory Horticulture Code of Conduct was introduced without a proper prior assessment of whether it was 

justified, or its impact on the industry. The instruction issued by the Federal Government at the time was for a 

Mandatory Code to be implemented, and not determine whether it was justified, or whether other alternatives 

existed. There was a lack of consultation regarding the introduction of the Code and The Australian Chamber of Fruit 

and Vegetable Industries Limited, as the peak industry body representing the Market wholesalers had 

 no opportunity to propose a voluntary code (as is currently the situation with the major retail chains); and 

 no final say as to whether the code provided a flexible framework that set norms of behaviour (in fact it is 

ridged and unworkable) for those who were to be regulated by it. 

The situation with fresh fruit and vegetables is that when any supermarket purchases product direct from a grower, 

these arrangements and the associated terms of trade are not presently prescribed by, or subject to regulatory 

oversight. 

Where a retailer, and in particular an independent retailer (greengrocer), purchases product through a Central 

Market, they are purchasing product from a Market wholesaler whose relationship with the grower supplier is 

regulated, with those regulatory requirements (the Mandatory Horticulture Code of Conduct) being prescriptive to the 

point of being unworkable. 

So a situation exists whereby those growers who supply to independent retailers through a Central Market are having 

to work through a supply chain which is burdened by additional prescriptive Government red tape; while those who 

supply directly to a supermarket are not! 

Approximately 40-45% of the fresh produce sold at the retail level is sourced through Central Market wholesalers. 

Supermarkets buying direct from a grower offer their own terms of trade, but have none of the scrutiny, cost, or the 

requirements as seen in the Mandatory Horticulture Code of Conduct. 

The approach which exists therefore is one sided, it is making the Central Market system less competitive, and is 

imposing an uneven playing field on those growers who supply and those retailers who purchase from a Central 

Market wholesaler. 

It also needs to be noted that the Mandatory Horticulture Code of Conduct does not apply to imported produce, so in 

this regard Australian fruit and vegetable growers who supply a Central Market wholesaler are further burdened by a 

regulatory system and compliance costs, which do not apply to produce being imported. Accordingly, the Horticulture 

Code of Conduct has an in built bias against Australian growers and from a compliance perspective, contributes 

further to adding cost and reducing the ability of Australian growers to complete with imported product. 
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There would therefore, appear to be a strong argument that the Government should apply a fair and consistent 

approach to regulating how business is done. 

The dispute resolution mechanism established under the Horticulture Code can provide for the investigation of 

grower complaints, but has only dealt with an average of some two complaints per year since the Code was 

introduced in 2007. 

Despite this, the Government and the leadership of grower representative organisations have made no effort to 

implement amendments to the Code to facilitate more flexible commercial arrangements, despite ongoing requests 

form the Market wholesaling sector. 

Accordingly, what we could see therefore is one half of the industry, being supermarkets buying directly off Growers, 

doing so under the provisions of a voluntary Code with flexibility which is enshrined in the Code and with exclusions 

from certain actions “which would otherwise be prohibited”. This will occur while the other half of the industry, and in 

particular Market wholesalers and the independent retailers who rely on Central Markets, labour under a Mandatory 

Code, the threat of ACCC intervention, a total lack of flexibility and an effective prohibition on operating in any 

manner which introduces the required flexibilities to remain competitive. 

The Government’s approach to this issue looks very inequitable. Their support for a voluntary code based 

predominately on a document drafted by those parties it is to regulate, may ensure the Code is workable, but it stands 

in stark contrast to their approach when introducing the Mandatory Horticulture Code of Conduct. Furthermore, their 

ongoing reluctance to address the shortcomings of the Mandatory Horticulture Code of Conduct, shows a double 

standard which is entirely unjust and inappropriate. 

In addition, in maintaining a Mandatory Horticulture Code of Conduct which lacks commercial feasibility, it is creating 

a further cost burden for growers who support the Central Market system, and a bias in favour of both imported 

product, and growers selling direct to supermarkets. 

The Australian Chamber is asking that the Government is clear in their objectives and fair in the application of policies 

with respect to the introduction and use of industry codes of conduct so as to ensure that they do not introduce 

inequities which are clearly anticompetitive in their application (as is precisely the case with the Horticulture Code, 

and is proposed with the current approach to the Food and Grocery Code). 

The Australian Chamber is asking for the support of the Panel to recommend a review of the inflexible mandatory 

Horticulture Code of Conduct which restricts competition - to achieve a clear, predictable and reliable industry code 

including recommendations to reduce business compliance costs associated with the red tape. 

Misuse of Market Power 

In Draft Recommendation 25 — Misuse of market power, the Panel considers that the primary prohibition in section 

46 should be re-framed to prohibit a corporation that has a substantial degree of power in a market from engaging in 
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conduct if the proposed conduct has the purpose, or would have or be likely to have the effect, of substantially 

lessening competition in that or any other market. However, the Panel is concerned to minimise unintended impacts 

from any change to the provision that would not be in the long-term interests of consumers, including the possibility of 

inadvertently capturing pro-competitive conduct. To mitigate concerns about over-capture, the Panel proposes that a 

defence be introduced so that the primary prohibition would not apply if the conduct in question:  

•  would be a rational business decision or strategy by a corporation that did not have a substantial degree of 

power in the market; and  

•  the effect or likely effect of the conduct is to benefit the long-term interests of consumers.  

The onus of proving that the defence applies should fall on the corporation engaging in the conduct.  

The Panel seeks submissions on the scope of this defence, whether it would be too broad, and whether there are 

other ways to ensure anti-competitive conduct is caught by the provision but not exempted by way of a defence.  

Such a re-framing would allow the provision to be simplified. Amendments introduced since 2007 would be 

unnecessary and could be repealed. These include specific provisions prohibiting predatory pricing, and amendments 

clarifying the meaning of ‘take advantage’ and how the causal link between the substantial degree of power and anti-

competitive purpose may be determined”. 

Not only do independent retailers of fresh produce who are supplied by a Central Market wholesaler have an uneven 

playing field for the supply of their produce, they also have to withstand the contraction of their market share along 

with an increase in the number of failed businesses.  If this decline continues, one entire sector will be reduced to a 

point where the consumer will have their needs and preferences impacted and questionably will not benefit from the 

contraction of the market. The current CCA has not been able to address the damage to competitors of any arguable 

anti-competitive behaviour by those with market power.  

The Australian Chamber agrees with the re-framing of Section 46 to introduce an ‘effects test’. 

The phrase ‘substantially lessen competition’ as used in Section 50 has in practice been difficult to prove, as almost no 

cases under this section have been successfully run by the ACCC.   

The Australian Chamber opposes the changing of what Section 46 prohibits to a ‘substantial lessening of competition 

test”.  This is not the test used in other OECD countries.   

The Australian Chamber opposes the addition of a defence to Section 46 action.  It is our view that this will sanction 

major companies and clear the path to justify why they should be able to misuse their market power and damage 

competition in markets.  There should be no reason (defence) for misusing market power. This is also the general 

position taken in OECD competition laws.   
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In summary 

Industry Codes 

The Australian Chamber is asking that the Government is clear in their objectives and fair in the application of policies 

with respect to the introduction and use of industry codes of conduct so as to ensure that they do not introduce 

inequities which are clearly anticompetitive in their application (as is precisely the case with the Horticulture Code, 

and is proposed with the current approach to the Food and Grocery Code). 

The Australian Chamber is asking for the support of the Panel to recommend a review of the inflexible mandatory 

Horticulture Code of Conduct which restricts competition - to achieve a clear, predictable and reliable industry code 

including recommendations to reduce business compliance costs associated with the red tape. 

Misuse of Market Power 

The Australian Chamber agrees with the re-framing of Section 46 to introduce an ‘effects test’.  

The Australian Chamber opposes the changing of what Section 46 prohibits to a ‘substantial lessening of competition 

test’.  This is not the test used in other OECD countries.   

The Australian Chamber opposes the addition of a defence to Section 46 action.  It is our view that this will sanction 

major companies and clear the path to justify why they should be able to misuse their market power and damage 

competition in markets.  There should be no reason (defence) for misusing market power. This is also the general 

position taken in OECD competition laws.   

 

November 2014 
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SUBMISSION 
SMALL BUSINESS AND FAMILY ENTERPRISE OMBUDSMAN PROPOSAL 

 
The Australian Chamber of Fruit and Vegetable Industries Limited (The Australian Chamber) is the national organisation 

representing each of the six Market Chambers, which themselves are organisations which represent the fruit and vegetable 

wholesalers located in each of Australia’s six central Markets (Brisbane, Sydney, Melbourne, Adelaide, Perth and Newcastle).  

In total, the organisation represents in excess of 430 Market wholesaling businesses.  Market wholesalers are involved in the sale of 

some 50-60% of the fresh produce sold across Australia in servicing the requirements of fruit and vegetable retailers, secondary 

wholesalers/provedores, foodservice industry businesses, processors, exporters and the public. Over 17,000 growers supply to 

businesses within the Central Market system.  

Many of these businesses within the supply chain fall within a definition of a Small Business or a Family Enterprise.   

The major retail chains predominately source their produce directly from growers. 

We acknowledge the commitment from the Government under its deregulation agenda to removing roadblocks to small business 

success by reducing regulatory burden. 

In making our submission, we will be responding with a focus on  

1. concierge for dispute resolution as it applies to the Horticulture Code 

2. Commonwealth-wide advocate for small businesses and family enterprises 

3. contributor to the development of small business friendly Commonwealth laws and regulations. 

1. CONCIERGE FOR DISPUTE RESOLUTION 

1.1 What should the scope of the Ombudsman’s own mediation service include? For example, small business disputes with 

Australian Government agencies or disputes under industry codes of conduct? 

1.2 What powers should be conferred to the Ombudsman to resolve small business disputes? 

1.3 Which types of dispute resolution services should the Ombudsman provide and what should be the model for providing 

these services? For example, should these services be outsourced or provided in-house? 

The Australian Chamber calls on the Federal Government to support the repeal of the existing Mandatory Horticulture Code 

of Conduct, the establishment of a level playing field for all businesses in the industry, and the adoption of a consistent and 

commercial approach to any form of regulatory/voluntary industry Code based protection of Growers with respect to the sale 

of their fresh/farm produce.  

Notwithstanding the call for repeal, The Australian Chamber makes the following response. 

The Horticulture Code regulates trade in horticulture produce and it applies to wholesalers and growers who trade with each 

other in horticulture produce.  It does NOT apply to the retail chains.  The Horticulture Code provides that growers and 

wholesalers may use any dispute resolution procedures they choose to resolve horticulture disputes that arise between 

them.  However if one of the complainants initiates a dispute under the dispute resolution process set out in the Horticulture 

Code, it is mandatory that the other party participate in that process as required by the code. 
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The Horticulture Mediation Adviser (HMA) can currently provide mediation services for wholesalers and growers who are 

parties to a dispute under the Horticulture Code.   

Taking into account the size of the wholesaling sector of the fresh fruit and vegetable industry which trades in excess of 4 

million tonnes of fresh produce worth approximately $7 billion annually supplied by more than 17,000 growers, the number 

of mediations actually undertaken by the HMA are significantly low. As outlined in the HMA’s Annual Reports
1
 over a four 

year period (1 July 2009-30 June 2013) there have only been 12 direct applications for mediation; and out of the 40 enquires 

received only 7 were referred to mediation. 

This indicates that even though the number of transactions over the period would have been very significant, only a very 

small number end in mediation provided for under the Code.  As well the HMA has consistently reported they have not 

identified any systemic problems faced by the horticulture industry that conflict with the operation of the Horticulture Code. 

Additionally they provide an education and awareness program conducting information sessions, producing articles and meet 

with key industry bodies to ensure knowledge of their services is disseminated. They provide website tools to assist parties 

with dispute resolution. 

The dispute resolution scheme does not prevent anyone from approaching the ACCC directly. The ACCC investigates alleged 

breaches of the Horticulture Code and can take enforcement action where appropriate. The ACCC cannot provide dispute 

resolution. 

According to the ACCC, between 2011 and 2013 they have received 16 complaints and 14 enquires under the Horticulture 

Code while issuing 9 enforceable undertakings agreed since 2007. 

If the Horticulture Code is not repealed or if it is amended, and even though there are few mediations, or enquiries The 

Australian Chamber recommends: 

THAT if the Minister appointed Horticulture Mediation Advisor is the Small Business And Family Enterprise Ombudsman, 

then the supporting body (either internal or external) should hold significant understanding of the horticulture industry, its 

operation and a working knowledge of the Horticulture Code to ensure that the enquiries and mediations are addressed as 

industry specific rather than from a generic catch-all small business enquiry/dispute resolution hub 

THAT the powers of the Ombudsman in relation to the Horticulture Code should be those of the Horticulture Mediation 

Advisor. 

THAT the Ombudsman provides education and awareness of the Horticulture Codes’ dispute resolution and other 

provisions, within all sectors of the horticulture industry covered by the Code. 

 
2. COMMONWEALTH-WIDE ADVOCATE 

2.1 How can the Ombudsman be a strong advocate to the Government? Are there particular practices that the Ombudsman 

should focus on? 

2.2 How can the Ombudsman be a strong advocate to larger businesses on the needs of small businesses? 

2.3 Should the Ombudsman be conferred powers to investigate allegations of practices in the public and private sectors that 

                                                 
1 http://www.hortcodema.com.au/news.html 
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are negatively affecting small businesses? 

The Horticulture Code of Conduct is an unworkable, inefficient Code with a high level of compliance burden.  It provides an 

uneven playing field for all businesses in the industry with an inconsistent and uncommercial approach to Code based 

protection of Growers with respect to the sale of their fresh/farm produce.  The Horticulture Code only applies to wholesalers 

trading with growers (the bulk being small businesses or family enterprises). The major retail chains are not covered by the 

Horticulture Code.   

The compliance cost of this code has profitability ramifications as part of this cost is passed onto those businesses serviced by 

the Central Market wholesalers such as independent fruit and vegetable retailers, secondary wholesalers/provedores, 

foodservice industry businesses, processors and exporters.  Part and sometimes all of the compliance cost may absorbed by 

wholesalers and this in turn affects their profitability.   

Independent fruit and vegetable retailers (small business and family enterprises) must compete with major retail chains, and 

do not have the same compliance burden attached to their supply chain. 

The Ombudsman must play a role in advocating for a level playing field across all parts of the horticulture industry and 

remove the cost of compliance from businesses that have to either absorb or pass them to the next part of the supply chain. 

The Ombudsman must be a strong facilitator of industry consultation, collaboration, education and awareness for all parts of 

the supply chain across the horticulture industry.  This would increase awareness of and advocate small business needs. 

The Australian Chamber recommends: 

THAT the Ombudsman’s role be to consult and strongly advocate to the Government for a level playing field for all 

businesses within the horticulture industry regulated by the Horticulture Code. 

THAT the Ombudsman consult with industry to repeal or reform legislative provisions that have high compliance burden 

and favour one part of the industry over another. (The Australian Chamber calls for the repeal of the existing Mandatory 

Horticulture Code of Conduct, the establishment of a level playing field for all businesses in the industry, and the adoption 

of a consistent and commercial approach to any form of regulatory/voluntary industry Code based protection of Growers 

with respect to the sale of their fresh/farm produce). 

THAT the Ombudsman be a strong facilitator of industry consultation, collaboration, education and awareness for all parts 

of the supply chain across the horticulture industry. 

 

3. CONTRIBUTOR TO COMMONWEALTH LAWS AND REGULATIONS 

3.1 How should the Ombudsman engage with small businesses and family enterprises to identify the regulatory burdens most 

affecting them? 

3.2 What activities should the Ombudsman be tasked with in order to make Commonwealth laws and regulations more small 

business and family enterprise friendly? 

The Australian Chamber agrees with the Australian Government’s aim for its deregulation agenda.  

The Ombudsman should engage with the wholesaling sector of the horticulture industry to fully understand all regulatory 

Competition and Consumer Act 2010—Competition and Consumer (Industry Codes—Food and Grocery) Regulation 2015
Submission 6



 
 

The Australian Chamber of Fruit and Vegetable Industries Limited is the national industry body representing wholesalers and 

supporting businesses in Australia’s six central fruit and vegetable Markets. Collectively our members employ several thousand 

people and have a combined turnover of some $7 billion at wholesale prices. 

The Australian Chamber of Fruit & Vegetable Industries Ltd 
ABN 67 065 246 808 

PO Box 70 

Brisbane Markets  QLD 4106  

Ph:  07 3915 4222      Fax:  07 3915 4224 

E:  australianchamber-executiveofficer@brismark.com.au 

burdens that apply to the sector, through its national representative industry organisation - The Australian Chamber as well 

as with the State Member representative bodies. 

The Market wholesaling businesses represented by The Australian Chamber have been sidelined in the attempt to establish a 

level playing field for all businesses in the industry, and the adoption of a consistent and commercial approach to any form of 

regulatory/voluntary industry Code based protection of Growers with respect to the sale of their fresh/farm produce. The 

wholesaling sector has not been successful in engaging meaningfully with Government as it does not have the political force 

of some other parts of the industry.   

The Ombudsman should represent all sectors of the industry with an even handed approach, without favouritism.  If one part 

of the supply chain (the wholesaling sector) is struggling under a regulatory burden i.e. the Horticulture Code, that is 

consistently reported by the Horticulture Mediation Advisor has not identified any systemic problems faced by the 

horticulture industry that conflict with the operation of the Horticulture Code
2
, then it is fair to say that all parts of the supply 

chain that deal with that sector could be impacted financially and therefore affect the profitability and viability of many small 

businesses and family enterprises. 

Along with action being required to repeal or reform the Horticulture Code, there is an urgent need for taxation reform and 

labour market reform. 

The market wholesaling businesses within the Central Market system sell produce to independent fruit and vegetable 

retailers.  These businesses support the retailers through the provision/facilitation of marketing and promotional activities.  

These retailers do not have a collective voice and have to compete with major retailers.  The Australian Chamber is in a 

unique position to work closely with this sector of the industry and be a conduit to the Ombudsman.   

It would be appropriate for the Ombudsman to work with the Australian Chamber in the event that any regulation impact 

statement was necessary and to examine the Horticulture Code with a view to nominate it for repeal or reform. 

The Ombudsman role should include the provision of information and evidence to the Commonwealth Government based on 

consultation with The Australian Chamber and State Member Representative bodies particularly regarding the Horticulture 

Code and other regulatory burdens for wholesalers and independent retailers.  

The Australian Chamber, its State Member bodies and Market wholesale businesses were surprised by the unworkable 

regulatory burden within the Horticulture Code when it was enacted.  This was particularly due to the fact there had been 

significant input from and consultation with the sector. Ideological politics must be addressed and the Ombudsman should 

not have a direct reporting relationship with a Minister responsible for an industry code.   

The Australian Chamber recommends: 

THAT the Ombudsman engage with the wholesaling sector of the horticulture industry to fully understand the regulatory 

burden (particularly relating to but not limited to the Horticulture Code), through its national representative industry 

organisation - The Australian Chamber as well as with its State Member representative bodies. 

THAT the Ombudsman engage with the independent fruit and vegetable retailers of the horticulture industry using The 

                                                 
2
 http://www.hortcodema.com.au/news.html 
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Australian Chamber (and its State Member bodies) as a conduit.  

THAT the Ombudsman engage early with The Australian Chamber to ensure any new legislation or requirements are not 

unduly burdensome. 

THAT the Ombudsman not have a direct reporting relationship with a Minister responsible for an industry code.  

 

May 2014 
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The Australian Chamber of Fruit & Vegetable Industries Ltd 
ABN 67 065 246 808 
Level 2, Fresh Centre 
385 Sherwood Road 

Rocklea QLD 4106 Australia 
Ph: +61 7 3915 4222 Fax: +61 7 3915 4221 

4 December 2014 

The Hon Josh Frydenberg MP 
Federal Member for Kooyong 
Parliamentary Secretary to the Prime Minister 
695 Burke Road 
CAMBERWELL VIC 3154 

Dear Mr Frydenberg 

Red Tape Reduction 

Thank you for your recent letter and the opportunity to make a further submission regarding possible options 

for red tape reduction. 

The major area of opportunity for red tape reduction from the perspective of our Members is our ongoing 

request for the repeal/replacement of the Mandatory Horticulture Code of Conduct. 

There are many reasons why the Mandatory Horticulture Code of Conduct should be repealed but the most 

persuasive reasons can be drawn from a review of the Federal Government’s own Regulation Impact 

Statement and an assessment of the objectives identified in that document when the Code was introduced. A 

copy of the Regulation Impact Statement is included as Appendix 1. Other appendices are also included 

providing further feedback regarding the operation of the Code. 

1. Review of the Regulation Impact Statement (RIS)

The RIS formed the basis by which the Federal Government justified their decision to introduce the

mandatory Horticulture Code of Conduct. The paragraphs below refer to relevant sections of the RIS, a

copy of which is attached, marked up to highlight the relevant content to which this letter refers.

1.1 Commitment to "implement a Mandatory Horticulture Code of Conduct” (see Appendix 1 Item A)

The initial moves to implement the Code were biased from the outset with the Federal Government 

committing to implement a “Mandatory Horticulture Code of Conduct”. As an analysis, the RIS was 

not about assessing the need or justification for this Code, the Government’s commitment was that 

the Code would be implemented. This undermines every policy there is regarding the introduction of 

codes of conduct, meaning the process was both biased and flawed from the outset. 

1.2 Breakdown in Negotiations 

The RIS makes the statement (see Appendix 1 Item B) that the Government’s commitment followed a 

breakdown in negotiations between growers and wholesalers on minimum terms of trade under the 

Voluntary Produce and Grocery Industry Code of Conduct. As the wholesaling sector’s representative 

The Australian Chamber of Fruit and Vegetable Industries Limited is the national industry body 
representing wholesalers and supporting businesses in Australia’s six central fruit and vegetable 

Markets. Collectively our members employ in excess of eight thousand people and have a combined 
turnover of some $7 billion at wholesale prices 
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organisation, we totally refute this claim. There was no breakdown in negotiations, it was simply that 

the growing sector representatives failed to offer a solution which was actually workable. The 

Government’s decision to ignore the advice they were being given by “wholesaling sector’s 

representatives” meant that the Code they introduced contained provisions which are inflexible and 

unworkable. This remains the situation. 

1.3 Intense Competition 

The RIS quotes IBIS World in stating that in 2003/04 the fruit and vegetable wholesaling sector 

comprised 960 establishments comprising 14,374 people (Appendix 1 Item C). The report went on to 

say there is evidence to indicate that the wholesale market is subject to intense competition 

(Appendix 1 Item D). Furthermore, it was highlighted that wholesaler profit margins are also lower on 

average than that obtained by the retail sector (Appendix 1 Item E). 

1.4 Options for Growers 

The options for growers when selling product at the farm gate were identified in diagram 2.4 

(Appendix 1 Item F). There are eight options listed, that is to say, there are eight different supply 

channels which a grower could use when selling their produce. Of this eight, only two options are 

effectively regulated by the Mandatory Horticulture Code of Conduct. The above must indicate that 

the Code has the potential to distort the market through the imposition of regulations on just one 

section of the industry. 

1.5 The Problems 

This RIS seeks to identify the problems which exist in “some parts of the horticulture wholesale 

sector”. It goes on to say that the problem of lack of clarity and transparency impact mainly on 

smaller scale growers. It is highlighted in the report that 55% of fruit and vegetable producers supply 

around 18% of produce in Australia. 

The CIE went on to state that it is their estimate that “potential problem transactions make up less 

than 5% of total sales of domestically produced fruit and vegetables” (Appendix 1 Item G). 

1.6 Objectives 

The RIS states that three primary objectives underlie the Code: 

• to address the problem identified;  

• to avoid unintended side effects such as those already undertaking business best practices; and 

• to ensure it is effective (Appendix 1 Item H). 

Any assessment of the Code could draw no further conclusion but that it has consistently failed to 

meet all objectives since its introduction. 

The Australian Chamber of Fruit and Vegetable Industries Limited is the national industry body 
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1.6.1 The Problems 

The “problem” identified in the Code is described as the lack of clarity and transparency.  

The introduction of a requirement for documented terms of trade was a positive step, 

which was supported by this organisation. However, the prescriptive nature of the Code 

made it unworkable. A defined “sales price less an agreed margin” is transparent, does 

provide clarity and does guarantee a grower a fair market based return. 

1.6.2 Avoiding Unintended Consequences 

While stating this as an objective, the Code prescribes a “one size fits all approach” to 

address a problem which the RIS itself says exists with transactions which comprise less 

than 5% of total sales of domestically produced fruit and vegetable sales. 

In short, an anti-competitive structure is being imposed on all wholesalers and their grower 

suppliers with no options to contract out any of the prescribed arrangement and no options 

to pursue other more flexible and cost effective arrangements by mutual agreement. 

This is despite the fact that the Government’s own advisor, the CIE had indicated that 

there was NO problem with transactions which made up in excess of 95% of the total 

sales of domestically produced fruit and vegetables. 

1.6.3 Ensuring Effectiveness 

The RIS states that there are a number of elements to the objective of “Ensuring 

Effectiveness” including: 

• establishing a non-litigious low cost and fair dispute resolution mechanism; and 

• minimising compliance costs through, amongst other things, “allowing flexibility”. 

The dispute resolution mechanism has been supported by the wholesaling sector but, it has 

simply failed to be utilised, and there is no evidence that it is serves an effective purpose. 

The number of disputes, as reported by the Horticulture Mediation Advisor speak for 

themselves that the mediation process put into place under the Code, while being a “nice 

to have” has essentially remained idle for the vast majority of the time since the Code was 

introduced. Despite the existence of over 900 wholesalers nationally, doing business with in 

excess of 15,000 growers, and with millions of transactions annually, there has been no 

more than a trickle of complaints and investigations by the Mediation Advisor and an 

annual average of less than five per year. 

In relation to the objective of “allowing flexibility”, the Code provides for no flexibility and 

the reality is that the majority of growers transacting business do so outside the terms of 

the Code, at their own choice. 
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1.7 Impact Analysis 

The RIS concluded that the benefits of the Code “will accrue mainly to smaller scale growers” 

(Appendix 1 Item I). 

In reality, the Code became a tipping point which has forced many wholesalers to cease transacting 

business with smaller scale growers because the cost and risk of doing business with them meant that 

it was no longer feasible to do so. 

The Code also became a reason to favour imports over domestic product, as the Code worked to add 

costs to domestic product which does not apply to imported product. 

1.8 Stakeholder Consultations 

The biased approach to the introduction of the Code is again reflected in the overview of the 

stakeholder consultation process. 

In summary, in the consultation process, it was highlighted that: 

• Wholesalers generally do not support application of a mandatory code, but if one is to be 

implemented, in addition to improved clarity and transparency “they note that it is essential that 

it provides the flexibility necessary to add value to produce and compete” (Appendix 1 Item J). 

• That the one area where growers and wholesalers agreed, was that the code should apply broadly 

and provide a level playing field across all those in the industry who trade with growers (Appendix 

1 Item K); and 

• Supermarkets, independent retailers and other such as processors and packing sheds “said” they 

were not part of the problem. It went on to add that they “have dispute resolution arrangements 

under the voluntary code paid for by the Government” (Appendix 1 Item L). 

In reviewing these three outcomes of the consultation process, the Code implemented by the Federal 

Government: 

• failed to provide any of the flexibility requested by wholesalers; 

• failed to provide the level playing field requested by growers and wholesalers; and 

• failed to recognise that the voluntary code referred to by the retailers (The Voluntary Produce and 

Grocery Industry Code of Conduct) also applied to wholesalers and provided no justification 

whatsoever for retailers to be excluded from the Mandatory Horticulture Code of Conduct. 

1.9 Implementation and Review  

In making its recommendations, the Centre for International Economics stated in the RIS that “to 

oversee the management of the code, a Horticulture Code Policy Committee would be appointed by 

the Minister” (Appendix 1 Item M). 

It went on to state that the first task of the Committee would be to develop its terms of reference and 
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establish performance indicators to measure the Code’s performance. 

This has not been done and there has been no attempt made to establish objective criteria to assess 

the performance of the Code, its relevance or its role in improving the performance of the industry. 

Significantly, the Code imposes no requirements on those who it is intended to protect, and these 

growers can continue to act in total ignorance of the Code and its requirements, with all the risks for 

non-compliance borne by the wholesaler. 

2. Other Issues 

Since the introduction of the Code in May 2007, the market wholesaling sector has repeatedly highlighted 

that the Code does not work, is inflexible and is not supported by a large percentage of growers. Despite 

what grower representative organisations say, the facts speak for themselves. 

Appendix 2 gives an insight into the issues which exist with the Code and why the wholesaling sector 

representative organisations across Australia have argued for its repeal and replacement. 

Appendix 3 includes a copy of this organisation’s response into the Food and Grocery Code Consultation 

paper issued by the Government in August 2014. It highlights inconsistencies in the approach to the 

development and implementation of Industry Codes by the Federal Government and asks for justice 

through a fair and commercial approach. 

A detailed case study is included at Appendix 4, detailing the impact, the cost of the Code on the 

operations of the trader, the levels of grower support for the Code and the views of the company in 

relation to the Code. 

Appendix 5 highlights a current example which highlights some of the issues with the Code, the lack of 

support for the Code which exists and how the lack of support by growers exacerbates the issues for 

wholesalers, including requiring them to operate in breach of the Code. 

3. Conclusions 

The Regulation Impact Statement (RIS) was compiled for the Federal Government by the high profile 

consultancy, the Centre for International Economics (CIE). The document they produced satisfied a 

requirement that they develop options for the Code – not assess the justification of such a Code. 

The implementation of the Code occurred despite the CIE confirming that: 

• the wholesaling industry was very competitive; 

• problem transactions represented less than 5% of total sales by wholesalers; 

• growers have many options by which to sell their product; 

• wholesalers’ profit margins were lower than the average prevailing in the economy at large and lower 

on average than that obtained by the retail sector. 

The RIS highlighted in fact that a mandatory Code was not required as it is a very competitive industry, 
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there are many choices for growers and the identified area where problems exist is a very small part of the 

industry and total sales. Despite this a code was introduced as it had been a commitment by the Federal 

Government. 

In addition, the Code developed and implemented by the Federal Government has clearly shown in the 

seven years since its introduction that it has: 

• failed to meet the objectives, as detailed in the RIS; 

• failed to provide flexibility to facilitate ongoing efficiencies in the transactions between wholesalers 

and growers; 

• failed to provide the level playing field as requested by growers and wholesalers;  

• failed to provide a workable set of regulations which assist improving the commercial relationship 

between growers and wholesalers; and 

• imposed a significant cost on wholesalers, particularly when an ACCC investigation occurs, and even 

when that investigation highlights the efforts made by the wholesaler to be compliant and the 

underlying issues which exist with the Code, including the lack of cooperation by growers, many of 

whom actively resist requests to assist wholesalers comply. 

The one partial benefit of the Code has been that it has promoted the widespread use of written terms of 

trade by wholesalers, and this position is strongly supported by all industry organisations representing the 

wholesaling sector. Having said this, the support and use of terms of trade can be actively supported without a 

mandatory Code, and could also be done in a manner which ensured that wholesalers and growers had access 

to more flexible commercial arrangements. 

Accordingly, it is this organisation’s request that the Federal Government repeals the Mandatory Horticulture 

Code of Conduct, and provides the Market wholesaling sector the opportunity to offer alternatives which can 

provide growers the options of flexible and documented terms of trade supported by a dispute resolution 

mechanism coordinated by this organisation, The Australian Chamber of Fruit and Vegetable Industries Ltd , 

and our member organisations in the six Central Markets throughout Australia. This approach would provide 

coverage of the vast majority of all Market wholesalers (in excess of 400) as an appropriate, cheaper and more 

flexible alternative to the existing Code. 

Yours faithfully 

Andrew Young 
Director – Australian Chamber of Fruit and Vegetable Industries Ltd 
CEO Brismark 
CEO Brisbane Markets Limited 
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Mandatory Horticulture Code of Conduct 

A Regulation Impact Statement (RIS) 
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Appendix 2  

Ten Points about the Horticulture Code 
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1. The Code is discriminatory and anti-competitive because it applies to only one discrete sector of the industry and 

the growers who do business with that sector.  

2. Those affected are primarily small to medium businesses; large retailers are not included. 

3. It prescribes methods of operation that are inconsistent with the way that growers and wholesalers do business; 

and want to do business.   

4. It poses an administrative and legal burden on growers and the wholesalers they do business with. 

5. There was no substantive evidence of a problem to justify the introduction of the Code and the incredibly low 

volume of enquiries since its introduction is testament to the irrelevancy of the Code to growers and wholesalers. 

6. The Government’s own published documentation provides irrefutable evidence of why, in the light of the millions 

of transactions with growers conducted by central Markets wholesalers each year,  this present Code is so 

unnecessary: 

a) In the last three financial years the Horticulture Mediation Advisor’s reports indicate that they have received 

a total of 28 enquiries including just six (6) formal requests for mediation under the Code. In the last financial 

year no mediations were conducted under the Code.  

b) ACCC reports indicate that in the last three years they have taken action against just two (2) businesses for 

breaches of the Code and, in the most recent of these, the business involved was actually a grower acting as a 

wholesaler. 

c) The latest ACCC report (Half year report No 7) indicates satisfaction with the compliance rates of businesses 

audited by the ACCC under the Code. 

7. The Code is irrelevant to nearly all growers.  

8. Nearly all growers are unaware they are equally subject to the provisions of the Code as wholesalers; including 

prosecution by the ACCC. However, growers are not threatened with enforcement action for breaches of the 

Code and are not subject to random checks 

9. The substantial cost to the taxpayer of administering the Code is not justified. 

10. We are not opposed to having an industry Code but it must be relevant and workable. The voluntary Code 

proposed recently by the major retailers is such an example.   The Food and Grocery Code Consultation Paper 

dated August 2014, highlights that the two major retail chains (supermarkets) have a market share of up to 50% 

of the retail sales for fruit and vegetables and if they get a Code it will be voluntary and it will be flexible! 
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Food and Grocery Code Consultation Paper – September 2014 
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The situation with fresh fruit and vegetables is that when any supermarket purchases product direct from a 

grower, these arrangements and the associated terms of trade are not presently prescribed by, or subject to 

regulatory oversight. 

Where a retailer, and in particular an independent retailer (greengrocer), purchases product through a Central 

Market, they are purchasing product from a Market wholesaler whose relationship with the grower supplier is 

regulated, with those regulatory requirements (the Mandatory Horticulture Code of Conduct) being 

prescriptive to the point of being unworkable. 

So a situation exists whereby those growers who supply to independent retailers through a Central Market are 

having to work through a supply chain which is burdened by additional prescriptive Government red tape; 

while those who supply directly to a supermarket are not! 

Central Markets exist in Brisbane, Sydney, Melbourne, Adelaide, Perth and Newcastle and serve as a major 

distribution hub for fresh fruit and vegetables. Market wholesalers are supplied product by in excess of 15,000 

growers from around Australian and on sell to retailers, secondary wholesalers/provedores, food service 

businesses, exporters and processors. 

Approximately 40-45% of the fresh produce sold at the retail level is sourced through Central Market 

wholesalers. 

Supermarkets buying direct from a grower offer their own terms of trade, but have none of the scrutiny, cost, 

or the requirements as seen in the Mandatory Horticulture Code of Conduct. 

The approach which exists therefore is one sided, it is making the Central Market system less competitive, and 

is imposing an uneven playing field on those growers who supply and those retailers who purchase from a 

Central Market wholesaler. 

It also needs to be noted that the Mandatory Horticulture Code of Conduct does not apply to imported 

produce, so in this regard Australian fruit and vegetable growers who supply a Central Market wholesaler are 

further burdened by a regulatory system and compliance costs, which do not apply to produce being 

imported. Accordingly, the Horticulture Code of Conduct has an in built bias against Australian growers and 

from a compliance perspective, contributes further to adding cost and reducing the ability of Australian 

growers to complete with imported product. 

There would therefore, appear to be a strong argument that the Government should apply a fair and 

consistent approach to regulating how business is done. 
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Food and Grocery Code Consultation Paper – September 2014 
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The Mandatory Horticulture Code of Conduct was introduced without a proper prior assessment of whether it 

was justified, or its impact on the industry. The instruction issued by the Federal Government at the time was 

for a Mandatory Code to be implemented, and not determine whether it was justified, or whether other 

alternatives existed. There was a lack of consultation regarding the introduction of the Code and The 

Australian Chamber of Fruit and Vegetable Industries Limited, as the peak industry body representing the 

Market wholesalers had 

• no opportunity to propose a voluntary code (as is currently the situation with the major retail chains); and  

• no final say as to whether the code was workable or acceptable to those who were to be regulated by it. 

The current approach by the Federal Government in relation to the Food and Grocery Code exists in stark 

contrast to the process used for the Horticulture Code, and appears to be a soft and almost hands off 

approach. 

The discussion paper itself highlights that “rather than outright prohibition, supermarkets will be permitted to 

take certain actions that would otherwise be prohibited, provided that they meet certain requirements”. 

It goes on to state that “possible alternatives for achieving commercial flexibility may involve a no 

disadvantage test”. 

It is a shame that when the Federal Government drafted the Mandatory Horticulture Code of Conduct that 

they didn’t go to such lengths to  advocate flexible commercial relationships for those bound by the 

Horticulture Code of Conduct. 

In fact, in relation to the Mandatory Horticulture Code of Conduct, no such effort was made. 

The dispute resolution mechanism established under the Horticulture Code can provide for the investigation of 

grower complaints, but has only dealt with an average of some two complaints per year since the Code was 

introduced in 2007. 

Despite this, the Government and the leadership of grower representative organisations have made no effort 

to implement amendments to the Code to facilitate more flexible commercial arrangements, despite ongoing 

requests form the Market wholesaling sector. 

Accordingly, what we could see therefore is one half of the industry, being supermarkets buying directly off 

Growers, doing so under the provisions of a voluntary Code with flexibility which is enshrined in the Code and 

with exclusions from certain actions “which would otherwise be prohibited”. This will occur while the other 

half of the industry, and in particular Market wholesalers and the independent retailers who rely on Central 

The Australian Chamber of Fruit and Vegetable Industries Limited is the national industry body 
representing wholesalers and supporting businesses in Australia’s six central fruit and vegetable 

Markets. Collectively our members employ in excess of eight thousand people and have a combined 
turnover of some $7 billion at wholesale prices 

Page 36

Competition and Consumer Act 2010—Competition and Consumer (Industry Codes—Food and Grocery) Regulation 2015
Submission 6



 

 

 

Appendix 3  

Food and Grocery Code Consultation Paper – September 2014 
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Markets, labouring under a Mandatory Code, the threat of ACCC intervention, a total lack of flexibility and an 

effective prohibition on operating in any manner which introduces the required flexibilities to remain 

competitive. 

The Government’s approach to this issue looks very inequitable. Their support for a voluntary code based 

predominately on a document drafted by those parties it is to regulate, may ensure the Code is workable, but 

it stands in stark contrast to their approach when introducing the Mandatory Horticulture Code of Conduct. 

Furthermore, their ongoing reluctance to address the shortcomings of the Mandatory Horticulture Code of 

Conduct, shows a double standard which is entirely unjust and in appropriate. 

In addition, in maintaining a Mandatory Horticulture Code of Conduct which lacks commercial feasibility, it is 

creating a further cost burden for growers who support the Central Market system, and a bias in favour of 

both imported product, and growers selling direct to supermarkets. 

The Australian Chamber is asking that the Government is clear in their objectives and fair in the application of 

policies with respect to the introduction and use of industry codes of conduct so as to ensure that they do not 

introduce inequities which are clearly anticompetitive in their application (as is precisely the case with the 

Horticulture Code, and is proposed with the current approach to the Food and Grocery Code). 
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Appendix 4 

Case Study – Murray Bros (Wholesaler – Brisbane Produce Market) 

Horticulture Code of Conduct (CODE) – Timeline 
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1. This submission is made by Stephen Edwards, Managing Director, Murray Bros. 

2. Murray Bros, a company which has operated as a wholesale trader in the Brisbane Markets for over 93 

years. Murray Bros are a medium to large sized wholesaler. The company has a very keen interest in the 

Code, not only because of its efforts to be compliant, but because it has been the subject of two ACCC 

investigations relating to Code compliance since 2006. 

3. Implementation of Code in May 2007 by Murray Bros: 

• Refusal by some Growers to sign HPA’s 

• Apathy by about 30-40% of our Growers to sign HPA’s resulting in constant chasing by Murray Bros to 

get signed HPA’s up to and after implementation of the Code, even though the Growers continued to 

send produce and expected Murray Bros to sell it. 

4. May 2007, general feeling of our Growers: 

• Roughly 50% felt that the Code was a waste of time and would deliver no benefit to them 

• Roughly 50% were hoping that the Code may deliver some benefits to them even though they saw no 

obvious benefits in the written Code. 

5. Early 2008, ACCC launch a Breach Notice on Murray Bros for primarily; 

• Non complying Horticulture Produce Agreements (HPA’s) 

• Conducting trade before HPA’s were in place 

• Conducting trade not in accordance with the Code. 

6. For most of 2008, Murray Bros (and our solicitors) work with the ACCC to agree on a new HPA.  In 

December 2008, new HPA’s approved by the ACCC are rolled out to all our Growers for signing. 

7. Early 2009, as directed by the ACCC, written invitations were sent by Murray Bros to all our Growers to 

attend an education seminar on the Code. 

Only three of our 500 Growers attended (representing less 0.5% of our turnover).  One Grower thought he 

had to attend and left early when he realised it wasn’t compulsory for him.  The other two said they were 

already in town that day and decided to go.  All of our remaining Growers said they thought the 
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Horticulture Code was a waste of time. This was communicated back to the ACCC who realise the situation 

Murray Bros is in. 

8. In early 2009, the attitude of Murray Bros growers were: 

• Approximately 20% would not sign another HPA as they see it as useless red tape, offers no benefit, 

they don’t want to change what they are doing & know they will never be prosecuted for not signing. 

• Approximately another 40% appear to have no motivation to sign another HPA for the above reasons. 

• Approximately another 40% have signed but still view the HPA’s as above. 

• None see it as offering any benefit to them. 

9. The situation above was communicated to the ACCC in early 2009, who were sympathetic to the position 

of Murray Bros. 

10. From 2009 to 2012, Murray Bros constantly chased Growers to sign the new HPA’s.  All were signed by 

around 2012. 

11. The legal, accounting and other costs to Murray Bros of the ACCC action and further follow up audit by 

ACCC are in excess of $95,000. 

Cost of Administration 

Murray Bros had one staff member working full time on preparing documents, sending out to Growers, 

chasing up signings and logging all documents from beginning of 2007 and until August 2007. 

From September 2007 until now, the Code requires 0.5 (FTE) staff member each week. 

To cope with the operation of the Code Murray Bros have also had to invest in information technology 

amendments and support, changes to logistical procedures and extra work for the Quality Assurance Manager. 

All of these costs equate to approximately half of a staff member each week. 

Conservatively, the cost to Murray Bros of this administering of the Code since its introduction is now in excess 

of $415,000 and ongoing. 

  

The Australian Chamber of Fruit and Vegetable Industries Limited is the national industry body 
representing wholesalers and supporting businesses in Australia’s six central fruit and vegetable 

Markets. Collectively our members employ in excess of eight thousand people and have a combined 
turnover of some $7 billion at wholesale prices 

Page 39

Competition and Consumer Act 2010—Competition and Consumer (Industry Codes—Food and Grocery) Regulation 2015
Submission 6



 

 

 

Appendix 4 

Case Study – Murray Bros (Wholesaler – Brisbane Produce Market) 

Horticulture Code of Conduct (CODE) – Timeline 
 

The Australian Chamber of Fruit & Vegetable Industries Ltd 
ABN 67 065 246 808 
Level 2, Fresh Centre 
385 Sherwood Road 

Rocklea QLD 4106 Australia 
Ph: +61 7 3915 4222 Fax: +61 7 3915 4221 

Consequences  

Cost Benefit Analysis 

The operation of the Code since 2007 has cost Murray Bros in excess of $510,000 to administer, alter logistics, 

legal and accounting fees. 

There will not be one Grower who we can identify and who can prove that the Horticulture Code has put 1 

dollar extra in their pocket. 

Decline of Smaller Growers 

Smaller growers are less commercial to deal with since the introduction of the Code.  This has contributed to 

larger wholesale businesses in the Central Market rationalising their Grower base to reduce exposure to 

smaller Growers. 

At Murray Bros, smaller Growers in 2014 represent less than a half of their share of OUR turnover than they 

did in 2006. 

Imported Product Not Burdened by this Regulation 

Imported product is not burdened by the cost of this regulation.  The Code gives imported produce a free hit 

on locally grown Australian produce. 

In the 2006-07 year (the year before the introduction of the Code) imported produce represented 5.19% of the 

total turnover of Murray Bros.  In 2013-14, imported product represents 16.06% of the total turnover of 

Murray Bros.  This share has tripled during the introduction of the Code and is still climbing.  A major reason is 

that it is getting easier to deal with the Imports compared to the regulation of local.  Also, the Imports have a 

commercial advantage in not having to deal only as prescribed by the Code. 

Cost to Industry 

Unfortunately, the Code has cost the Industry millions of dollars without being able to identify $1.00 of extra 

returns to Growers. 

It has also had the unintended consequences of giving a commercial advantage to Supermarkets over 

Independent Retailers and to imported produce over Australian grown produce.  Unfortunately, nobody has 

the courage to fix this mess. 
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Observations by Murray Bros 

Murray Bros believes the Horticulture Code of Conduct was doomed to fail. 

Problems areas in operation: 

• Pre-agreed pricing involves significantly higher risk and therefore higher targeted margins.  It does not 

reduce dissatisfaction in Wholesaler performance as it changes our relationships with our Growers to a 

more adversarial playing field. 

• Pricing on delivery is impractical (now conceded by all industry players). 

• Growers do not want Agency once they understand what Agency actually is. 

• The Code requires Merchant pricing before OR upon delivery (a HPA must specify one or the other). 

The growers that supply Murray Bros, this company will expect that: 

• To Market the quantity of produce they need to market at any given time, 

• Pay them a fair price for their produce (taking into account quality and prevailing market price ranges), 

and 

• Pay them on time. 

To be embraced by all sectors of the Horticulture Industry, the Code should require all Traders and Growers to 

have written, but flexible Terms of Trade in place.  Those Terms of Trade should amongst other things include: 

• How pricing is done, ie - Before delivery/ - Upon Delivery/ - Within an agreed time after delivery 

• When title and risk passes 

• When the Grower will be paid 

• How quality issues are dealt with 

• A dispute resolution process. 

If all of those areas are to be agreed between the parties, they must be allowed to document the arrangement 

that best works for them, and will obviously need to have enough detail for contractual certainty and 
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transparency.  There could be certain safeguard prohibitions to protect parties (for example pricing no later 

than x days after delivery). 

Importantly, if growers do not sign and return terms of trade documents, the traders’ standard terms should 

automatically apply. 

It is wrong that a company such as Murray Bros, can end up in breach of regulations because of a grower’s 

failure to return a signed HPA. 

Furthermore, the costs clearly outweigh the benefit of having the existing Code. The Code has come at a 

substantial cost to this business. 

 

Stephen Edwards 
Managing Director 
Murray Bros 
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The two major regional grower representative organisation in Queensland (Bundaberg Fruit and Vegetable 

Growers and the Bowen Gumlu Fruit and Vegetable Growers) have both confirmed their view that the existing 

Mandatory Horticulture Code of Conduct does not work. Their views in relation to this matter mirror what the 

vast majority of growers privately acknowledge – the Code is meaningless and offers little or no benefit to how 

they do business. 
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