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How the Omnibus Bill impacts ETU members 
4. ETU members ordinarily work subject to enterprise or greenfields agreements, with award 

dependency being relatively rare.  

5. Given the breadth of the ETU’s coverage, its members would be significantly and adversely 
impacted by the passage of the Omnibus Bill in an unamended form. These submissions call 
out three key aspects which would have such an impact, namely: 

a. the changes to “casual” employment which would not only wipe out the ETU’s 
efforts to combat casualisation of whole professions in mature industries, but 
jeopardise the employment security of all employees;  

b. the creation of a new regime for greenfields agreements, which would leave parties 
guessing at the needs of employees and employers in the distant future; and 

c. the abolition of protections built-in to the pre-approval steps for enterprise 
agreements. 

6. Further, these submissions also: 

a. propose a sensible expansion of the provisions in respect of illegal job 
advertisements; and 

b. call-out the inequity of the regime under the RO Act for registered organisations as 
compared to that for underpaying employers. 

7. Similarly, the proposed changes to the award system are of great concern. Whilst award-
dependence is comparatively rare for ETU members, the award system remains the basis on 
which many terms and conditions are negotiated from and is critical for apprentices. Any 
undermining of this playing field will, ultimately, sound out in worse employment rights even 
for agreement covered workers. 

8. The ETU draws the Committee’s attention to the well-detailed and thorough submissions of 
the ACTU in this respect. 

The ETU’s position 

9. The ETU holds grave concerns regarding the Omnibus Bill in its present form. It 
wholeheartedly supports the submissions of the ACTU and other unions in identifying the 
manifest defects in the draft legislation. 

10. We live in a society where: 

a. wage growth has stalled; 

b. precarious employment is on the rise; and 

c. there is enormous unpredictability in the future of many industries, 

11. On balance, the Omnibus Bill aggravates these issues instead of remedying them. 

12. Nowhere is this more evident than with the proposed change to casual employment. To be 
absolutely clear, and without exaggeration, the way the Bill as drafted permits any job in 
Australia to be casualised. Rather than act to promote good jobs, this change would pour 
petrol on the bonfire of precarious work. 
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B. Combatting precarious employment 

(Schedule 1) Against the changes to casual employment 
13. The Omnibus Bill proposes a drastic redefining of casual employment. Upending 80 years of 

settled law, the Bill will: 

a. amplify the existing trend to precarious employment; 

b. legitimise currently unlawful business practices; and 

c. cement currently misclassified employees into casual employment. 

What is the current definition? 

14. Currently, the Courts have developed a robust and workable definition based on whether 
the employment is “regular, systematic, and predictable”. This definition has received much 
attention since the decision in Workpac v Skene2. 

15. However, to be clear, this definition far predates Skene. This definition has been the law of 
the land since at least 1936 with the High Court’s decision in Doyle v Sydney Steel Co Ltd3. 
This decision has been repeatedly reaffirmed by courts across Australia4. 

16. The effect of the test is that employment will only be casual when it is – in fact – casual. In 
other words, it is not regular, systematic, and predictable. It is a test firmly grounded in 
reality and a test which has served its purpose for over 80 years. 

17. Nothing in the Skene decision changed the definition, it just brought the issue to everyone’s 
attention. 

Where has this issue come from? 
18. Noting the longevity of the current definition, the question is begged – why the recent hue 

and cry? Perhaps the answer lies in the headlong rush by employers in the resource sector 
to strip conditions when the mining boom ended. 

19. From the ETU’s experience, prior to 2014, casual electricians were a relative rarity.  Where 
casual jobs did exist, they were genuinely casual in that work was offered and accepted on 
an ad hoc basis. This arrangement, when sought by both parties and implemented properly, 
can benefit both employers and employees.  

20. Since the end of the mining boom (c.2014), the employment makeup of the resources sector 
has changed dramatically. At site after site, workers were offered a choice – stay on your 
rate of pay but go casual or go out the gate. Instead of direct-hire workforces, jobs were 
flooded with “labour-hire” – though in truth these operators are routinely little more than a 
recruiter and payroll service, with all control resting with the host employer. 

 

2 [2018] FCAFC 131 

3 (1936) 56 CLR 545  

4 See Reed v Blue Line Cruises Ltd (1996) 73 IR 420; Hamzy v Tricon International Restaurants (2001) 115 FCR 
78; MacMahon Mining Services Pty Ltd v Williams (2010) IR 123 
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wildly. Mental health issues are rife, suicide clusters happen6, and family breakdown is all 
too common. 

51. The prevalence of these issues is borne out in academic research and government inquiries7. 
Key issues that a brought up again and again8 are: 

a. roster patterns; 

b. quality and nature of camp accommodation and food; and 

c. access to communication arrangements. 

52. Good steps have been taken. Most obviously, the Western Australian government has 
published a Code of Practice which expressly calls out these issues. But the field of research 
is still young and more work needs to be done9. 

53. That is the context in which the proposed greenfields changes will apply – only to the 
construction of the so-called “mega-projects”, usually in remote areas of Australia where 
access to services and support can be all but impossible.  

54. The key issue is the proposed extension of greenfields to 8 years. Once made, a greenfields 
agreement can only be varied at the initiative of the employer until it passes its nominal 
expiry date. Employees have no rights and no capacity to vary an agreement that is in-term, 
or have it referred to an independent umpire. 

55. The ETU was a key participant in the greenfields working group convened by Minister Porter. 
Noting the confidentiality attached to those discussions, suffice to say that strong and 
workable proposals were developed. Unfortunately, these proposals have been scrapped. 

56. The original rationale for greenfields agreements was to get the job up and running, hence 
under previous regimes the maximum term of such agreements has been shorter than for 
ordinary agreements. This was a compromise to reflect two competing considerations: 

a. first, the need to get the construction of large-scale projects up and running with 
certainty for employers and employees – hence the rationale for greenfields 
agreements at all; but 

b. secondly, recognising the impossibility for parties to identify the workplace needs of 
the project too far into the future. 

57. It is that second consideration which is completely ignored in the Omnibus Bill. If passed, 
parties will essentially be asked to guess what will be needed for its first 8 years (and 

 

6 Up to 14 suicides were reported in connection with the Inpex project alone – see Martin J 2020 FIFO Rosters 
and workers’ health and safety: a case study of the impacts of extended shift rosters on electrical workers in 
construction in the resources sector Queensland Council of Unions 

7 See the literature review contain in the Centre for Transformative Work Design’s “Impact of FIFO work 
arrangements on the mental health and wellbeing”, WA Mental Health Commission (September 2018) 

8 See Martin J 2020 FIFO Rosters and workers’ health and safety: a case study of the impacts of extended shift 
rosters on electrical workers in construction in the resources sector Queensland Council of Unions 

9 Centre for Transformative Work Design’s “Impact of FIFO work arrangements on the mental health and 
wellbeing”, WA Mental Health Commission (September 2018) at 95 
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potentially longer). As the case study of Mr Robert Smith demonstrates, this is simply not 
possible. 

58. By definition, greenfields agreements are negotiated before the start of a project. Whilst this 
may seem obvious, it belies that many of the crucial arrangements are not yet in place10. At 
the time of negotiations: 

a. Camp accommodation may not be built at all; 

b. Airline rosters will not be available; and 

c. The inevitable complications of translating a design into reality will still be 
undiscovered. 

59. Accordingly, it is simply impossible for the parties to foresee what the industrial relations 
should be. On the critical issue of mental health, parties are unable to judge in the abstract 
how a greenfields agreement will impact workers’ wellbeing until it becomes a lived reality. 

60. These are issues which cannot be resolved outside of enterprise bargaining. For good 
reason, rosters are typically locked into the agreement. Rosters are critical for both 
employers and employees as they dictate: 

a. the remuneration for employees; 

b. the profit for employers; and 

c. to varying extents, the harm to the mental health of workers. 

61. Changing a roster in the resource sector drives at the heart of the viability of the job itself. It 
is just one piece and any alteration will require a reset of a range of other conditions. This is 
why the opportunity to renegotiate is so crucial. It gives employees and employers the 
opportunity to trade on terms and conditions to deliver an outcome which gets the project 
done with the least harm to the workforce. 

 

10 It is relevant to note that none of these arrangements are locked in for eight years in any sort of commercial 
contract, let alone an instrument like an enterprise agreement. 
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71. It remains that there has been no demonstrated need for an extension in the term of 
greenfields agreements. To date, no data has been provided showing any project slated to 
extend beyond five years.  

72. It is relevant to note that the greenfields provisions were last amended in 2015, introducing 
a mechanism for employers to opt out of bargaining with supposedly intransigent unions13. 
In the five years since these provisions were passed, there has been a total of one attempt to 
use them. Surely this is indicative that unions, in truth, are not intransigent and that the 
current regime does deliver results that employers can live with. 

73. The greenfields regime must be flexible enough to adapt to the evolving needs on site. The 
proposed amendments do the exact opposite, locking in life of project agreements that, in 
all likelihood, will kill people. 

D. No greenlight to dodgy deals 

(Schedule 3, Parts 1-6 and 9-11) Against the changes to the approval process for enterprise 
agreements 

74. The ETU notes with strong concern that the Bill would gut the pre-approval steps for 
enterprise agreements. Whilst these steps may appear bureaucratic or unnecessary, in truth 
they serve as an important check on dodgy deals. The pre-approval regime acts as a 
handbrake on employers seeking to rush agreements through after a sham bargaining 
process, whether due to employees being unaware of the fact of bargaining or the employee 
cohort being artificially manipulated to produce a desired outcome.  

75. The ETU strongly endorses the submissions of the ACTU – any change to these pre-approval 
steps must be accompanied by a thorough review of the bargaining process in toto. Absent 
that, we will continue to see the rise of “safety net” or “baseline” agreements, which merely 
pay the minimum rates but act as a shield against bargaining. 

76. To take a recent example, the ETU was successful in overturning an enterprise agreement 
lodged by Celotti Australia14. 

77. Celotti is a labour hire agency employing workers across the country. In February 2020 it 
lodged with the FWC an agreement that: 

a. covered twelve different awards; 

b. did not contain rates of pay, but instead linked back to the relevant award plus $1; 

c. expressly noted that above agreement rates would be paid; 

d. in truth, contained no substantive terms beyond the underlying awards; 

e. that had not been subject to a single bargaining meeting; and 

f. covered 91 employees. 

 

13 See the Fair Work Amendment Act 2015 (Cth) and the amended section 182 of the Fair Work Act. 

14 CEPU & ors v The Trustee for Celotti Australia Discretionary Trust T/A Celotti Workforce [2020] FWCFB 5011 
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78. This was a classic “baseline” or “safety net” agreement. In no way was it setting the terms 
and conditions of employment. In no way did it reflect the intent of enterprise bargaining. 
Instead, it was purely a four-year shield against bargaining. 

79. When the purpose of the enterprise bargaining regime is considered, these sorts of 
agreements are fundamentally illegitimate. 

80. In Celotti, the ETU was able to demonstrate that the agreement lacked the requisite 
authenticity to be approved. This was, at root, a dodgy deal. 

81. The changes proposed in the Omnibus Bill would take away one of the key tools that 
workers have to dispute such inauthentic agreements, thereby stripping employees of their 
few means of protecting against sham bargaining. 

82. Enterprise bargaining could be a means of resuscitating wage growth. Instead, the Bill 
promotes a system which shields against bargaining and does nothing to advance the 
mutual interests of employers and employees. 

E. Advertising illegality 

(Schedule 5, Part 3, Items 23 27) Broadening the scope of the job ads regime 
83. The Omnibus Bill introduces a civil penalty provision prohibiting job listings which advertise 

rates of pay below the minimum wage.  

84. This reform is to be welcomed but suffers from two baffling limitations. 

85. First, enforcement is restricted to the Fair Work Ombudsman which unfortunately lacks have 
the resources to take on this burden. Granting this power to registered organisations, 
including employer organisations, would greatly bolster this new regime and save tax-payer 
dollars. 

86. Second, there is no reason whatsoever for the regime to be limited to the minimum wage. 
Rather, it should apply to any posting which advertises conditions in breach of: 

a. the NES;  

b. occupational licensing; or 

c. an applicable industrial instrument. 

87. The ETU routinely unearths, or is alerted to, ads for unlicensed electricians, casual rates of 
pay below the award, and similar conditions which would be in breach of industrial and 
licensing law.  

88. Occupational licensing is an important component to be included. No one would tolerate a 
job ad seeking an “unregistered doctor”, the same should be true for electricians and other 
licensed trades. Being able to tackle this issue before it becomes a problem would be an 
obvious benefit for not only workplace safety, but consumer safety in general. 

89. The ETU can see no reason to restrict these provisions solely to the minimum wage. Surely 
illegality is illegality. 

F. No fairness for Registered Organisations 

(Schedule 5, Part 4, Items 33-35) Introducing corporate equivalency 
90. Almost as an aside, the ETU notes the reforms to the FWO and ABCC’s powers for 

“enforceable undertakings” and “infringement notices”. 
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91. It remains baffling why these same tools are not afforded to the Registered Organisations 
Commission. 

92. The CEPU, the parent union to the ETU, was recently fined $200,000 for late filing of changes 
to office holders. The prosecution of the late filings, in the main, resulted from the CEPU 
self-reporting their occurrence. 

93. Under the RO Act, each contravention was subject to up to a $64,000 penalty. The 
equivalent conduct under the Corporations Act 2001 is subject to a fines regime – currently 
$82 if within 1 month and $340 if later. No company has ever been sued for the same 
conduct. 

94. The CEPU fully cooperated with the ROC and – for the most part – there was no substantial 
controversy over the facts. 

95. Where there was controversy was on the scale of the penalty. At the first directions hearing, 
Counsel for the ROC advised the Court that the regulator was seeking a penalty of nearly 
$4.5 million. This was subsequently amended down substantially. 

96. Ultimately, the CEPU expended close to $300,000 in legal fees, and the ROC in excess of 
$500,000 of taxpayer money. 

97. If the ROC had these same powers of enforceable undertakings and infringement notices 
then there is every chance that these problems could have been appropriately resolved 
earlier and without the expenditure of enormous sums of money and amounts of time for 
both the CEPU and the ROC. 

98. The ETU again calls for the obvious reforms which should be made in this space. 

 

Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 [Provisions]
Submission 31




