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MINISTER FOR EMPLOYMENT 
 

SUBMISSION TO THE SENATE EDUCATION AND EMPLOYMENT 
REFERENCES COMMITTEE 

INQUIRY INTO THE PROVISIONS OF THE FAIR WORK (REGISTERED 
ORGANISATIONS) AMENDMENT BILL 2013  

 
Introduction  
The Government considers the Fair Work (Registered Organisations) Amendment Bill 2013 
as a high priority piece of legislation, designed to deliver greater accountability and 
transparency for registered organisations and to provide peace of mind for the hundreds of 
thousands of members of registered organisations.  

The Coalition released its Policy for Greater Accountability and Transparency of Registered 
Organisations on 30 April 2012, more than 18 months before the 2013 Federal Election. The 
policy received widespread media coverage and has been supported by union leaders such as 
Paul Howes of the Australian Workers Union1, Chris Brown of the Health Services Union2 
and former Australian Council of Trade Unions President Simon Crean3 and former 
Attorney-General Robert McClelland4. 

Mr Howes’ endorsement speaks for itself: 

UNION leader Paul Howes has backed the Coalition's plan to toughen penalties for 
union bosses who misuse members' funds, declaring he has no issue with moves to 
impose similar punishments to those faced by company directors.  
… 
“I actually believe there is a higher responsibility for us as guardians of workers' 
money to protect that money and to act diligently and honestly,” Mr Howes told the 
ABC. 
“The reality is I do not have any issue with increasing the level of requirements and 
penalties on trade unions for breaching basic ethics like misappropriation of funds.5 

The Government is not surprised that some stakeholders have not fully embraced the 
proposed Bill given they are themselves, or represent, registered organisations. This Bill is 
not designed to benefit registered organisations per se (although the legislation ultimately 
does) but to act in the national interest and especially in the interests of individual members 
of registered organisations.  

This policy has been well ventilated for some time and the Government has a very clear 
mandate to implement it as a matter of extreme urgency. 

1 Union Boss Paul Howes backs Tony Abbott on IR reform…., the Australian Online, November 26, 2012 
http://www.theaustralian.com.au/news/investigations/union-boss-paul-howes-backs-tony-abbott-on-ir-
reform-but-says-hes-just-trying-to-smear-the-pm/story-fng5kxvh-1226524028383 
2 Ibid. 
3 Howes snubs PM’s love-in for unions, Australian Financial Review, 9 July 2013 
4 House of Representatives Hansard, 21 June 2012 
5 Ibid. 
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The core principle behind the legislation is straightforward: as far as practicable there should 
be no difference in penalty between a company director who rips off shareholders and a 
union boss who rips off union members. 

The Government supports the role that unions play. This policy will improve the 
accountability and transparency of all registered organisations – employer and employee. The 
only people that have anything to fear from these reforms are those who do the wrong thing. 

While the Government respects the role of the Senate it is noted that Opposition Senators in 
speaking on this referral expressed concern about the Legislation Committee’s timeframe on 
inquiring into this Bill. Under the Labor Government, the Senate Committee charged with 
looking at the Labor Government’s amendments to the Registered Organisations regime only 
had 5 days to examine the Bill – compared to the almost four weeks that the Legislation 
Committee took to consider the Coalition’s Bill. If Labor had allowed more time to examine 
the previous legislation, current Opposition Senators and Members may not now feel the need 
to raise concerns about provisions that came into effect under their Bill. 

The Government stands by the Department of Employment’s submission to the Senate 
Education and Employment Legislation Committee’s inquiry into the Fair Work (Registered 
Organisations) Amendment Bill 2013, tabled on 2 December 2013. 

This submission should be considered alongside that submission which I have attached for 
the convenience of the Committee. 

Concerns expressed by Labor 
The primary concerns raised by Labor Opposition Members in the House of Representatives 
debate relate to amendments made in the Fair Work (Registered Organisations) Amendment 
Bill 2012 – introduced by the then Minister and now Labor Leader, the Hon. Bill Shorten 
MP. Each of the concerns raised by the Opposition came into effect on 1 January 2014 as a 
result of Labor’s legislation.  

Those concerns are as follows: 

• The disclosure requirements for officers of registered organisations are too 
invasive and go further than the Corporations Act; 

• The disclosure requirements for officers of registered organisations include the 
reporting of family members’ income and assets; 

• The disclosure requirements for officers of registered organisations capture the 
whole governing body and need to be reported to the entire membership; and 

• That there is no discretion in relation to the requirements for financial 
accountability training for officers. 

An analysis of Labor’s concerns and Mr Shorten’s comments is below: 

Having voted for the legislation, Opposition Members’ are now expressing concern that: 
Disclosure goes above and beyond the Corporations Act 
Then-Minister Shorten said in 2012 when introducing the Bill: 

“This bill will require the rules of registered organisations to provide for the 
disclosure of remuneration, including board fees, of the five highest paid officials of 
the organisation as well as the two highest paid in each branch, to the members of the 
organisation. Determining the five highest paid officials will be based upon monetary 
remuneration rather than non-cash benefits. However, where an official's 
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remuneration is required to be disclosed, that disclosure will require non-cash 
benefits paid to the official to be identified.” 

Having voted for the legislation, Opposition Members’ are now expressing concern that: 
Disclosure is too invasive and covers family members 
Then-Minister Shorten said in 2012 when introducing the Bill: 

“Under the amendments proposed by the government, registered organisations will 
be required to amend their rules to provide for the disclosure of transactions between 
the organisation and related parties, which may include the family members of 
officials.” 

Having voted for the legislation, Opposition Members’ are now expressing concern that: 
Even those with substantial experience will require the training 
Then-Minister Shorten said in 2012 when introducing the Bill: 

“To improve financial literacy within registered organisations, the rules of 
organisations will require each officer whose duties relate to the financial 
management of the organisation or the branch as the case may be to undertake 
approved training relating to the officials' financial management obligations.” 

The Fair Work (Registered Organisations) Amendment Bill 2013 was drafted in such a way 
as to build on the existing framework. 

Nonetheless, the Government is giving active consideration to the issues that have been 
raised by the Senate Education and Employment Legislation Committee and stakeholders. 

The need for the legislation  
The recent Health Services Union scandals as well as reports of shadowy slush funds linked 
with the Transport Workers Union, Australian Workers Union, National Union of Workers, 
the Construction, Forestry, Mining and Energy Union, the Shop, Distributive and Allied 
Union, the Communications, Electrical and Plumbing Union and the Electrical Trades Union 
shows us that a stronger compliance regime and a more effective regulator, as introduced by 
this Bill, are absolutely necessary. Many registered organisations control assets worth 
millions of dollars – they are effectively dealing with cash flow and investments similar to 
those of sizeable businesses. Registered organisations are given special legislative privileges 
and with that flows a responsibility to be accountable. Consequently, members of unions and 
employer associations, and the community want and deserve to have confidence that such 
organisations are being properly regulated and will be subject to swift action in the event of 
any wrongdoing.  

This Bill establishes the independent Registered Organisations Commission, which will be 
constituted by a Registered Organisations Commissioner (the Commissioner) and staff 
assisting the Commissioner.  The Commissioner is to have robust investigation and 
information gathering powers. The Commissioner will be able to educate and provide advice 
to registered organisations and their members.  

The Bill also introduces stronger reporting and disclosure requirements for organisations and 
their officers, significantly higher civil penalties as well as a number of criminal penalties. 
These penalties are modelled on those facing companies and directors under the Corporations 
Act. The Government firmly believes that there should be alignment between the maximum 
penalties levied against a company director who misuses shareholders’ funds and the boss of 
a registered organisation who misuses members’ funds.  
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The need for increased penalties has been recently noted in the Federal Court in comments 
from Justice North, who is reported to have said he was unhappy at the relatively small 
penalties on offer, particularly in relation to the cost of the court proceedings.  

 “The penalties are rather beneficially low … beneficial to wrong doers.”6 

Officers who are operating within the law, which is the overwhelming majority of them, will 
continue to take on official responsibilities. The overwhelming number of officers who are 
already doing the right thing should be comforted in knowing that unlawful behaviour will be 
effectively dealt with, thus ensuring ongoing confidence in registered organisations as a 
whole. 

Registered Organisations and Corporations 
Registered organisations should be as accountable to their members as company directors are 
to their shareholders.  Much like companies, many registered organisations control assets 
worth millions of dollars.  

While the Bill further aligns the RO Act to the Corporations Law, it does so within the 
established framework of registered organisations regulation. As such, the Bill cannot exactly 
mirror the Corporations Act, if many existing features of the registered organisations 
framework are to be preserved. 

The Australian Council of Trade Unions has previously stated that there is ‘no parallel 
between the nature of the power exercised by corporations and the power exercised by 
unions’7. 

The Government agrees that trade unions, and indeed registered organisations, are different to 
corporations. Indeed, it was a Coalition Government which first sought to create a separate 
act to govern registered organisations and this Bill makes amendments to the Fair Work 
(Registered Organisations) Act 2009 and does not seek to bring registered organisations 
under the Corporations Act 2001. 

That said, the Government believes that – in relation to the discharge of duties – that the same 
consequences should apply to deliberate fraudulent conduct by a union boss as to a company 
boss. At present, the Corporations Act provides for criminal sanctions in such circumstances, 
whilst the RO Act does not.   

The duties and penalties with regard to the proposed new section 288A, as taken from section 
184 of the Corporations Act 2001, will act as a deterrent for officers of registered 
organisations tempted to do the wrong thing.  

The provisions of this are simply designed to make it clear that if officers of registered 
organisations do the wrong thing, the Courts will have the discretion to impose similar 
penalties that they are currently able to impose on directors who do the wrong thing, 
something that appears to have been supported by the ACTU in its submission to the Senate 
Education, Employment and Workplace Relations’ inquiry into the Fair Work (Registered 
Organisations) Amendment (Towards Transparency) Bill 2013: 

“…we recognise that the conduct that would amount to breaches of the proposed 
duties are sufficiently serious to attract criminal sanctions…”8 

Conclusion 

6 Judge slams penalties in union case, Australian Financial Review, 13 July 2013 
7 ACTU submission to the Senate Education, Employment and Workplace Relations’ inquiry into the Fair Work 
(Registered Organisations) Amendment (Towards Transparency) Bill 2013 
8 Ibid. 
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This Bill implements the Coalition’s election commitment that was endorsed by the 
Australian people at the 2013 election. 

I commend this Bill to the Committee.  
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INTRODUCTION 
 
1. The Department of Employment welcomes the opportunity to make a written submission to 
the Senate Standing Committee on Education and Employment Inquiry into the Fair Work 
(Registered Organisations) Amendment Bill 2013 (the Bill). 
 
2. The Bill was introduced into the House of Representatives on 14 November 2013 and 
implements the Government’s election commitment to achieve greater accountability and 
transparency for registered organisations.     

 
3. Registered organisations play a critical role in Australian workplaces and the economy and 
their members invest a great deal of trust in them. Recent examples of financial misconduct within 
certain registered organisations have demonstrated that the existing regulatory framework is not 
sufficient to provide members of registered organisations with confidence that the management of 
registered organisations is sufficiently accountable and transparent and that their membership 
contributions are being used for proper purposes.  
 
4. More effective regulation of registered organisations and increased penalties are an 
appropriate way to ensure that the interests of members are protected in the same way as the 
interests of shareholders of companies.  This will ensure that members can have confidence that 
officers of those organisations take their obligations seriously and can be held to account. 
 
5. The Bill will amend the Fair Work (Registered Organisations) Act 2009 (RO Act) to ensure 
registered organisations and their officers will have similar fiduciary and statutory responsibilities to 
those of companies and directors, as set out in the Corporations Act 2001 (Corporations Act). 
Building on the existing framework of registered organisations regulation, these amendments will 
ensure that organisations and officers are held to higher standards of accountability in relation to 
their conduct and use of members’ funds.   
 
6. The Bill will make amendments to: 
 establish an independent regulator, the Registered Organisations Commission (the 

Commission), to monitor and regulate registered organisations with enhanced investigation 
and information gathering powers; 

 strengthen existing financial accounting, disclosure and transparency obligations under the 
RO Act by putting certain rule obligations on the face of the RO Act and making them 
enforceable as civil remedy provisions;  

 amend the requirements on officers' disclosure of material personal interests (and related 
voting and decision making rights) and change grounds for disqualification and ineligibility for 
office; and 

 increase civil penalties and introduce criminal offences for serious breaches of officers' duties 
as well as new offences in relation to the conduct of investigations under the RO Act.  
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7. In line with normal Committee on Industrial Legislation processes, exposure drafts of the Bill 
were circulated to and discussed with employer organisations, unions and peak bodies during 
confidential consultation sessions facilitated by the Department on 30 and 31 October 2013.   
 
8. This submission provides: 
 a description of the role of registered organisations in the Australian workplace relations 

system;  
 a summary of the existing registered organisations framework; and 
 details of the key provisions in the proposed Bill. 

 
ROLE AND SIGNIFICANCE OF REGISTERED ORGANISATIONS IN THE WORKPLACE RELATIONS 
SYSTEM 
 
9. Employee associations and employer associations play a significant role in Australia’s 
economy through their involvement in the workplace relations system, by advocating on behalf of 
their members and by supporting the interests of their members in industrial matters. 
 
10. Formal registration as an organisation under the RO Act allows registered organisations to 
access a range of privileges and rights under the RO Act and Fair Work Act 2009 (FW Act). This allows 
organisations to play a key role in the facilitation of the national workplace relations system, 
including by: 
 engaging in the modernisation, variation and review of awards; 
 representing members in matters before the Fair Work Commission (FWC); 
 participating in the process of setting the national minimum wage; 
 representing the interests of their members in relation to work health safety and other 

industrial legislation; and 
 assisting members in the course of dispute resolution. 

  
EXISTING FRAMEWORK  
 
11. Under the RO Act, the General Manager of FWC is empowered to carry out various 
functions. The General Manager provides advice and assistance to registered organisations in 
relation to their rights and obligations under the RO Act. The General Manager is also responsible for 
keeping a register of organisations. 
 
12. The General Manager can make inquiries or conduct investigations concerning compliance 
by organisations with: 
 Part 3 of Chapter 8 of the RO Act regarding financial records and audits including reporting 

guidelines and regulations;  
 the rules of the reporting unit relating to its financials or financial administration; or 
 a breach of civil penalty provisions.  
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13. In conducting an investigation, the General Manager may currently make use of a number of 
compliance tools including issuing a rectification notice to an organisation, commencing proceedings 
or referring a matter on for possible criminal prosecution.  
 
14. Under the amendments made by the Fair Work (Registered Organisations) Amendment 
Act 2012 (the ROA Act, which will commence on 1 January 2014) the rules of all registered 
organisations must require an officer to disclose: 
 any remuneration and relevant non-cash benefits paid to them;    
 any material personal interests in a matter that relates to the affairs of the organisation or 

branch;  and 
 certain payments made by the organisation or any of its branches. 

 
15. An organisation is required to inform members of the disclosures made to it by officers in 
accordance with its rules. The Minister may issue guidelines containing one or more sets of model 
rules dealing with disclosure by officers. 
 
16. Under the RO Act, the penalty that may be imposed by the Federal Court for contravening a 
civil penalty provision is 60 penalty units (or 300 penalty units for a body corporate). 
 
KEY MEASURES IN THE BILL 
 
17. As noted above, this Bill will amend the RO Act to ensure better governance of registered 
organisations. While the Bill further aligns the regulations of registered organisations with the 
regulation of corporations, it does so within the existing RO Act framework, meaning that existing 
features of the framework have generally been preserved. 
 
18. The amendments will provide an appropriately empowered and independent regulator that 
will ensure compliance with the RO Act. The amendments will also improve the governance and 
financial transparency of registered organisations for the benefit of their members. 
 
19. The key measures in the Bill are outlined below. They are set out in three broad categories: 
 establishment of the Commission with enhanced investigation and information gathering 

powers based on those of Australian Securities and Investments Commission (ASIC); 
 measures to promote transparency and accountability, including financial disclosure 

requirements, disclosure of material personal interests and reporting requirements; and 
 increasing civil penalties and introduction of a range of additional criminal offences. 

 
20. The greater alignment of regulation of registered organisations with that of companies, a 
dedicated and independent regulator and increased penalties will ensure that members of 
registered organisations can have the same confidence in the regulatory framework and oversight of 
their organisations that is enjoyed by shareholders of companies. Members can also be confident 
that officers of registered organisations must take their obligations seriously and will be held to 
account. 
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Registered Organisations Commissioner and the Registered Organisations Commission 
 
The current regulator 
 
21. The FWC (established by s 575 of the FW Act) is comprised of a tribunal and an 
administrative arm. The head of the tribunal is the President. The General Manager, who oversees 
the administrative work performed by the staff of the FWC, assists the President. 
 
22. In relation to registered organisations, the tribunal deals with registration of new 
organisations, cancellation of registration in limited circumstances (Chapter 2 of the RO Act), 
approval of amalgamation and withdrawal from amalgamation ballots (Chapter 3 of the RO Act), 
representation orders in demarcation disputes or for workplace groups (Chapter 4 of the RO Act), 
approval of alterations to the name or eligibility rules of organisations (Chapter 5 of the RO Act), 
orders for a member of an organisation to inspect the organisation’s financial records, and approval 
of membership agreements between organisations and state registered unions.  
 
23. In relation to registered organisations, the administrative arm of the FWC deals with 
overseeing the compliance of registered organisations, processing right of entry permit applications 
and providing information about the rights and obligations of registered organisations. It also 
conducts inquiries and investigations (Chapter 11 of the RO Act) into registered organisations’ 
accounting and auditing obligations, rules regarding finances and financial administration, as well as 
any breaches of the civil penalty provisions of the RO Act (Chapters 7, 8 and 9 of the RO Act). The 
General Manager is able to commence proceedings in relation to breaches of civil penalty provisions, 
or refer matters to the Director of Public Prosecutions or the police regarding possible criminal 
offences. 
 
The Registered Organisations Commissioner and Commission  
 
24. New Part 3A of Chapter 11 of the RO Act will establish the Commission as a dedicated 
independent regulator. The Commission will be constituted by a Registered Organisations 
Commissioner (the Commissioner) and staff assisting the Commissioner. The Commissioner will 
assume the investigations, enforcement, advice and assistance responsibilities of the General 
Manager in relation to registered organisations.  
 
25. The Commissioner will be required to ensure that investigations are completed quickly and 
efficiently. The Commissioner will have the independence and powers to regulate registered 
organisations effectively, efficiently and transparently. 
   
26. The staff assisting the Commissioner will be persons engaged under the Public Service Act 
1999 (PS Act) and employed within the Office of the Fair Work Ombudsman. The effect of including 
the Commission as part of the Office of the Fair Work Ombudsman is to make the Fair Work 
Ombudsman the relevant Chief Executive for the Commission for the purposes of the Financial 
Management and Accountability Act 1997 (FMA Act).   
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27. While the Commission will be part of the Office of the Fair Work Ombudsman for the 
purposes of the PS Act and the FMA Act, it will have a high degree of independence. The 
Commissioner will have independence in the exercise of his or her functions and powers and in his 
or her ability to direct staff in relation to the performance of those functions. The Commission will 
also have a Special Account to ensure financial independence from the Office of the Fair Work 
Ombudsman.   
 
Registered Organisations Commissioner 
 
28. The Minister will appoint the Commissioner for a period of up to 5 years. The Remuneration 
Tribunal will determine the remuneration of the Commissioner. 

 
29. The broad functions of the Commissioner will be to promote the efficient management of 
organisations and high standards of accountability of organisations and their office holders to their 
members and to promote compliance with financial reporting and accountability requirements of 
the RO Act, including by providing education, assistance and advice to organisations and their 
members. The Commissioner will have the function of monitoring registered organisations and their 
office holders to ensure they comply with the provisions of the RO Act.  

 
30. The Bill also confers specific functions on the Commissioner. For example, under Part 4 of 
Chapter 11 of the RO Act the Commissioner will be able to conduct inquiries and investigations, 
commence legal proceedings in respect of contraventions of civil penalty provisions and refer 
possible criminal offences to the Direct or Public Prosecutions or law enforcement agencies.   
 
31. The Commissioner will be subject to a degree of Ministerial oversight equivalent to 
comparable regulators. The Minister will be able to give directions of a general nature to the 
Commissioner, but not directions as to a particular matter or investigation. The Commissioner will 
be required to produce an annual report about the operations of the Commission to be presented to 
the Parliament and the Minister may direct the Commissioner to produce reports in relation to a 
function or the functions of the Commissioner. As a statutory office holder the Commissioner will be 
required to appear before Senate Estimates.  
 
The Commissioner’s investigation and information gathering powers 

 
32. The Commissioner has been given stronger investigation and information-gathering powers 
than those that currently apply (items 214 – 223 of Schedule 2 of the Bill). The increased role 
envisaged for the regulator in ensuring transparency and accountability necessitated a revision of 
the powers available. The new powers have been closely modelled on powers available to ASIC 
under the Australian Securities and Investments Commission Act 2001 (ASIC Act). These new powers 
will support and assist members who wish to remedy a breach of an officer’s or organisation’s failure 
to comply with the RO Act, in particular with their financial disclosure or accountability obligations.  

 
33. In line with the powers exercised by ASIC, the new powers of the Commissioner may be 
exercised when on reasonable grounds he or she believes that a person has: 
 information or a document that is relevant to an investigation; or  
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 is capable of giving evidence that the Commissioner has reason to believe is relevant to an 
investigation. 

 
34. It is important to note that the powers of the Commissioner may only be exercised when it is 
reasonable to do so and in cases where the information or documents sought are relevant to an 
investigation. This ensures that there are appropriate limitations on the powers of the 
Commissioner, while ensuring that the Commissioner has a range of tools at his or her disposal to 
effectively undertake the task of monitoring and regulating registered organisations. 
 
35. Broadly, the Commissioner will have new powers to question people on oath or affirmation 
and new powers in relation to documents. However, the use of these powers is not permitted unless 
a notice has been issued notifying a person of the requirement to take the oath or affirmation.  
 
36. The Bill sets out a number of requirements that may be made of a person to be questioned 
by the Commissioner and for the conduct of the interview. However, it also makes clear that: 
 questions may only deal with matters relevant to the investigation; 
 that the person’s lawyer has a right to attend the interview; and 
 that a record of the interview must be provided by the Commissioner to the person if the 

person so requests. 
 
37. The General Manager currently has broad powers to require documents from certain people 
in relation to an investigation. These powers will be maintained, but a number will be expanded. In 
particular, the Bill will amend the RO Act to allow the Commissioner to apply to a magistrate for the 
issue of a warrant. Again, an application may only be made where the Commissioner has reasonable 
grounds to suspect that there are documents being kept at the premises.  
 
38. The Bill sets out a framework for the issuing and execution of a warrant and the use of 
documents obtained through use of the warrant. These rules are closely based on relevant 
provisions of the ASIC Act and are designed to provide safeguards around the use of warrants.   
 
39. The Bill also introduces a number of evidentiary requirements that broadly deal with how 
material obtained during an investigation may be handled and the use to which it may be put (item 
230 of Schedule 2 to the Bill).   
 
40. Importantly, the Bill provides that a person may make a claim that information that they 
may be required to produce as part of an investigation may incriminate the person (new section 
337AD). Such information is generally not admissible in evidence against the person in a criminal 
proceeding or proceedings for the imposition of a penalty.  
 
41. The Bill also makes clear that lawyers are permitted to withhold information under legal 
professional privilege subject to certain requirements (new section 337AE). While the Bill places 
additional statutory obligations on lawyers claiming privilege, it is not intended to otherwise 
abrogate common law principles of legal professional privilege. 
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Accountability to membership: financial disclosure requirements, disclosure of material personal 
interests and reporting requirements 
 
42. As stated above, the RO Act imposes a range of accountability requirements on 
organisations and their officers. Part 3 of Chapter 8 of the RO Act imposes record keeping and 
accounting obligations on organisations and branches. The ROA Act amended an organisation’s 
accountability to members by requiring the disclosure of remuneration, expenditure and material 
interests of officials under the rules of organisations. These requirements will commence on 1 
January 2014. 
 
Statute based disclosure requirements 
 
43. New Part 2A of Chapter 9 introduced by the Bill, amends the RO Act to extend and 
strengthen the rule based disclosure of certain financial matters by: 
 placing the existing disclosure requirements on the face of the legislation to become statutory 

requirements that can be enforced as civil penalty provisions; and 
 requiring organisations to illustrate to members their total expenditure for the financial year. 
 
44. The new accountability measures in the Bill are intended to foster greater transparency and 
empower members in the governance of the organisation. Members will be provided with greater 
access to information on the operation and internal governance of their organisation. The provision 
of information to members will also encourage organisations to be proactive in engaging with 
members about their administration and to create more open and effective governance processes. 
 
45. The Bill will replace the rule based obligations introduced by the ROA Act with statutory 
requirements of a higher standard. Each officer must disclose to the organisation or branch any 
relevant remuneration that has been paid to them. An officer must make the disclosure as soon as 
practicable but may make a standing disclosure to the Committee of Management where the 
remuneration is paid regularly.  
 
46. Organisations must then provide a comprehensive disclosure of their top five highest 
remunerated officers to members, including branch members. This will include:  

 the identity of each officer; 
 the value and form of the remuneration; and 
 relevant non-cash benefits during the financial year.   

 
47. Branches must also disclose the same information to members to ensure an equivalent level 
of transparency at all levels of an organisation. The requirement on branches to make disclosures for 
their top five officers is an increase from the requirements introduced by the ROA Act, which only 
required disclosures to be made in relation to the two highest paid officers of the branch. 
 
48. Organisations and branches will also be required to disclose to members each payment 
made during the financial year to a related party of the organisation or its branch. Organisations 
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must also disclose each payment made to a declared person or body of the organisation or branch, 
which includes officers who have disclosed a material personal interest.  
 
49.  An organisation and branch can apply to the Commissioner for alternative arrangements for 
disclosure in circumstances where compliance with the obligation would be unduly onerous. An 
organisation or branch must provide particulars on the special circumstances that exist, the 
proposed alternative arrangement and evidence that it has achieved high standards of financial 
accountability. A transitional rule has been included in the Bill that will require the Commissioner, 
when considering applications for alternative disclosure arrangements, to take into account any 
exemptions allowed by FWC under s 148D of the RO Act (as amendment by the ROA Act). 
 
50. To ensure that members can easily access the information required to be disclosed, an 
organisation and branch must place all information in a prepared ‘officer and related party 
disclosure statement’ each financial year. This statement must be provided to members and the 
Commission within six months of the end of the financial year. 
 
51. The replacement of existing disclosure requirements with statutory obligations will enable 
penalties to be imposed on organisations and officers who breach their disclosure duties. Currently, 
the rule based disclosure requirements are not subject to civil penalties. The fact that the Bill 
enables penalties to be imposed for a breach of disclosure duties will provide members with the 
confidence to approach the Commission to enforce the disclosure obligations and thus increase their 
access to information. The penalties will also provide a strong disincentive for organisations and 
officers that may be considering breaching their disclosure obligations. Penalties are discussed in 
more detail below. 
 
Material Personal Interest 
 
52.  
Similar to the material personal interest regime under the Corporations Act, the new Part 2A of 
Chapter 9 as introduced by the Bill will require that an officer must disclose, to the organisation or 
branch, any material personal interest in a matter that relates to the affairs of the organisation or 
branch that the officer or their relative has acquired. 
53. An officer must disclose the nature and extent of the interest as soon as practicable but may 
give standing notice to the committee of management of a material personal interest in a matter 
even before the interest materialises and relates to the affairs of the organisation. 
 
54. In keeping with an officer’s fiduciary obligations and broadly consistent with the 
Corporations Act, an officer who has declared a material personal interest will not be permitted to 
participate in the decision making process that relates to his or her interest. Restricting an officer’s 
ability to partake in the decision making process is intended to prevent an officer from using their 
position to steer an organisation or branch into a transaction from which the officer will gain a 
personal benefit or financial advantage but which may not be in the best interests of the 
organisation.  
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55. An officer can take part in the decision making process only when the majority of the 
Committee of Management who do not have the same interest in the matter pass a resolution 
stating that it is satisfied that the interest should not disqualify the officer from taking part in the 
decision making process.  
 
56. Organisations and branches must disclose all material personal interests that have been 
disclosed to it by officers during the financial year. The disclosure must be included in the officer and 
related party disclosure statement. 
 
Accountability standards 
 
57. Item 89 of Schedule 2 to the Bill will amend reporting guidelines to require a clear and 
concise summary of the expenditure of an organisation to its members. The provision of this 
information will make it easier for members to understand the sometimes complicated reporting of 
financial information. 
 
58. To ensure that officers of an organisation or branch fully comprehend their reporting and 
accounting obligations, item 166 of Schedule 2 to the Bill will place a statutory requirement on the 
organisation or branch to require that an officer undertake approved financial management training. 
Each officer of an organisation and branch is required to undertake training that has been approved 
by the Commissioner and covers each of the officer’s financial duties.  
 
59. Placing the responsibility on the organisation or branch to ensure that officers undertake 
training will facilitate the transition in organisations and branches to a more transparent internal 
governance and administration process. 
 
Increases to civil penalties and introduction of new offences 
 
60. In its Policy Towards Better Accountability and Transparency of Registered Organisations, the 
Coalition Government emphasised that the penalties imposed on organisations were not sufficient 
when compared to those faced by companies and committed to ensuring that ‘the penalties for 
breaking the rules are the same as that applying to companies and their directors, as set out in the 
Corporations Act.’  
 
61. In accordance with the policy, the Bill sets out a range of amendments to increase the 
quantum of certain civil penalties and to introduce a criminal offence in relation to certain 
intentional or reckless breaches of officers’ duties. These changes reflect the seriousness with which 
the Government considers breaches of the obligations set out in those provisions. The amendments 
also reflect the broader policy concern to increase transparency and accountability of registered 
organisations and to provide members with confidence that their organisations are being run 
properly and in their best interests.  

 
62. Finally, the Bill will also create a number of criminal offences in relation to investigations 
conducted by the Commissioner that bolster existing provisions in relation to investigations by the 
General Manager in the RO Act (discussed above). 
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Increasing civil penalties 
 
63. As noted above, certain civil penalties have been increased to address the comparatively low 
level of penalties that currently exist under the RO Act. These increases are broadly in line with the 
quantum of penalties that apply under the Corporations Act. Whereas some stakeholders pointed 
out that the higher range of penalties under the Corporations Act only applied to larger 
corporations, the approach taken with these reforms was to align with the existing registered 
organisations framework, which does not (and never has) distinguished between organisations on 
the basis of membership or revenue or other considerations.  However, as explained below, specific 
differences in the two penalty regimes have required the penalties to be modified.  
 
64. In reconciling the differences in the two penalty regimes, the Bill has preserved the RO Act’s 
existing civil penalty regime but increased the penalties to broadly mirror those provided for in the 
Corporations Act.  
 
 Certain civil penalty provisions under the RO Act have not been amended and retain the existing 

penalties, namely 60 penalty units for an individual ($10,200) or 300 penalty units for body 
corporate ($51,000). These civil penalties apply to provisions dealing with less serious 
contraventions.  

 Civil penalties for breaches of provisions requiring the lodgement of financial or other 
information with the ROC are raised to a maximum penalty of 100 penalty units for an individual 
($17,000) or 500 penalty units for a body corporate ($85,000). In light of similar provisions under 
the Corporations Act, the penalty reflects the serious nature of the offences and reinforces the 
importance of transparency and good governance.  

 A breach of an officer’s financial management duties and new disclosure obligations will also 
carry the maximum penalty of 100 penalty units for an individual ($17,000) or 500 penalty units 
for a body corporate ($85,000) but where such a breach constitutes a ‘serious contravention’ a 
maximum penalty of 1200 penalty units for an individual ($204,000) or 6000 for body corporate 
($1,020,000) may be imposed.  

 
65. Section 6 of the RO Act will be amended by item 4 of Schedule 2 to the Bill to provide that a 
‘serious contravention’ in relation to a contravention of a specified civil penalty provision is a 
contravention that: 
 materially prejudices the interests of the organisation or branch, or the members of the 

organisations or branch; or 
 materially prejudices the ability of the organisation or branch to pay creditors; or  
 is serious.  
 
66. The concept of a serious contravention was introduced to reflect the approach to penalties 
that apply to a director’s duties under sections 180 - 183 of the Corporations Act. The serious 
contravention concept is modelled on s 1317G of the Corporations Act.  
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67. The serious contravention test also applies to breaches of the new disclosure obligations 
including material personal interest disclosures and in relation to a directions contravention (see 
item 7 of Schedule 1 to the Bill).  
 
68. In addition to the increase in civil penalties, the Bill will also allow the Federal Court to 
disqualify a person who has contravened a civil penalty provision from holding office in an 
organisation (item 209 of Schedule 2 to the Bill). This power has been modelled on similar powers 
available to the Federal Court under the Corporations Act, including the factors that may be taken 
into account when considering an application for disqualification.  
 
Criminal offences 
  
69. In addition to the increases to the civil penalties available under the RO Act, the Bill will also 
introduce, in relation to an officer’s financial management duties, criminal offences regarding good 
faith, use of position and use of information for officers (item 163 of Schedule 2 to the Bill). These 
offences have been modelled on s 184 of the Corporations Act. 
 
70. New section 290A of the RO Act, will introduce a number of offences that relate to officers 
and employees of organisations and branches: 
 failing to exercise powers or discharge duties in good faith and for a proper purpose; 
 using their position to gain advantage for themselves or someone else; and 
 using information obtained while an officer or employee to gain an advantage for them or 

someone else. 
 
71. The Bill provides that a conviction under the new criminal offences in relation to breaches of 
good faith, use of position and use of information will be considered a prescribed offence. The effect 
of this amendment is to ensure that officers convicted of the new offences will not generally be 
eligible to be an officer of an organisation or to stand for election to office (see section 215 of the 
RO Act).  
 
72. Finally, the Bill introduces new offences in relation to the conduct of investigations under 
the RO Act (items 225 – 230 of Schedule 2 to the Bill). As discussed above, a range of new powers of 
investigation and information gathering will be available to the Commissioner. Similarly, a number of 
new offences have been introduced that reflect similar offences under the ASIC Act in relation to the 
conduct of investigations. 
 
73. A penalty of 100 penalty units or two years imprisonment, or both, may be imposed upon a 
person who intentionally or recklessly fails to comply with a notice issued by the Commissioner in 
relation to an investigation, who provides a false statement or information to the Commissioner, or 
who fails in accordance with the new investigation and information gathering powers, to:  
 answer a question; 
 explain a matter about the content of a document or to which a document relates;  
 explain where documents may be found, and who last had possession, custody or control of the 

documents and where that person may be found; or  

Fair Work (Registered Organisations) Amendment Bill 2013
Submission 5

Fair Work (Registered Organisations) Amendment Bill 2013
Submission 1



13 
 

 identify property of an organisation and explain how the person has kept account of the 
document.   

 
74. The Bill introduces a number of specific defences in relation to the above offences in cases 
where a person: 
 provides a reasonable excuse for their conduct,  
 has explained the matter to the best of their abilities; or 
 the person complied with the requirements of an investigation to the extent that he or she is 

capable. 
 
75. The Bill also introduces a number of strict liability offences that are generally ancillary to the 
investigative powers of the Commissioner. These offences are set out in new section 337AA and 
mirror similar offences under the ASIC Act. The penalty for breaching these penalties is 60 penalty 
units.  
 
76. A person will commit an offence and face a penalty of 100 penalty units or two years 
imprisonment or both if a person hinders or obstructs the exercise of a power including the 
execution of a warrant in relation to an investigation (new section 337AB of the RO Act). If a person, 
who is in charge of a property that is entered in execution of a warrant, fails to provide all 
reasonably facilities intentionally or recklessly, he or she will face a penalty of 25 penalty units or six 
months imprisonment or both (new section 337AB of the RO Act). A person will not commit the 
above offences if they have a reasonable excuse.  
 
77. An offence also attaches to a person who conceals, destroys, mutilates, alters documents or 
sends documents interstate or out of Australia that are relevant to an investigation. A penalty of 200 
penalty units or five years imprisonment or both will apply unless a person proves that they did not 
intend to defeat the purposes of the investigation or delay or obstruct the investigation.  
 
78. As noted above, it is not intended that the RO Act will impose on the principles of legal 
professional privilege. However, a legal representative will face an offence of 10 penalty units or 
three months imprisonment or both if he or she fails to comply with certain requirements in relation 
to withheld communication including providing details of the identity of the person to whom the 
communication was made and the identity of the document containing the communication. 
 
 
 
 
 

Fair Work (Registered Organisations) Amendment Bill 2013
Submission 5

Fair Work (Registered Organisations) Amendment Bill 2013
Submission 1


	SKMBT_C55414011515390
	Submission to the Senate Committee
	Sub_51

