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Committee Secretary 

Senate Inquiry into 

White-Collar Crime Penalties 

Parliament House 

Senate.eco@Aph.gov.au 

 

 
 

Dear Senators 
 

Thank you for the opportunity to contribute to this very important area 
which dovetails into many other Parliamentary Inquiries, eg into ASIC, 

Foreign Bribery, and anti-corruption measures. 
 

US 'CLASS ACTION' EVIDENCE 
 

1. As you may be aware, US authorities like the Consumer Finance 
Protection Bureau carry out investigations, initiate prosecutions, and recover 

compensation for victims without the need for private litigation. We feel it is 
vitally important that these types of prosecutors have clear guidelines on the 

class of victims they can recover compensation for as part of the penalty. 

Furthermore the compensation should not go to the Crown office, would 
rather should go directly to the relevant victims. We strongly urge you to cut 

out as many of the middlemen as possible in order to maximise the returns 
to victims.  

 
The US evidentiary system is worth examining for major 'class' prosecutions 

that commonly involve millions of pages of documents, such as 25,000,000 
mortgages in a case that penalised Citigroup $7,000,000,000 in July 2014. 

Apart from speeding up trials, cases can be brought before limitations 
periods expire, and staff can work on other cases.  
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Streamlining evidence with international cooperating agencies: 
 

We also think it would be beneficial if rules of evidence were streamlined 
with Britain and the USA to better ensure that all the cooperating 

international investigators can use the others' evidence. It might be 
necessary to pass an act that simply says that the evidence for an Australian 

trial will be admissible if it is admissible in the country of origin. 
 

2. The thinking in the now famous "Yates memo" has criminal and 
administrative penalty prosecutors working together, along with the IRS and 

international white-collar crime investigators, to penalise the corporation 
while always keeping the responsible individuals in sight for personal 

prosecution.  
 

The evidentiary standards should be streamlined so be various prosecutors 

sing from the same hymn book to the juries. There must be nothing more 
frustrating and costly than having to redo different presentations, and of 

course there is any administration cost of justice that can benefit from 
streamlining.  

 
3. Complete statements of admission of guilt should be public and admissible 

in other cases (including civil litigation by victims of corporate wrongdoing, 
e.g. shareholders and customers). 

 
4. Cooperating witnesses should be included in standard form release 

clauses of governmental prosecutors, the state and the Commonwealth, and 
related agencies. In other words, potential witnesses, actual witnesses, and 

whistleblowers should be granted immunity, protection from retaliation, 
and exoneration of (for example) mortgage debt. As in a matter we have 

in mind from Fos, the mortgage was written off 90% in accordance with the 

general  ex turpi causa principles that does not allow the perpetrator to 
keep his ill gotten gains. In our opinion, perpetrators should not keep their ill 

gotten gains, and should be barred from taking steps to inflict financial harm 
on potential witnesses. 

 
 

5. Important witnesses should be given guaranteed immunity from 
prosecution (subject to appropriate qualifications) to encourage the small 

fish to finger  Mister Big. In our view, part of the penalties should be 
allocated towards rewarding witnesses in a carrot and stick approach as in 

the appended opinion of U.S. SEC Deputy Commissioner Kara Stein. 
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Full disclosure of plea-bargain to the Court: 
 

Attached are other concerns of a Victorian Supreme Court judge with the 
expectation is simply to rubberstamp deals done by ASIC and defendants. 

The same views are shared by Judge Rackoff of New York. In the cases after 
be global financial crisis, it was too common for the shareholders and 

consumers to wear the ultimate consequences of managers. Rackoff gave 
the analogy of traffic on the freeway. Most people stuck to the speed limit, 

some drove at 120 mph, and others had 200 miles an hour weaving in and 
out of traffic. A calamity was inevitable. The traffic tickets were not paid by 

the perpetrators. Accordingly we support the idea that the perpetrators be 
required to disgorge profits, disgorge bonuses, and generally be kept 

honest. 

 
Disgorgements:  

 
With creative accountancy, it is relatively easy to inflate profit and thereby 

inflate one's bonus. The false accounting may never be noticed, or if it is 
noticed, it is noticed long after the statute of limitations has expired. We 

suggest the concept of tolling which keeps the statue limitations rolling 
along. As senators may be aware, in the USA some prosecutions and 

recoveries by retrospective to the 1990s. We firmly believe that the ill gotten 
gains should be recoverable with retrospective effect. 

 
We also believe that it is unacceptable to simply hand over the ill gotten 

gains if one happens to be caught. The typical criminal mind thinks it'll never 
get caught because they are too clever, and if caught, they think they need 

only hand over the cookies in their pocket. We think they should be sent to 

the principal for the strap. Crime should not pay. 
 

Mens rea: 
 

For some offences in the USA, no intention is required. An example is in the 
field of the laws of bribery of foreign government officials. (See the 

attached). The " I didn't know it was illegal" is too often a copout. In our 
experience, and that of many of the submitters to the Senate Inquiry into 

Foreign Bribery, we have encountered wilful defiance of extraterritorial U.S. 
foreign corrupt practices legislation. Appallingly that defiance extended to 

purported legal ethics guardians that the Victorian Ombudsman 
recommended be referred to the local anticorruption commission, IBAC. (We 
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urge that white-collar criminal penalties be extended to individuals in 

governmental prosecutorial positions that, in our experience, has preferred 
to cover things up to save their own skins). 

Evidentiary standards: the reverse onus of proof adopted by the 
British Financial Conduct Authority. 

 
If we understand how colleagues from the legal services community, there is 

a standard of proof called the Briginshaw Standard. It is apparently 
somewhere between the balance of probabilities and the Beyond Reasonable 

Doubt standard in blue-collar criminal cases. According to our colleagues, 
this standard is a barrier to them successfully prosecuting top tier 

gatekeepers such as multinational law firms. We therefore recommend a 
lower standard of proof, such as the balance of probabilities. In fact we 

believe that they have reversed the onus of proof and placed it squarely on 
the directors, thanks to an initiative by the British Financial Conduct 

Authority. We fully support that reverse onus of proof. We also think our 

friends at the Financial Ombudsman Service are correct in saying that the 
Inquisitorial System has merit. Under the genuine inquisitorial system 

throughout Europe, the bank would have to prove its innocence. In our view, 
it is about time that these sociopathic unsympathetic corporate executives 

were held to a count. In the same breath we have to stress that legal 
profession legislation actually says the prosecutor is immune from improper 

actions, and the prosecutor is entitled to legal costs even if the prosecution 
loses. A Stalinist as that sounds, we think it would be an excellent idea if the 

same concepts apply to governmental boards that carry out disciplinary or 
regulatory functions. The public simply want to see fairness and equity, 

proper and ethical prosecutorial investigations, and the holding to account of 
excessive greed. 

 
Penalties for Corporations that impersonate government agencies: 

 

There are hundreds of submissions from victims of bank tactics as seen on 
60 Minutes in the case of a bank and an 85-year-old farmer who never 

missed a payment. Customers are directed towards the so-called 
ombudsman schemes which are corporations that have permission from 

ASIC to not add “Ltd” to their name. (We think these misleading names 
should be banned). As a result of the misleading name, consumers assume 

they will get a service from an impartial government investigator rather than 
a bank-operated arbitration scheme with rules drafted by the banks to stack 

the deck in the bank's favour. A common theme in lots of media reports and 
Parliamentary hearings are the blocking tactics used to literally drive people 

to suicide, as in the case of the average four farm suicides per week in 
Queensland (refer to Senator Bob Katter). 
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The most common tactic we come across is known in psychology as gas 
lighting. Basically nothing the victim puts forward to the so-called 

ombudsman is good enough. In our case, our material came from the US 
Department of Justice and the Reserve Bank of Australia, which was not 

good enough for the financial ombudsman, but turned out to be worth 
billions in losses for a global credit card company. Unlike the ombudsman's 

customers, the bank are given extensions of time and are permitted to 
destroy it or lose documents that go against them, as in the case of falsified 

loan application forms. The delays and frustration, combined with banks 
seizing assets and investment funds, are calculated to bully the victim into 

submission or suicide. Things get even worse as the ombudsman scheme 
seek to create rights to seize your assets that are in another bank 

altogether. (We can see why people hide money in the Cayman Islands!). 
We therefore think that these falsely described corporate ombudsman should 

be identified as corporate arbitration schemes, and we also think that the 

penalties should include a white-collar crime penalty akin to manslaughter 
by reckless indifference. We are appalled and disgusted at how these 

impersonators of government officials so readily throw their victims on the 
scrapheap. It is time that they ship up or ship out. The same goes for their 

directors on numerous government boards which are infamous for rewarding 
yes-men who rubberstamp anything the CEO says. We firmly believe the 

directors, and all of the staff who are complicit, should be held to account. 
We fully support the ideas in the Memo of US Deputy Attorney General Sally 

Yates to all of her international crimebusting agencies. 
 

Thank you for this opportunity to comment. 
 

Kindest regards 
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Attachments:  

 
 

SAMPLE: NO NEED TO PROVE GUILTY INTENT: 
 

 
 
INQUISITORIAL SYSTEM:  
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HOLD INDIVIDUALS RESPONSIBLE 
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HOLD RESPONSIBLE THOSE BUREAUCRATS WHO 'GASLIGHT', DELAY, OBFUSCATE, AND ALTER 
EVIDENCE, FABRICATE FILE NOTES  
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CIRCUMLOCUTIVE SENTENCES 

 

 

 

Criminal, civil and administrative penalties for white collar crime
Submission 1



16 

 

 

 

US PROSECUTION COSTS 'ONLY' $3.5M THANKS TO RULES OF EVIDENCE:  
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FESS UP EARLY FOR A NON PROSECUTION OR DEFERRED PROSECUTION DEAL: 

 

 

SAMPLE OF EVIDENCE  PRESENTED TO COURT IN US & 17 STATES V AMERICAN EXPRESS:  
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LET'S NOT FORGET THE VICTIMS 
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SAMPLE RECOVERY ORDER IN BRITAIN WITH EXTRADITION OF AN AUSTRALIAN TO SERVE TIME 
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NO RUBBER STAMP PLEA DEALS:  
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