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1. Introduction

1.1. Purpose 

The Department of Home Affairs (the Department) welcomes the opportunity to make a submission 
to the Joint Standing Committee on Migration inquiry into the review processes associated with 
visa cancellations made on criminal grounds. This submission addresses the terms of reference for 
this inquiry, with regard to: 

• The efficiency of existing review processes as they relate to decisions made under section
501 of the Migration Act.

• Present levels of duplication associated with the merits review process
• The scope of the Administrative Appeals Tribunal’s jurisdiction to review ministerial

decisions.

1.2. Scope 

As the inquiry relates to visa cancellations made on criminal grounds, this submission focuses on 
visa cancellation and refusal powers that are directly or indirectly related to a foreign national’s 
criminal conduct or other serious conduct of concern.  

1.3. Key points 

The Australian Government takes seriously its responsibility to protect the Australian community 
from the risk of harm posed by foreign nationals who engage in criminal conduct or behaviour of 
concern. There are strong provisions in the Migration Act 1958 (the Act) which allow the Minister 
for Home Affairs, Immigration and Border Protection (the Minister), other portfolio Ministers, or a 
departmental delegate to cancel or refuse the visas of foreign nationals who have engaged in such 
conduct. The Government’s legislative amendments in December 2014 significantly strengthened 
these visa cancellation and refusal powers and ensure a robust framework by which foreign 
nationals can be considered for visa cancellation and refusal. These legislative changes have 
resulted in a stronger focus on community protection, a greater range of conduct and criminality 
being captured under the Act and more foreign nationals being referred for assessment of 
character issues.   

Where a delegate decides under section 501 to cancel, refuse or not revoke mandatory 
cancellation of a visa, it is open to the foreign national to seek merits review of the decision with 
the Administrative Appeals Tribunal (AAT). The AAT is an independent body that has the authority 
to affirm, vary, set aside and substitute a decision, or remit a decision back to the Department for 
reconsideration, with recommendations or directions as it considers appropriate. The Minister and 
other portfolio Ministers have personal powers under the Act to cancel or refuse a visa under 
section 501, and to set aside AAT decisions and substitute them with a cancellation or refusal 
decision. Such decisions are not reviewable by the AAT, but may be subject to judicial review. In 
the event that the AAT affirms a delegate’s decision, it is open to the foreign national to seek 
judicial review if they believe there was an error of law in the AAT’s decision. All section 501 
decisions may be subject to judicial review. 
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The character test 

2.1.4 The character test is detailed at section 501(6) of the Act, and consists of objective and 
subjective limbs.2  

2.1.5 A foreign national may not pass the character test on a number of grounds including, but 
not limited to: 

• if they have a ‘substantial criminal record’ (for example, if they have been sentenced
to 12 months or more imprisonment or two or more terms of imprisonment that total
12 months or more,3 including any suspended terms of imprisonment);4

• if they are reasonably suspected of being a member, or associating with, a group,
organisation or individual involved in criminal conduct;

• if they have been convicted, found guilty or have had a charge proven for a sexually
based offence involving a child (regardless of the sentence);

• on the basis of their past and present general and/or criminal conduct; or
• if there is a risk that the foreign national would engage in criminal conduct in

Australia; harass, molest, intimidate or stalk another person in Australia; or
represent a danger to the Australian community.

2.1.6 Where a foreign national has been sentenced to two or more terms of imprisonment which 
total 12 months or more, they will also objectively fail the character test on the basis of their 
substantial criminal record. Any sentences of imprisonment imposed by foreign courts will 
be relevant in determining whether a foreign national has a substantial criminal record.  

2.1.7 The sentencing of foreign nationals found guilty of an offence against Australian law is a 
matter for Australian courts to determine according to the applicable legislation and 
guidelines for the relevant jurisdiction. Depending on the relevant jurisdiction,  
immigration matters may be taken into account in sentencing. 

2.1.8 For example, the Victorian Sentencing Manual outlines that the prospect of deportation may 
be relevant in considering the hardship of any sentence of imprisonment.5 Further, pursuant 
to section 24 of the Crimes (Sentencing Procedure) Act 1999 (NSW), a New South Wales 
(NSW) court must take into account time served in custody when considering sentencing. 
The NSW Sentencing Bench Book provides that a court may have regard to detention in an 
immigration facility, notwithstanding that an offender has been granted bail for an offence.6  

2 Section 4.1 sets out the full range of grounds under which a foreign national may be found not to pass the character test. 
3 As per section 501(12) of the Act, for the purposes of this section, imprisonment includes any form of punitive detention in a facility or 
institution.  
4 ‘Substantial criminal record’ is defined in section 501(7) of the Act, see section 4.1. 
5 Victoria Sentencing Manual, 11.7.9 Hardship in the risk of deportation, Judicial College of Victoria, last updated 5 October 2017 
http://www.judicialcollege.vic.edu.au/eManuals/VSM/16165.htm.  
6 NSW Sentencing Bench Book, Court to take other matters into account (including pre-sentence custody), [12-510] What time should 
be counted? Judicial Commission of New South Wales, viewed 6 April 2018 
https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/court to take other matters into account.html.  
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2.1.9 Where a foreign national does not have a substantial criminal record but has engaged in 
criminal conduct or other serious conduct of concern, there may be grounds to consider 
refusal or cancellation of their visa on the basis of a subjective limb of the character test. 
For example, they may subjectively fail the character test on the basis that their past and 
present general and/or criminal conduct indicates that they are not a person of good 
character, or where there is a risk that they may represent a danger to the Australian 
community. Foreign nationals may be referred to the Department by law enforcement 
agencies for consideration under the subjective character grounds where there is a concern 
regarding risk to the community.  

2.1.10 In determining whether there are grounds to consider cancelling or refusing a foreign 
national’s visa, consideration may be given to sentencing remarks including any judges 
comments concerning the likelihood of reoffending or the risk a foreign national may pose. 

2.1.11 In FY2017/18 (as at 31 March 2018), the three most common offence types for section 501 
visa cancellations and refusals were assault, drug offences and other violent offences.7 

Mandatory cancellation 

2.1.12 The mandatory cancellation provision at section 501(3A) of the Act, introduced in 
December 2014, significantly strengthened visa cancellation powers. In FY2016/17, 
mandatory cancellations consisted of approximately 96 per cent of cancellation decisions 
made under section 501 of the Act. 

2.1.13 Section 501(3A) of the Act requires that a foreign national’s visa must be cancelled if they 
are serving a full time term of imprisonment for an offence committed in Australia and they 
have, at any time, been sentenced to a single term of 12 months or more imprisonment, or 
have been convicted, found guilty or had a charge proven for a sexually based crime 
involving a child.   

2.1.14 As there is no discretion for mandatory cancellation decisions, a natural justice opportunity 
to respond is not provided to the foreign national prior to a decision being made.8 However, 
a foreign national who has had their visa mandatorily cancelled may seek revocation of the 
decision under section 501CA(4) of the Act within 28 days from the date of notification.   

2.1.15 A mandatory visa cancellation may be revoked if the Minister (or other portfolio Minister or 
departmental delegate) is satisfied that the foreign national passes the character test, or 
there is another reason why the original decision should be revoked, having regard to the 
considerations in Ministerial Direction 65.9 Where a cancellation decision is revoked, the 
cancelled visa is reinstated.   

7 Figures regarding section 501 visa cancellations and refusal by offence type are located at section 4.2, Table 1.
8 Natural justice provides a foreign national with an opportunity to respond to adverse information and to raise any countervailing 
considerations. 
9 A copy of Ministerial Direction 65 is at section 4.3. 
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Discretionary cancellation and refusal 

2.1.16 The risk of harm posed by foreign nationals who engage in criminal or other serious 
conduct is a priority to the Department, regardless of the criminal sentence imposed.  

2.1.17 Foreign nationals who have engaged in criminal conduct or other serious conduct, but do 
not engage the mandatory visa cancellation provisions, may still be considered under 
section 501 and may be found not to pass the character test.  

2.1.18 Section 501(1) and section 501(2) of the Act provide the power to refuse or cancel a foreign 
national’s visa if they do not pass the character test. These powers may be exercised by 
the Minister, other portfolio Ministers or a departmental delegate. 

2.1.19 Section 501(1) and section 501(2) must be exercised with natural justice. As such, a foreign 
national must be notified of the intention to consider visa refusal or cancellation and will be 
given 28 days to respond prior to a decision being made.  

2.1.20 The Minister and other portfolio Ministers have the personal power under section 501(3) to 
refuse or cancel a visa where they reasonably suspect that the person does not pass the 
character test and are satisfied that refusal or cancellation is in the national interest. This 
power is exercised without natural justice, however the foreign national will be entitled to 
seek revocation under section 501C(4) of the Act within seven days if in immigration 
detention, and/or judicial review within 35 days from notification.  

2.1.21 In FY2016/17, there were 666 discretionary section 501 visa cancellation and refusal 
decisions. In FY2017/18 (as at 31 March 2018), there have been 422 discretionary section 
501 visa cancellation and refusal decisions.10  

Discretionary considerations 

2.1.22 When exercising discretionary section 501 powers, the decision maker must consider 
whether to exercise their discretion to refuse, cancel, or not revoke mandatory cancellation 
of a visa given the specific circumstances of the case.  

2.1.23 Ministerial Direction 65, which commenced on 23 December 2014, is binding for 
departmental delegates and the AAT, and outlines the relevant primary and secondary 
considerations that must be taken into account. The Minister and other portfolio Ministers 
are not bound by Ministerial Direction 65, but may turn their mind to these considerations in 
determining whether to exercise their discretion to cancel, refuse or not revoke mandatory 
cancellation of a visa.  

2.1.24 Ministerial Direction 65 outlines the following primary considerations for section 501 
decisions: 

• the protection of the Australian community from criminal or other serious conduct;
• the best interests of minor children in Australia; and
• the expectations of the Australian community.

10 Includes only decisions under section 501(1), section 501(2) and section 501(3). 
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Section 501 decision makers 

2.1.33 Decisions under section 501 of the Act are made by: the Minister for Home Affairs, 
Immigration and Border Protection; the Minister for Multicultural Affairs and Citizenship; the 
Assistant Minister for Home Affairs; and departmental delegates.  

2.1.34 Further, the Minister and other portfolio Ministers have personal (non-delegable) powers 
under the Act which cannot be delegated to a departmental delegate, including personal 
powers under section 501(3), section 501A and section 501BA.12  

2.1.35 Departmental delegates support the Minister and other portfolio Ministers as decision 
makers for section 501 cancellations, revocations and refusals. Delegates are highly skilled 
and experienced officers who have; a comprehensive knowledge of the visa cancellation, 
refusal and revocation legislative framework and its application (including supporting 
documents such as Ministerial Direction 65), and a sound understanding of the 
Department’s broader visa policy and decision making frameworks. 

2.1.36 For the FY2017/18 (as at 31 March 2018), the Minister and other portfolio Ministers have 
made less than 192 section 501 decisions compared to 513 section 501 decisions made 
by delegates.13 

2.2. General visa cancellation powers 

2.2.1 In addition to the character provisions, temporary visas of foreign nationals who engage in 
criminal conduct or other serious conduct of concern may also be considered for 
cancellation under the general visa cancellation powers in the Act. 

2.2.2 For example, section 116 of the Act sets out certain situation-specific grounds for cancelling 
temporary visas. A temporary visa may be cancelled where the presence of the visa holder 
in Australia is or may be a risk to the health, safety or good order of the Australian 
community, or the health or safety of an individual or individuals. Further, certain temporary 
visas may be cancelled under section 116 of the Act where the visa holder has been 
charged or convicted of an offence against an Australian law (i.e. Commonwealth, State or 
Territory laws). 

2.2.3 Decisions made by the delegate using general visa cancellation powers are merits 
reviewable by the AAT. It is also open to the foreign national to seek judicial review of the 
decision.  

2.3. Review processes 

2.3.1 When a foreign national’s visa has been cancelled or refused by a delegate under section 
501 of the Act, or where a delegate has made a decision not to revoke mandatory 
cancellation, it is open to the foreign national to seek merits review or judicial review.  

12 See paragraphs 2.1.20, 2.3.21 and 2.3.22. 
13 Includes only decisions under section 501(1), section 501(2), section 501(3), section 501C(4), and section 501CA(4). 
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2.3.2 Where a foreign national does not hold a visa and has sought merits or judicial review, they 
will remain in immigration detention until all ongoing matters are finalised or they request to 
be voluntarily removed from Australia. Foreign nationals whose visas have been cancelled 
under section 501 of the Act comprise 36 per cent of the detention population (as at  
29 March 2018).  

Merits review 

2.3.3 The AAT is an independent body that has the authority to affirm, vary, set aside or 
substitute a decision or remit a decision back to the Department for reconsideration, with 
recommendations or directions it considers appropriate.  

2.3.4 A foreign national whose visa has been cancelled or refused by a departmental delegate 
under section 501, or where a departmental delegate has made a decision not to revoke 
mandatory cancellation, may seek merits review by the AAT, provided that an application 
for review is lodged within nine days if the foreign national is in Australia and 28 days if the 
foreign national is outside Australia.  

2.3.5 Merits review of an administrative decision involves freshly examining the facts, law and 
policy relating to that decision. The AAT will also have regard to new information not 
available to the delegate at the time of primary decision, including any evidence given at a 
hearing.  

2.3.6 As previously mentioned, Ministerial Direction 65 provides binding guidance to 
departmental delegates and the AAT on what factors must be considered when exercising 
discretion to refuse or cancel a visa on character grounds, or when making a decision 
regarding whether to revoke a mandatory cancellation. 

2.3.7 Although the delegate has previously had regard to these considerations when making a 
primary decision to cancel, refuse or not to revoke mandatory cancellation of a visa, where 
the AAT has found that grounds for cancellation or refusal are enlivened, the AAT will take 
a fresh look at the relevant considerations as set out in Ministerial Direction 65. 

2.3.8 The AAT makes decisions within the same legislative framework as the delegate, and may 
exercise all the powers and discretion conferred on the delegate, which includes having 
regard to the considerations in Ministerial Direction 65. In making their decision, the AAT 
may also have regard to further information that was not available to the delegate at the 
time the original decision was made. 

2.3.9 Given the discretionary nature of such decisions, the weight applied to these considerations 
may differ between decision makers. 

2.3.10 The AAT does not have the jurisdiction to review visa cancellation or refusal decisions, or 
decisions not to revoke visa cancellations, made by the Minister or other portfolio Ministers. 

2.3.11 It is open to a foreign national whose visa has been cancelled, refused or where mandatory 
cancellation has not been revoked, by the Minister or other portfolio Ministers to seek 
judicial review of the decision. 

2.3.12 As at 31 March 2018, there were 54 ongoing matters involving section 501 character 
decisions before the AAT. 

2.3.13 For FY2017/18 (as at 31 March 2018), the AAT has affirmed approximately 70 per cent of 
the delegate’s decisions under section 501. This is an increase from the 65 per cent of 
delegate decisions affirmed in FY2016/17. 
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2.3.21 Section 501A of the Act allows the Minister and other portfolio Ministers to set aside a 
decision of the AAT or a delegate not to cancel or refuse a visa under section 501(1) or 
section 501(2) of the Act, and cancel or refuse the visa, if the Minister reasonably suspects 
that the person does not pass the character test and that cancellation or refusal is in the 
national interest. This power may be exercised with or without natural justice. 

2.3.22 Section 501BA of the Act allows the Minister and other portfolio Ministers to set aside a 
decision of the AAT or a delegate under section 501CA to revoke a mandatory cancellation 
decision, and cancel the visa, if the Minister is satisfied that cancellation is in the national 
interest. This power is exercised without natural justice. 

2.3.23 Section 501BA was introduced in the December 2014 legislative amendments. As per the 
explanatory memorandum,16 the intention behind the introduction of section 501BA was to 
ensure that the Minister retains the ability in exceptional cases, where it is in the national 
interest, to remove a person who does not pass the character test from the community. 
This is in recognition of the fact that the Government is ultimately responsible for ensuring 
that decisions reflect community standards and expectations.  

2.3.24 The Minister and other portfolio Ministers also have personal powers under section 133A 
and section 133C of the Act to set aside a decision of the AAT or a delegate not to cancel a 
visa under general visa cancellation powers including section 116, and cancel the visa if 
they are satisfied that it would be in the public interest to do so.  

2.3.25 These provisions were also introduced in the December 2014 legislative amendments. The 
intention behind the introduction of section 133A and section 133C was that, ultimately, the 
community holds the Minister responsible for decisions within his portfolio, even where 
those decisions have resulted from merits review.17  

3. Conclusion
Australia has a sovereign right to determine whether foreign nationals are allowed to enter and/or 
remain in Australia. A foreign national who has committed a serious crime, including of a violent or 
sexual nature, and particularly against vulnerable members of the community, should generally 
expect to be denied the privilege of coming to, or forfeit the privilege of staying in, Australia. There 
are strong provisions under the Act to cancel or a refuse a visa on the basis of a broad range of 
criminal conduct or other conduct of concern.  

16 Migration Amendment (Character and General Visa Cancellation) Bill 2014, Explanatory Memorandum (2013-14) 
http://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r5345 ems afd76f6e-75a7-427b-81ac-
d4adb963a996/upload pdf/79436.pdf;fileType=application%2Fpdf.  
17 Migration Amendment (Character and General Visa Cancellation) Bill 2014, Explanatory Memorandum (2013-14) 
http://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r5345 ems afd76f6e-75a7-427b-81ac-
d4adb963a996/upload pdf/79436.pdf;fileType=application%2Fpdf. 
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Where a decision has been made to cancel or refuse a visa, or a decision has been made not to 
revoke mandatory visa cancellation, a foreign national may seek to have the decision reviewed 
either through the revocation process, merits review by the AAT or judicial review. In particular, the 
merits review process involves freshly examining the facts, law and policy relating to the decision 
and may have regard to new information that was not available to the delegate at the time of 
decision. The AAT is also bound to have regard to the considerations in Ministerial Direction 65 
when assessing the merits of a case.  

Where the AAT has made a decision to set aside a delegate’s decision to refuse, cancel or not 
revoke mandatory cancellation, the Minister and other portfolio Ministers have the personal power 
to set aside the AAT’s decision and substitute with an adverse (refusal or cancellation) decision. 
Such powers are reflective of the fact that the Government is ultimately responsible for ensuring 
that decisions reflect community standards and expectations, and that the community holds the 
Minister responsible for decisions within his portfolio. The AAT does not have jurisdiction to review 
ministerial decisions.  
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4. Annexures

4.1. The Character Test 

501(6) For the purposes of this section, a person does not pass the character test if: 

(a) the person has a substantial criminal record (as defined by subsection (7)); or

(aa)  the person has been convicted of an offence that was committed:

(i) while the person was in immigration detention; or

(ii) during an escape by the person from immigration detention; or

(iii) after the person escaped from immigration detention but before the person was
taken into immigration detention again; or

(ab)  the person has been convicted of an offence against section 197A; or 

(b) the Minister reasonably suspects:

(i) that the person has been or is a member of a group or organisation, or has had or
has an association with a group, organisation or person; and

(ii) that the group, organisation or person has been or is involved in criminal conduct;
or

(ba)  the Minister reasonably suspects that the person has been or is involved in conduct 
constituting one or more of the following:  

(i) an offence under one or more of sections 233A to 234A (people smuggling);

(ii) an offence of trafficking in persons;

(iii) the crime of genocide, a crime against humanity, a war crime, a crime involving
torture or slavery or a crime that is otherwise of serious international concern;

whether or not the person, or another person, has been convicted of an offence constituted 
by the conduct; or  

(c) having regard to either or both of the following:

(i) the person's past and present criminal conduct;

(ii) the person's past and present general conduct;

the person is not of good character; or 

(d) in the event the person were allowed to enter or to remain in Australia, there is a risk
that the person would:

(i) engage in criminal conduct in Australia; or

(ii) harass, molest, intimidate or stalk another person in Australia; or

(iii) vilify a segment of the Australian community; or

(iv) incite discord in the Australian community or in a segment of that community; or

(v) represent a danger to the Australian community or to a segment of that
community, whether by way of being liable to become involved in activities that are
disruptive to, or in violence threatening harm to, that community or segment, or in any
other way; or
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(e) a court in Australia or a foreign country has:

(i) convicted the person of one or more sexually based offences involving a child; or

(ii) found the person guilty of such an offence, or found a charge against the person
proved for such an offence, even if the person was discharged without a conviction;
or

(f) the person has, in Australia or a foreign country, been charged with or indicted for one
or more of the following:

(i) the crime of genocide;

(ii) a crime against humanity;

(iii) a war crime;

(iv) a crime involving torture or slavery;

(v) a crime that is otherwise of serious international concern; or

(g) the person has been assessed by the Australian Security Intelligence Organisation to
be directly or indirectly a risk to security (within the meaning of section 4 of the Australian
Security Intelligence Organisation Act 1979); or

(h) an Interpol notice in relation to the person, from which it is reasonable to infer that the
person would present a risk to the Australian community or a segment of that community, is
in force.

Otherwise, the person passes the character test.  

Substantial criminal record  

501(7)  For the purposes of the character test, a person has a substantial criminal record if: 

(a) the person has been sentenced to death; or

(b) the person has been sentenced to imprisonment for life; or

(c) the person has been sentenced to a term of imprisonment of 12 months or more; or

(d) the person has been sentenced to 2 or more terms of imprisonment, where the total of
those terms is 12 months or more; or

(e) the person has been acquitted of an offence on the grounds of unsoundness of mind or
insanity, and as a result the person has been detained in a facility or institution; or

(f) the person has:

(i) been found by a court to not be fit to plead, in relation to an offence; and

(ii) the court has nonetheless found that on the evidence available the person
committed the offence; and

(iii) as a result, the person has been detained in a facility or institution.
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4.3. Ministerial Direction 65 
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