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US _ ZEROING (JAPAN)1

(DS322)

1. MEASURE AND PRODUCT AT ISSUE

Measure at issue: The United States' "zeroing" procedures in the context of original investigations, periodic

reviews, new shipper and changed circumstances reviews, and sunset reviews; and the application of "zeroing"

in an original investigation, periodic reviews, and sunset review determinations.

Product at issue: Various carbon steel and bearing products from Japan.

SUMMARY OF KEY PANEL/AB FINDINGS

As such claims

ADA Arts. 2.1. 2.4. and 2.4.2 and GATT Arts. Vl:1 and Vl:2 (zeroinq in transaction-to-transaction comoarisons
in orig_inal investiqations): The Appellate Body reversed the Panel's finding that the United States did not act
inconsistently with ADA Arts. 2.1, 2.4, and 2.4.2 by maintaining zeroing procedures in original investigations
when calculating margins of dumping on the bas¡s of transaction-to-transaction comparisons. The Appellate
Body noted that because dumping and margins of dumping can only be found to exist in relation to the product
under investigation, and not at the level of an individual transactron, all of the comparisons of normal value

and export price must be considered. By disregarding certain comparison results, the United States acted
incons¡stentlywithADA Ar1.2.4.2, withthe "faircomparison" requirementof ADA ArT.2.4, giventhatzeroing
artificially inflates the magnitude of dumping.

ADA Arts. 2.'1. 2.4. 9.1-9.3. and 9.5 and GATT Arts Vl:1 and Vl:2 (zeroinq in oeriodic reviews and new shipper
reviews): The Appellate Body reversed the Panel's finding that zeroing in periodic and new shipper reviews
was not inconsistent with the ADA and relevant articles of the GATT. The Appellate Body found, instead, that
the United States had acted ¡nconsistently with ADA Arts. 9.3 and 9.5 and GATT Art. Vl:2, and with the "fair
comparrson" requirement of ADA ArT. 2.4, as expla¡ned above.

As applied claims

. ADA Arts. 2. 9.1-9.3. 9.5. and f i and GATT Arts. Vl:'1 and Vl:2 (zeroino in soecific periodic and sunset review
investìgations): The Appellate Body reversed the Panel's finding regarding zeroing used in 1i periodic revìew
determinat¡ons and 2 sunset reviews, and found that the United States had acted inconsislently w¡th ADA Arts.
2.4 and 9.3, GATT Art. Vl:2, and ADA Art. 11.3.

3. OTHER ISSUES,

. Measure: The Appellate Body upheld the Panel's finding that the United States'zeroing procedures const¡tuted
a measure that could be challenged as such in WTO dispute settlement proceedings, and rejected the United
States'claim under DSU Art. 11 that the Panel did not assess objectively whether a single rule or norm exists by

virtue of which the USDOC applies zeroing, regardless of the basis upon which export price and normal value are

compared, and regardless of the type of proceeding in which margins of dumping are calculated.

1 Un¡ted States - Measures Belating t0 Zercing and Sunset Beviews

2 Other¡ssuesaddressed,standardzeroingline{measure);ADAArt.2.4.2lzeroinginweightedaverage-t0-weightedaveragecomparisonsinoriginal
investigations): prima facie case; ADA Arts. 2 and 1 1 {zer0¡ng in new sh¡pper, changed circumstances, and sunset reviews); judìcial economy.
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PARTIES AçRqqMENTS Tr ME[lÑÉ OF,ÏHE,DlSBUÏE

Complainant Japan
ADA Arts. 2.4, 2.4.2,9.3,
9.5 and 11 .3

GATT 1994 Arts. ll and Vl:2

DSU Arts. 6.2 and 21 .5

Referred to the Original Panel t 8 April 2008

Circulation of Panel Report 24 April 2009

Respondent Unlïed s¿ates
Circulation of AB Reporl 1 B August 2009

Adopt¡on 31 August 2009

1. MEASURE TAKEN TO COMPLY WITH THE DSB'S RECOMMENDATIONS AND RULINGS

. The compliance proceedings related to the following measures: the maintenance of zeroing procedures in

the context of transaction-to-transaction comparisons in original investigations and under any comparison

methodology in periodic and new shipper reviews; the liquidation of duties based on importer-specific

assessment rates determ¡ned in five periodic reviews found to be WTO-inconsistent in the original proceedings;

certaìn liquldation instructions and notices; the use of zeroing in four other periodic reviews; and one sunset

review determination.

2. SUMMARY OF KEY PANEL/AB FINDINGS

. Panel's terms of reference: The Appeìlate Body upheld the Panel's finding that a periodic review that had been
¡nitiated before the matter was referred to the Paneì and was completed during the Art. 21.5 proceedings was
properly within the scope of the Panel's terms of reference.

. "Assuch"findinqs: ThePanel foundthattheUnitedStatesfailedtocomplyw¡ththerecommendationsandrulings
of the DSB regard¡ng the maintenance of zero¡ng procedures challenged "as such" in the original proceedings.

In particular, the Panel found that the United States failed to implement the DSB's recommendatlons and rulings
in the context of transaction-to-transactìon comparisons in original investigations and under any comparison

methodology in periodic and new shipper reviews. Consequently, the United States remained in violation of ADA
Arls. 2.4, 2.4.2,9.3 and 9.5 and GATT Art. Vl:2.

. Scope of compliance oblioations: As regards the WTO-consistency of the liquidation of the entries subject to the
nine periodic reviews at issue, the Appellate Body explained that WTO-inconsistent conduct must cease by the
end of the reasonable period of time. The obligation to comply with the DSB's recommendations and rulings

covered actions or omissions subsequent to the reasonable period of time, even ìf they related to ¡mports that
entered the terrìtory of the United States at an earlier date. Moreover, the fact that the periodic reviews had

been challenged in domestic judicial proceedings did not excuse the United States from complying with the
DSB's recommendations and rulings by the end of the reasonable period of tìme. The Appellate Body therefore
upheld the Panel's finding that the United States failed to comply with the DSB's recommendations and rulings

regarding the importeÊspecif ic assessment rates determined in the f ive periodic reviews challenged in the original
proceedings and thus remained in violation of ADA ArIs.2.4 and 9.3 and GATT Art. Vl:2. The Appellate Body

also upheld the Panel's finding that the United States acted inconsistently with ADA Afts.2.4 and 9.3 and GATT

Art. Vl:2 by applying zeroing in the context of the four subsequent periodic reviews.

. Tariff bindings: The Appellate Body upheld the Panel's consequential f inding that certain liquidation actions taken

by the United States after the end of the reasonable period of time in connection with certarn periodic reviews

violated GATT Arts. ll:1(a) and ll:1(b).

. Sunset review: The Panel found that the United States'omission to take any action to ¡mplement the
recommendations and rulings of the DSB with respect to one sunset revrew determination found to be WTO-

inconsistent in the original proceedings meant that the United States had failed to comply with the DSB's

recommendations and rulings, and that the violation of ADA Art. 11.3 continued.

1 Un¡ted States - Measures Êelating t0 Zer1ing and Sunset fleviews - Becouße t0 Atticle 21 .5 0f the DSU by Japan
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us - zERotNG (Ec)1

(DS2e4)

1. MEASURE AT ISSUE

. lVeasures at ìssue: US application of the so-called "zeroing methodology" in determining dumping margins in

anti-dumping proceedings as well as the zeroing methodology as such.

2, SUMMARY OF KEY PANEL/AB FINDINGS

As applied claims

ADA Art. 9.3 and GATT Art. Vl:2 (imposition and collection of anti-dumoinq duties): Reversing the Panel, the
Appellate Bodyfound that the zeroing methodology, asappliedbythe United States in the administrative reviews
at issue, was inconsistent with ADA Art. 9.3 and GATT Art. Vl:2, as it resulted in amounts of anti-dumping duties
that exceeded the foreign producers' or exporters' margins of dumping. Under ADA Art. 9.3 and Art. Vl:2
(GATT), investigating authorities are required to ensure that the total amount of antì-dumping duties collected
on the entries of a product from a given exporter shall not exceed the margin of dumping established for that
exporter.

ADA Art. 2.4. third to fifth sentences (due ailow¿nce or adjustment): The Appellate Body agreed with the
Panel that, conceptually, zeroing is not'an allowance or adjustment'falling within the scope of Art, 2.4, th¡rd
to fifth sentences, which covers allowances or adjustments that are made to take into account the differences
relating to characterjstics of the export and domestic transactions, such as differences in conditions and terms
of sale, taxation, levels of trade, etc. Thus, the Appellate Body upheld the Panel's fìnding that zeroing is not an

impermissible allowance or adjustment under Art. 2.4, fhird to f ifth sentences.

As such claims

. Zeroing methodology as such: Although it disagreed with some aspects of the Panel's reasonrng, the Appellate
Body upheld the Panel's fìnding that the United States' zeroing methodology (which is not in a written form), as

it relates to original investigations in which the weighted-average-to-weighted-average comparrson method is

used to calculate margins of dumping, can be challenged, assuch, in WTO dispute settlement (given the sufficient
evidence before the Panel), and that it is a "norm" that is inconsistent, as such, with ADA Art. 2.4.2 (original
investigation) and GATT Art. Vl:2,

3. OTHER ISSUES,

. Measure: The Appellate Body found that an unwritten rule or norm can be challenged as a measure of general

and prospective application in WTO dispute settlement. lt emphasìzed, however, that particular rigour is required
on the part of a panel to support a conclusion as to the existence of such a "rule or norm" that is not expressed

in the form of a written document. A complaining party must establish, through sufficient evidence, at least (i)

that the alleged "rule or norm" is attrìbutable to the responding Member; (ii) its precise content; and (iii) that ìt

does have "general and prospective" application.

1 United States - Laws, Regulations and Methodology for Calculating Dunping Margins l"Zeroing')
2 Otherissuesaddressed: standardofreview{ADAArt.17.6(ii)),ADAArt.2.4,f¡rstsentence (faircomparison);conditionalappeal{4rt.2.4.2);ADA

Art. 1 1.1 and 1 1.2. "measure" (general {DSU Art. 3.3) and under ADA); mandatory/discretionary distinction; DSU Art. 1.1 {Panel's obligations); prima facie

case; judicial economy {Panel); "standard zeroìng procedures"; zeroing "practice" as such; dissenting opinion (Panel).
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US - ZEROING (EC) (Article 21.5 - EC)l

(DS2e4)

1. MEASURE TAKEN TO COMPLY WITH THE DSB'S RECOMMENDATIONS

. The United States discontinued the use of zeroing in original investigations in which the weighted average-to-
weighted average comparison methodology was used. The Unìted States Department of Commerce issued

Section 129 determinations in which it recalculated, without zeroing, the margins of dumping for the orders
covered in the original proceedings.

2, SUMMARY OF KEY PANEL/AB FINDINGS,

Panel's terms of reference: The Appellate Body reversed the Panel's finding that the revìews subsequent to the
original determination that pre-dated the adoption of the recommendations and rulings of the DSB did not fall
within the Panel's terms of reference. The Appellate Body found, instead, that five specific sunset reviews had a

sufficiently close nexus with the declared measures taken to comply, and with the recommendations and rulings
of the DSB, so as to fall within the Panel's terms of reference. The Appellate Body upheld the Panel's finding that
two specific periodic reviews, which established assessment rates calculated with zeroing after the end of the
reasonable period of time ("RPT"), fell within the Panel's terms of reference, insofar as those periodic reviews had

a sufficiently close nexus, in terms of nature, effects, and timing, with the declared measures taken to comply and
with the recommendations and rulings of the DSB.

Scope of the Unrted States' comoliance obligations: The Appellate Body reversed the Panel and found that the
recommendations and rulings of the DSB required the United States to cease using zeroing by the end of the
RPI even when the assessment review had been concluded before the end of the RPT. The Appellate Body
considered that the United States' implementation obligations extended to connected and consequent measures

that are mechanically derived from the results of an assessment revìew and applied in the ordinary course of
the imposition of anti-dumping duties. The Appellate Body upheld the Panel's findings that the United States

had acted inconsistently with ADA Art. 9.3 and GATT Art. Vl:2 by assessing and collectìng anti-dumping duties
calculated wìth zeroing in two specific periodic reviews concluded after the end of the RPT.

Thesubsequentsunsetreviews: HavingreversedthePanel'sfindingsinthisregard,theAppellateBodyfoundthat
the United States had acted inconsistentlywith ADA Art. 11.3 in five sunset reviews in which zeroing was relied

upon. Thrs resulted in the extension of the relevant anti-dumping duty orders beyond the expiry of the RPT.

Alleged arìthmetical error: The Appellate Body reversed the Panel's finding lhat the European Communities could
not raise claims before the Art. 21.5 Panel in relation to an alleged arithmetical error in the calculatlon of margins
of dumping because it could have raised them in the original proceedings, but failed to do so. However, the
Appellate Body was unable to complete the analysis and therefore did not rule on whether the United States had

faìled to comply by not correcting such alleged error in one of its implementing measures.

Calculation of the "all others" rate: The Appellate Body disagreed with the Panel's ìnterpretation that ADA Art.
9.4 imposes no obligation in the calculation of the "all others" rate when all margins of investigated exporters
individually are zero, de minimis, or based on facts available. Howeve¡ the Appellate Body found it unnecessary
to make findings on the European Communities' claim regarding the calculation of the "all others" rate in three
specific cases.

1 Un¡ted States - Laws, flegulations and Methodology for Calculating Dumping Mary¡ns ("Zeroing") - Hecourse t0 Att¡cle 21.5 0f the DSU by the

European Commun¡ties
2 jther ¡ssues addressed: panel conpositi0n (DSU Atts. 8.7 and 21 .5 and the Director-General's c1np1s¡ti1n 0f the Panel with three new panelists)

and a request for a suggestion pursuant t0 DSU Art. 1 9.1 .

114
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THAILAND - H-BEAMS1

(DS122)

1. MEASURE AND PRODUCT AT I55UE

Measure at issue: Thailand's definitive anti-dumping determination

Product at issue: H-beams from Poland.

2. SUMMARY OF KEY PANEL/AB FINDINGS

ADA Art. 5 (init¡ation and notification): The Panel rejected Poland's claim that the Thai authorities' in¡tiation of
the investigation could not be justified due to the insufficiency of evidence originally conta¡ned in the application.
The Panel considered that the applic¿tion need not conta¡n analys¡s, but only information. The Panel also rejected
Poland's claim that Thailand violated Art. 5.5 by failing to provide a wr¡tten notification of the filing of application
for initiation of investigation. The Panel considered that a formal meeting could satisfy the requirement.

ADA Art. 2.2 (constructed normal value): Having found that, (i) for the purpose of calculating a dumping margin
under Art. 2.2, Thailand used the narrowest product category that included the like product; and (ii) that no

separate reasonability test was required in choosing a profit figure for constructed normal value, the Panel

concluded that Thailand had not violated ArT. 2.2.

ADA Art.3.4 (iniurvjaela¡d: Having upheld the Panel's interpretation of Art.3.4 that an ìnvestigating authority
should consider a//the inlury factors listed in Art. 3.4, the Appellate Body upheld the Panel's finding that Thailand
acted inconsistently with Art. 3.4.

ADA. Arts.3.1 and 17.6 (injury determination): (Thailand only appealed the Panel's legal interpretations of
Arts. 3.1 and 17.6, and not the Panel's substantive findings of a violation of certain Art. 3 provisions.) The

Appellate Body reversed the Panel's interpretatìons that Art. 3.1 requires an anti-dumping authority to base its

determination only upon evidence that was disclosed to interested parties durìng the investigation. Similarly, it

also reversed the Panel's interpretation that, under Art. 11.6, panels are required to exam¡ne only an investigating

authority's injury analysis based on the documents shared with the interested parties. The Appellate Bodyfound
that the scope of the evidence that can be examined under Art. 3.1 depends on the "nature" of the evidence,

not on whether the evidence is conf¡dentìal or not. A panel should consider all facts, both confìdential and

non-confidential, in its assessment of the establishment and evaluation of the facts by investigating authorities
under Art. i7.6.

3. OTHER ISSUES,

. DSU Art. 6.2 (oanel request): The Appellate Body upheld the Panel's finding that Poland's panel request met

the requirements of Art. 6.2. However, it rejected the Panel's rationale for finding Poland's mere listing of
Art. 5 (without sub-provisions) in the panel request to be suff icient, i.e. the fact that several of the issues related to
Art. 5 had already been raised by the exporters before the Thai authority. The Appellate Body rejected this
reasoning because (i) there is not always continuity between claims raised in an investigation and those ìn WTO

dispute settlement related to that investigation; and (ii) third parties to the dispute might not be on notice of
the legal basis of the claims as they would not know specifìc issues raised in the underlying investigation. The

Appellate Body considered that reference only to Art. 5 was sufficient in the present case because the sub-
provisions of Art. 5 set out "closely related procedural steps".

1 Thailand - Anti-Dumping Duties on Angles, Shapes and Sections of lron or Non-Alloy Steel and H-Beans fron Poland

2 Otherissuesaddressedinthiscase. amicuscuriaesubmission(breachofconfidentiality, DSUArts.l7.10and18.2); burdenofproofand standard

of review. confidential ¡nformation (working procedures).




