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Dear Ms Spencer

Submission to the Parliamentary Joint Committee on Intelligence and Security’s
Review of Post-sentence Terrorism Orders: Division 105A of the Criminal Code Act
1995

I am an academic employed by the University of Sydney Law School and, in 2021-2, I
co-authored, on behalf of the Sydney Institute of Criminology and the NSW Council for
Civil Liberties, two submissions to the Independent National Security Legislation
Monitor (‘INSLM’) concerning Division 105A of the Criminal Code Act 1995 (Cth) (‘the
Criminal Code’). L also gave oral evidence before the INSLM on 22 June 2022; and I was
the lead author of an article, published at (2022) 33(1) Public Law Review 61-82, in
which my co-author and I advocated: (a) the abolition of terrorist continuing detention
orders (‘CDOs’); or, alternatively, (b) the enactment of various reforms to the Division
105A CDO scheme, to make that scheme more compatible with the International
Covenant on Civil and Political Rights (‘"ICCPR’). I have annexed to this submission the
article (Appendix A) and the two written submissions just noted (Appendices B and C),
as well as a transcript of my oral evidence to the INSLM (Appendix D); and I shall make
reference to each of these documents at various points below. I shall also refer
extensively to the INSLM’s Report into the Operation, Effectiveness and Implications of
Division 105A of the Criminal Code Act 1995 (Cth) and Any Other Provisions of the
Code As Far As It Relates to that Division, which was tabled in Parliament by the
Commonwealth Attorney-General on 30 March 2023. As will become clear, I maintain
the position that my co-author and I advocated in the Public Law Review piece noted
above; and 1 largely support the recommendations of the INSLM. With respect, his
Report is an incisive and thoughtful one; and the Commonwealth government should
adopt many of the proposals contained in it.

More specifically, the Commonwealth government should:

e abolish CDOs or, if it is unwilling to do this: (a) ensure that Division 105A
detention is truly non-punitive'; and (b) amend the Code in such a way as to
make a CDO possible only where the State has proved on the basis of admissible
evidence that, in the absence of such detention, it is more probable than not (i.e.
there is a greater than 50% chance) that the offender will be responsible, either as
a perpetrator or a secondary or passive participant, for a ‘terrorist act'?;

' Cf Minister for Home Affairs v Benbrika (2021) 272 CLR 68, 97-103 [36]-[47] ‘Benbrika’).
2 See Criminal Code Act 1995 (Cth) s 101.1(1) — and see also s 100.1(1) (definition of ‘terrorist

act”).
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e amend s 105A.1 of the Code, so as to provide that an express object of the
Division is the rehabilitation and reintegration into the community of those
subject to extended supervision orders (‘ESOs’) — and, if they remain, CDOs;

¢ abolish control orders*;

e retain ESOs, but delete s 105A.7(2) of the Criminal Code and amend s 105A.7(1)
in such a way as to ensure that an ESO can be imposed on an individual only if
the State proves beyond reasonable doubt that: (a) he or she poses an
unacceptable risk of being responsible, either as a perpetrator or as a secondary or
passive participant, for a ‘terrorist act’; and (b) each of the conditions and the
combined cffect of all the conditions imposed on the offender by the ESO is
reasonably necessary, and reasonably appropriate and adapted, for the purpose of
protecting the community from that unacceptable risk and to aid the defendant’s
rehabilitation and reintegration into the community;

e ensure, as far as is possible, that there is no repetition of the government’s failure
to disclose to defendants in Division 105A applications a report such as that
prepared by Dr Emily Corner — which, as the INSLM has explained,* casts doubt
on the efficacy of the VERA-2R risk assessment tool for terrorist offenders. More
specifically, the government should amend Division 105A essentially in the
manner proposed at pp. 115-6 [390] of the INSLM’s Report;

e amend the definition of ‘relevant expert’ in s 105A.2 of the Criminal Code in the
manner recommended by the INSLM at p. 121 [407]-[408] of his Report: and
amend Division 105A in such a way as to make it clear that reports or evidence
of ‘relevant experts’ may be admitted into evidence in Division 105A
proceedings only if they are rendered admissible by the laws of evidence®;

e amend s 105A6B(1) of the Criminal Code to provide that, when deciding
whether to impose an ESO on an individual, the Court must have regard to the
objects of Divigion 105A and may have regard to the other matters referred to in s
105A.6B(1);

o substitute the word ‘may’ for the word ‘must’ wherever it appears in s
105A.7E(1)-(2) of the Criminal Code;

3 See Criminal Code Act 1995 (Cth) Division 104. While the INSLM refrained from making any
recommendation about control orders. he referred without disapproval to previous INSLMs®
recommendations that the government should repeal the Division 104 control order scheme:
Independent National Security Legislation Monitor, ‘Review into Division 105A (and related
provisions) of the Criminal Code Act 1995 (Cih) (3 March 2023) 108 [354] and 108 [357].
Moreover, at a public hearing on 22 Junc 2022, he stated that it was ‘difficult for [him] ... to see
why both [ESOs and contrel orders] are required’ and that the Australian Human Rights
Commission was ‘walking through an open door’ in submitting to him that the control order
scheme should be repealed: Transcript of Proceedings, Independent National Security Legislation
Monitor: Review into Division 105A of the Criminal Code Act 1995 (Cth), Public Hearing, Day 1.
22 June 2022, 10.

1 Independent National Security Legislation Monitor, n 3, 83-5 [279]-[282].
5 See ibid 121 [409]-{410].
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s comply with the INSLM’s recommendation to publish a Report that responds to
his provisional recommendation to set up an ESO Authority ~ which, if it were
created, would perform the functions noted by the INSLM at pp. 132-3 [461] of
his Report;

o repeal s 105A.15A of the Criminal Code and regulation 9 of the Criminal Code
Regulations 2019 (Cth) and replace them with provisions of the sort
contemplated by the INSLM at pp. 138-9 [475] of his Report: i.e. provisions that,
among other things, require the Commonwealth to bear the reasonable costs and
expenses of the offender’s legal representation at the Division 105A proceedings;

e (in the event that the government does not abolish CDOs) insert a provision into
Division 105A that allows an interim detention order (‘IDO’) to be made only in
‘exceptional circumstances’;® and

* insert a provision into Division I05A that allows an interim supervision order
(‘ISO’) to be made only in ‘exceptional circumstances’.

I shall now deal briefly with each of these matters.
Abolish CDOs or, alternatively, render the CDO scheme more human rights-compliant

In the article that comprises Appendix A to this submission, my co-author and I argued
that CDOs should be abolished.” I adhere to the reasoning that we deployed in support of
that conclusion. In other words, while I accept that there would be a place for a — truly
non-punitive —~ CDO scheme if there were terrorist offenders whom the state could prove
would probably cause, or facilitate the commission of, grave harms, even if they were
subject to an ESOQ, it seems that at the moment the State could never supply such proof.
That is for two reasons. First, as the INSLM has shown, the tool that is used to assess
whether a terrorist offender poses an unacceptable risk of ‘serious Part 5.3’ offending, the
VERA-2R tool, is not a validated tool and has not been established to have ‘predictive
validity’® (in fact, it might well lack any such validity). Secondly, even if it were possible
to predict reliably that certain terrorist offenders posed a high risk of being responsible
for a grave harm if released unconditionally into the community, it is hard to believe that
such offenders would pose such a risk once an ESO was imposed on them. The, non-
exhaustive, list of possible ESO conditions is extremely lengthy.® Many of the possible
conditions, if imposed, would significantly curtail the liberty of those upon whom they
were imposed. Perhaps certain persons so circumstanced might still pose some risk of

6 Sec Transcript of Proceedings, Independent National Security Legislation Monitor: Review into
Division 105A of the Criminal Code Act 1995 (Cth), Public Hearing, Day 1, 22 June 2022, 38-40.

7 Andrew Dyer and Josh Pallas, ‘Why Div 105A of the Criminal Code 1995 (Cth) Is Incompatible
with Human Rights (and What to Do about It)' (2022) 33(1) Public Law Review 61, 73-5.

8 Independent National Security Legislation Monitor, n 3, 87 [287]_. See also 70-1 [245), 78-9
[263]-[264], 83-87 [279]-[287].

9 See Criminal Code Act 1995 (Cth) s 105A.7B(3).
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being responsible for a ‘terrorist act’. But that risk would seemingly always be so limited
as to make it improper for the State to detain that person on the basis of it.

If the government is not minded to abolish CDOs, however — and it should be noted that,
if it were to retain the CDO scheme, it would place itself at odds with the carefully
reasoned recommendations of the INSLM '? — it should at least ensure that Division 105A
detention operates as consistently as possible with Australia’s (voluntarily assumed)
human rights obligations. It would do this by taking two steps.

First, the government should ensure that, as the UN Human Rights Comnuttee has put it,
the conditions in such detention are ‘distinct from the conditions for convicted offenders
serving a punitive sentence’ — and that the detention is ‘aimed at the detainee’s
rehabilitation and reintegration into society’.'" This is not so at the moment. Section
105A.4(1) of the Criminal Code Act does provide that a ‘terrorist offender who is
detained in custody in a prison under a continuing detention order must be treated in a
way that is appropriate fo his or her status as a person who is not serving a sentence of
imprisonment’. And s 105A.4(2) does state that such an offender ‘must not be
accommodated or detained in the same area or unit of the prison as persons who are in
prison for the purpose of serving sentences of imprisonment.” But these requirements are
subject to broad exceptions;'* and, as the INSLLM has pointed out, the Minister's decision
that particular custodial conditions are appropriate to a detainee’s status as a non-
prisoner, seems ‘in effect” to be unreviewable."* Accordingly, while it might have been
accurate for him to have said that s 105A.4 ‘reflects’* Australia’s ICCPR obligations, it
does not comply with those obligations. Compliance would be possible only if the section
required detention to occur in a place other than a prison;' and only if ‘special
provision’'® were made in Division 105A for the treatment and rehabilitation of
detainees. My co-author and T argued as much at pp. 75-8 in the atticle that appears in
Appendix A; and [ stand by that reasoning.

Secondly, as my co-author and I also essentially argued — see pp. 78-82 of the article that
appears in Appendix A — the government should alter s 105A.7(1) of the Criminal Code,
to make it clear that a CDO can only be made if the State is able to prove, on the basis of

'9 Independent National Security Legislation Monitor, n 3, chapter 8.

' UN Human Rights Committee, General Commient No 35: Article 9 (Liberty and security of
person), UN Doc CCPR//GC/35 (16 December 2014) [21].

12 See Criminal Code Act 1995 (Cth) s 105A.4(1)-(2). The INSLM has rightly criticised this state
of affairs: Independent National Security Legislation Monitor, n 3, 148 [508]-[509].

13 Independent National Security Legislation Monitor, n 3, 148 [507]. See also 147 [506}-[507].
 Ibid 145 [498).

5 Human Rights Committee, Views: Communication No 16292007, (8" sess, UN Doc
CCPR/C/98/D/1629/2007 (18 March 2010) 8 [7.4] (‘Fardon v Australia’).

16 Benbrika (2021) 272 CLR 68, 99 [39).
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admissible evidence, that, without the order, it is more probable than not that the offender
will be responsible, either as a perpetrator or as a secondary or passive participant, for a
‘terrorist act’. In other words, contrary (o the current position, a person should not be
able to be detained on the basis of an ‘unacceptable risk’'? of ‘prophylactic’'® offending.
Rather, detention should be possible only if the State is able to prove that, without it,
actual harm will probably result. This view is further substantiated at pp. 78-82 of the
Appendix A article; and I stand by the reasoning there. I do understand why some hold
the view that a person should be capable of being placed in detention if the State if it can
prove that, without such detention, that person poses a real risk of being responsible for a
‘terrorist act’.'> Accordingly, I submit that, if CDOs are retained, and if the government is
unwilling to create a CDO test of the kind just proposed, it should at least provide in s
[05A.7(1) that a CDO can only be made if the State can prove beyond reasonable doubt,
on the basis of admissible evidence, that, without the order, there is an unacceptable risk
that the offender will be responsible, either as a perpetrator or as a secondary or passive
participant, for a ‘terrorist act’. Consistently with what I have argued above, however,
when account is taken of (a) the questionable efficacy of the VERA-2R tool and (b) the
large array of conditions that can be imposed on an offender pursuant to an ESO, it is
difficult to believe that the State could ever satisfy even this lesser standard.

The objects of Division 105A

In his Report, the INSLM noted that the ‘objects of Div 105A are limited.’® He was
right. Indeed, there is just one object of the Division, namely, ‘to protect the community
from serious Part 5.3 offences by providing that terrorist offenders who pose an
unacceptable risk of committing such offences are subject to: (a) a continuing detention
order; or (b) an extended supervision order.’?' The INSLM was critical of this. He noted
that ‘international human rights norms to which Australia adheres’® requires preventive
detention to have a rehabilitative and reintegrative orientation. He also noted that ‘logic,

7 Criminal Code Act 1995 (Cth) s 105A.7(1)(b).
18 Benbrika (2021) 272 CLR 68, 105 [56], 119 [95] (Gageler J).

19 I sympathise much less with the view that a person should be able to be detained because he or
she poses a risk, however high, of engaging in preparatory offending. Cf Independent National
Security Legislation Monitor, n 3, 141 [487]. In other words, it is hard to see how it could ever be
morally justifiable to place a person in state detention to prevent him or her from performing
conduct that is not at all harmful, but has instead been criminalised because it might lead to harm.
No doubt, Australians are risk-averse (see Independent National Security Legislation Monitor, n 3,
7 [11, 94 [311], 100 [326)); but, even by Australian standards, it seems over-cautious to detain a
person to prevent him or her from committing an offence that itself exists purely for preventive
reasons.

% Independent National Security Legislation Monitor, n 3, 66 [230].
2 Criminal Code Act 1995 (Cth) s 105A.1.
22 [ndependent National Security Legislation Monitor, n 3, 66 [232].
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common sense and decency ... require that an object of post-sentence orders be or
include defendants’ rehabilitation and reintegration into society.’* Again, he was right. It
is probably common enough for people to think that terrorist offenders are “animal[s]’
who cannot be reasoned with or rehabilitated, and who may therefore be treated as ‘mere
object[s] of the executive’s power’. But, as the INSLM's Report powerfully
demonstrates. such views are unduly cynical and pessimistic. After discussing recent
research that bears on this question, the INSLLM concluded that ‘rates of recidivism of
violent offenders are astonishingly low.’* Given that this is so, there is every reason why
§ 105A.1 should be amended to provide that the Division’s objects are both to protect the
community from ‘terrovist acts by providing that terrorist offenders who pose an
unacceptable risk of being responsible for such acts are subject to an extended
supervision order’® and to rehabilitate and reintegrate into the community those subject
to an ESO.* Apart from anything else, such objects are complementary. For, as has often
been pointed out, the rehabilitation of those who have previously been responsible for
criminal wrongdoing is one obvious way of protecting the community.*

Abolition of control orders

In its written submission to the INSLM's Review, the Australian Human Rights
Commission stated that, ‘[nJow that an ESO regime has been introduced, Div 104 of the
Criminal Code, dealing with control orders, should be repealed.’® 1 agree. If a person is
imprisoned for a qualifying terrorist offence and, near the end of his or her sentence, the
State can prove that he or she poses a sufficiently high risk of being responsible for a
‘terrorist act’ unless he or she is placed under supervision, then it seems acceptable to
place that person under supervision pursuant to an ESO. And the same applies if such a
person continues to pose such a risk upon the expiry of an ESO that he or she has

2 1bid 66 [233].

2 Ocalan v Turkey (No 2) (European Court of Human Rights, Second Section, Application Nos
24069/03, 197/04, 6201/06 and 10464/07, 18 March 2014) [8] (Judge Pinto du Albuquerque).

25 Independent National Security Legislation Monitor, n 3,97 [317].

%6 Note that the language here differs from that which currently appears in s 105A.1. Such new
language would be necessary if the government were to abolish CDOs and effect the other changes
to Division 105A that [ advocate in this submission.

27 As the INSLM indicates (Independent National Security Legislation Monitor, n 3, 66 [230]), the
objects clause is a matter of no little practical importance, because, when making a Division 105A
post-sentence order, the Court must have regard to the objects of the Division. Criminal Code Act
1995 (Cth) s 105A.6B(1)(a).

% See Transcript of Proceedings, Independent National Security Legislation Monitor: Review into
Division 105A of the Criminal Code Act 1995 (Cth), Public Hearing, Day !, 22 June 2022, 44-5.
29 Australian Human Rights Commission, ‘Submission to the Independent National Security

Legislation’s Review into Division 105A of the Criminal Code (post-sentence orders) (4 February
2022) 74 [263].
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served.’® But, as the law now stands, a court may impose a control order on certain
persons who are neither curcently imprisoned for terrorist offending nor living under an
ESO.* It is submitted that this is unnecessary and undesirable. No doubt, there are people
in the community who pose a risk of terrorist offending. But in a case where the state
could prove on the balance of probabilities: (a) one of the matters in s 104.4(1)(c) of the
Criminal Code; and (b) that certain control order conditions were ‘reasonably necessary,
and reasonably appropriate and adapted’ for one of the purposes listed in s 104.4(1)(d) of
the Criminal Code,* it would normally also be able to prove the elements of one of the
many preparatory Part 5.3 offences beyond reasonable doubt. And, where it could not, it
would seem unnecessary to place any restrictions on that individual's liberty. When
account is taken of the ‘rigorous policing’ of suspected terrorists, and the state’s
‘extensive investigative and surveillance powers’,”® it would seem that the state could
instead safely wait until it did have sufficient evidence of such a person’s Part 5.3
offending before seeking a coercive order against him or her (i.e. by prosecuting him or
her for such offending). In other words, the extensive range of preparatory offences in
Part 5.3 of the Criminal Code seem more than adequate to deal with non-detainees who
pose a risk of terrorist offending.

Retain ESOs, but make certain amendments to ss 105A.7 and 105A.7A of the Criminal
Code

In his Report, the INSLM did not recommend the repeal of Division 105A™ and
concluded that ‘ESOs should remain’.®® However, he recommended that certain
amendments be made to ss 105A.7 and 105A.7A of the Criminal Code. The effect of
these amendments would be that an ESO would be able to be made upon the court’s
being satisfied on the balance of probabilities: ‘on the basis of admissible evidence, that
the offender poses an unacceptable risk of committing a serious Part 5.3 offence’; and
that ‘each of the conditions ... and ... the combined effect of all of the conditions ... to be
imposed on the offender by the order is reasonably necessary, and reasonably appropriate
and adapted, for the purpose of protecting the community from that unacceptable risk and
to aid the defendant’s rehabilitation and reintegration into the community.’%¢

I agree with the INSLM’s recommendation that ESOs be retained, as well as with his
proposal that the State should be required to show that there is a mere ‘unacceptable risk’

0 See Criminal Code Act 1995 (Cth) s 105A.3A(6).
31 Note the terms of Criminal Code Act 1995 (Cth) s 104.4,

32 In other words, where it could satisfy a court that a control order must be imposed on an
individual.

33 Independent National Security Legislation Monitor, n 3, 108 [354].
3 Ihid 105 [344).
35 Ibid 109 [359].
% Ibid 128 [444].
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of relevant terrorist offending should the order not be made. That said, I agree with these
proposals only somewhat reluctantly. Regarding the retention of ESOs: the large number
of preparatory offences in Part 5.3 does make one wonder whether those offences alone
are not sufficient to protect the community from terrorist offenders who remain
dangerous following the completion of their respective sentences. Regarding the
unacceptable risk standard: this is a lower threshold for the state to meet than the one that
I have proposed above for CDOs (if they remain). However, if s 105A.7 is amended to
provide that all ESO conditions must be proportionate to the purpose, not just of
protecting the community, but also of reintegrating the offender back into that
community, ESOs will at least be aimed at rehabilitating those upon whom they are
imposed. And an ‘unacceptable risk’ threshold seems less objectionable for ESOs than it
is for CDOs, given that, when it comes to ESOs, nothing quite so severe as involuntary
detention is at issue.

Nevertheless, | respectfully disagree with two of the INSLM’s recommendations
regarding s 105A.7. In my submission, it should not be enough for the state to prove on
the balance of probabilities: that the offender poses an unacceptable risk of committing a
serious Part 5.3 offence; and that each of the conditions and the combined effect of all of
the conditions imposed on the offender by the ESO is reasonably necessary, and
reasonably appropriate and adapted, for the purpose of protecting the community from
that unacceptable risk and to aid the defendant’s rehabilitation into the community.
Rather, an ESO should only be possible if the state is able to prove beyond reasonable
doubr. that the offender poses an unacceptable risk of being responsible, cither as a
perpetrator or as a secondary or passive participant, for a ‘tervorist act’; and that each of
the conditions and the combined effect of all of the conditions imposed on the offender
by the ESO 1s reasonably necessary, and reasonably appropriate and adapted, for the
purpose of protecting the community from that unacceptable risk and to aid the
defendant’s rehabilitation into the community. This recommendation is consistent with
that which my co-author and I proposed in our Updated Submission to the INSLM, dated
23 June 2022, which can be found in Appendix B to this submission (see p. 4).7

The INSLM’s proposed risk threshold — proof on the balance of probabilities that the
offender poses an unacceptable risk — accords with the risk threshold that is currently
provided for by s 105A.7A(1)(b) of the Criminal Code. But it is submitted that that risk
threshold is complex and confusing. Instead of requiring the court to deal with two risk
questions — i.e. is it (a) more probable than not (b) that an unacceptable risk exists? — the
Criminal Code should require it to deal merely with one. That is, the court should simply
have to ask itself whether it is sure — i.e. whether it has been proved beyond reasonable
doubt ~ that the offender poses an unacceptable risk of relevant offending. An added
advantage of adopting that approach is that it would be more protective of individual

37 See also my evidence to the INSLM in Appendix D: Transcript of Proceedings, Independent
National Security Legislation Monitor: Review into Division 105A of the Criminal Code Act 1995
(Cth), Public Hearing, Day 1, 22 June 2022. 45-50.
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liberty than the current arrangement is, without having any capacity to compromise the
safety of the community. The person who could be proved to pose a mere ‘unacceptable
risk’ of relevant terrorist offending would still be able to be placed under supervision.
And if such a person, or any other person with a record of terrorist offending, were to
commit one of the many preparatory offences in Part 5.3 of the Criminal Code, he or she
could be prosecuted. Preventive responses of this kind seem more than sufficient to
ensure, as far as possible, that no actual terrorist violence occurs.

The INSLM stated that a ‘most difficult matter’ was ‘whether the task for the court in s
105A.7(1) should continue to be determining unacceptable risk of a defendant committing
a serious Pt 5.3 offence, or whether this ‘object of risk’ should be narrowed.”® He
concluded that he ‘should not recommend any change to this formulation of committing a
serious Pt 5.3 offence in s 105A.7A(1).% I respectfully disagree with the INSLM about
this matter. For while, according to him, ‘[t]here is no compelling logical reason why the
‘object of risk’ should be the same for CDOs and ESOs’,* in the case of both CDOs and
ESOs restrictions are placed on a person for preventive reasons. To prevent a person from
committing a preparatory offence is to prevent him or her from pertorming conduct that is
harmless in itself and which has been criminalised purely because of the risk that, if it is
not criminalised, the actor or a third party will go on to cause actual harm. It is submitted
that this is unnecessary. The preparatory offence protects the community sufficiently
against such actual harm. That said, the position is different where a person can be proved
to pose an unacceptable risk of being responsible for a ‘terrorist act’ unless an ESO is
imposed on him or her. In this latter case, because the feared crime is not a prophylactic
offence, but instead involves real harm to person or property, there is a far stronger case
for a preventive order such as an ESO. '

To be completely clear, then, 1 submit that the government should amend the Criminal
Code to provide that an ESO can be made only if:

the court is satisfied beyond reasonable doubt, on the basis of admissible evidence. that
(a) the offender poses an unacceptable risk of being responsible, either as a perpetrator or
as a secondary or passive participant, for a terrorist act; and (b) that each of the conditions
and the combined effect of all of the conditions to be imposed on the offender is
reasonably necessary, and reasonably appropriate and adapted, for the purpose of
protecting the community from that unacceptable risk and to aid the defendant’s
rehabilitation and reintegration into the community.*!

38 Independent National Security Legislation Monitor, n 3, 126 [434].
39 Ibid 126 [435].
0 Tbid.

1V Cf Ibid 128 [444]. Note that there seems to be every reason to have a ‘beyond reasonable doubt’
threshold for the (b) question as well as the (a) one. Only if the court is sure that restrictive
conditions are proportionate to the aims of protecting the community and of aiding the offender’s
rehabilitation, should it limit his or her freedom in the applicable way.
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Disclosure of inaterial to defendants

In his Report, the INSLM noted that, in May 2020, Dr Emily Corner delivered to the
Department of Home Affairs a report about, among other things, the reliability of
terrorism risk assessment tools.** He stated that, while Dr Corner’s report cast grave
doubt on the efficacy of the VERA-2R risk assessment tool for terrorist offenders,” the
government had not seen fit to disclose it to any defendant in a Division 105A
proceeding.™ He thought that this was a matter of ‘very greal concern™, and ‘deeply
troubl{ing]’.*é Indeed, the INSLM went so far as to say that it was ‘shocking that orders
have been made, and are being sought, with partics being unaware that Drr Corner’s report

exists”.¥

The INSLLM was clearly right to express such concerns.

As the INSLM showed, people have been detained in prison following proceedings where
psychologists have given evidence that was based on their use of the VERA-2R tool.® As
he indicated, it is not at all obvious that such detention would have been ordered had the
applicable courts been provided with Dr Corner's report.* ‘The frecdom of individuals in
our society should not be decided by lazy plausibility’ * Rather, the grave consequence
of preventive detention in state custody should be impesed only after the state has
provided rigorous proof of a person’s dangerousness. Accordingly, the INSLM was
essentially right to recommend that Division [05A.5 of the Criminal Code be amended in
the manner noted at [ {5-116 [390] of his Report. [ say ‘essentially’ only because of the
appearance of the word ‘ought’ at two places on p. 116, While there might be reasons for
the obligations there proposed to be directory rather than mandatary, I find it difficult to
see why the Minister should not be reguired: (a) to file with his or her application for a
post-sentence order ‘an affidavit that details the inquiries made to ensure compliance with
the Minister’s obligations under [proposed new] s 105A.5(2A)’; and (b) to file and serve
on the defendant details of the inquiries made since the last affidavit to ensure compliance
with the Minister’s obligations under [proposed new] s 103A.5(2A)" %!

42 1bid 81 [270].

3 1bid 83-3 [279]-(282).

4 Ibid 81 [271).

5 Ibid 88 [289].

6 [bid 113 [380].

47 Ihid 88 [290].

8 See especially ibid 69-71 [241]-[245].
9 See especially ibid 89 [294).

0 Ibid 79 [263].

51 Ibid 116 [390].
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‘Relevant experts’ and their evidence

Section 105A.2 of the Criminal Code provides an excessively lengthy®? and ‘inapt’®
definition of the term ‘relevant expert.” The INSLM proposed that that definition be
replaced ‘and be in a form that reflects the following':*

‘relevant experl’ means persons with expertise in and who are qualified (0 express
opinions as to the risk, and the means of ameliorating the risk, of a defendant committing
terrorist acts.

[ support a definition of this type, which is far more pithy than the current definition and
focusses more directly than the current definition does on the ability of the witness to
express an expert opinion about risk. Likewise, the INSLM seems clearly right to have
expressed the concern he did about ‘the notion that some of what has been presented to
courts in Div 105A applications as relevant expert opinions would not be admissible as
opinion evidence if laws providing for the admissibility of opinion evidence applied.’™
Like him, ‘I can conceive of no justification for requiring a court to have regard to ...
opinions ... [that] are not admissible’.* Accordingly, Division 105A should be amended
in the manner proposed at 121 [409]-[410] of the INSLM’s Report.

Amend s 105A.6B of the Criminal Code

Section 105A.6B of the Criminal Code provides that, when deciding whether the State
has proved that an offender poses ‘an unacceptable risk of committing a serious Part 5.3
offence’,’” the Court must have regard to the object of Division 105A% and a number of
other specified matters.”” On the assumption that the objects clause in Division 105A is
reformed in the manner in which the INSLM proposed it should be,® the INSLM
recommended that the Court continue to be required to have regard to the objects of the
Division when dealing with the ‘unacceptable risk’ question.8' [ agree. And I agree also
with the INSLM’s recommendation®? that s 105A.6B should be reformed to provide that
the Court may have regard to the matters to which s 105A.6B(1)(b)-(i) currently make

32 See ibid 117 [394].

33 Ibid 117 [393].

54 Ibid 121 [408].

35 Thid 117 [395].

36 Ibid.

57 Criminal Code Act 1995 (Cth) ss 105A.7(1)(b) and 105A.7A(1)(b).
8 Criminal Code Act 1995 (Cth) s 105A.6B(1)(a).

%9 Criminal Code Act 1995 (Cth) s 105A.6B(1)(b)-(i).

% As to which, see above text accompanying nn 20-28.

$! Independent National Security Legislation Monitor, n 3, 121 [413].
62 Ibid 124 [425).
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reference.® Take, for example, the matters referred to by s 105A.6B(1)(g) and (h). The
INSLM regards it as ‘uncontroversial'® that these factors — prior convictions for terrorist
offending and the sentencing judge’s remarks when sentencing the offender for terrorist
offending — might sometimes assist the Court to assess whether the offender continues to
pose an ‘unacceptable risk’ of crimes of this sort. But it appears that, in many cases, the
offender’s actions years before, and what a judge said years before about those actions,
would have no real capacity to inform the Court about the risk posed by that offender
now. It follows that the Court should not be required to take such material into account.
Rather, it should be permitted to do so — and it should do so only in a case where that
material helped it to decide the ‘unacceptable risk” question.

Amend s 105A.7E of the Criminal Code

Section 105A.7E(1) of the Criminal Code provides that, if a Court makes an ESO or an
interim supervision order ('ISO") containing a condition that a terrorist offender wear a
monitoring device, then: ‘the condition must reguire the offender to wear the monitoring
device at all times’; the order must contain certain other conditions;® and the Court
must authorise ‘one or more specificd authorities™ to perform certain actions.” ‘In my
opinion,’ the INSLM said in his Report, ‘there is no sensible reason for a 105A.7E. If the
matters set out in that section are reasonably necessary and reasonably appropriate and
adapted to the relevant purpose, a court will be persuaded to make them.'™ He

accordingly recommended that s 105A.7E be repealed.®

Like the INSLM, I cannot see why, in all cases where a Court requires a person subject to
an ESO or ISO to wear a monitoring device, that Court should be obliged to impose the
conditions of which s 105A.7E(1)(b)-(¢) speaks, or include in the order the authorisations
to which s 105A.7E(2) refers. But there might be cases where such conditions should be
imposed and/or such authorisations granted. Accordingly, it seems thal. rather than
repealing s 105A.7E, it might be better to provide that, where an ESO or ISO provides
that the person wear a monitoring device, the order ‘may’ also include the s
105A.7E(1)(b)-(c) conditions and the s 105A.7E(2) authorisations.

% Though see ibid 122 [419].

® bid 123 (422]-[423].

85 Criminal Code Act 1995 (Cth) s 105A.7E(1 }(a).

66 Criminal Code Act 1995 (Cth) s 105A.7E(1){b)-(c).

7 Criminal Code Act 1995 (Cth) s 105A.7E(2).

8 Independent National Security Legislation Monitor, n 3. 129 [446].
 Ibid 129 [447].
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An ESO Authority

It should go without saying that ESOs are extremely intrusive orders, which place major
constraints on the liberty of those who are subject to them. And it is concerning that
‘some government bodies administering such schemes’ appear to ‘have a mindset of
setting people up to fail’: i.e. by prosecuting individuals for ‘trivial and often accidental
or unavoidable’ contravention of ESO conditions.” Because of the effect that ESOs have
on individual liberty, and because of the desirability of ESO schemes being administered
intelligently and fairly — not ‘belligerent({ly]’”" — the INSLM was right to express his in
principle support for the creation of ‘a body independent of the AFP Minister’* that
would supervise the operation of ESO schemes, ensuring as far as possible that ‘ESOs are
. administered properly and fairly throughout the Commonwealth.””™ Accordingly, I
entirely support the recommendations that appear at p. 132 [461] of the INSLM’s report.

Defendant’s costs

The INSLM was critical of s 105A.15A of the Criminal Code, which relevantly provides
that, if, due to circumstances beyond his or her control, a defendant to a post-sentence
order proceeding is unable to obtain legal representation,™ the Court may make an order
‘requiring the Commonwealth to bear ... all or part of the reasonable costs and expenses
of the offender’s legal representation for the proceeding.’™ He was also critical of
regulation 9 of the Criminal Code Regulations 2019 (Cth), which lists matters that a
Court may take into account when determining whether circumstances ‘are beyond an
offender’s control in relation to a continuing detention order proceeding.’ One of those
matters is ‘the offender’s financial circumstances.” ‘A number of things are plain’, the
INSLM argued:

Virtually all defendants who will be subject to Div LOSA applications will not be able to
afford representation. All will have been in prison for many years before the application
is made. To place a burden on the defendant to prove their financial position just wastes
time.

To make a defendant apply for legal aid funding and await a response just wastes time.
State and Territory legal aid bodies will not provide funding for Commonwealth matters
such as this and if they can provide anything will be inadequate.’

0 Thid 130 [453].

! Ibid.

2 Ibid.

"3 Ibid 131 [456].

™ See Criminal Code Act 1995 (Cth) s 105A.15A(1)(b).

S Criminal Code Act 1995 (Cth) s 105A.15A(2)(b).

7 Independent National Security Legislation Monitor, n 3, 138 [470]-[471].
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In my evidence to the INSLM on 22 June 2022 (see Appendix D at pp. 41-2), I indicated
my support for such reasoning; and nothing has happened between then and now to cause
me to change my mind. Accordingly, I support the INSLM’s recommendation that s
I0SA.15A of the Criminal Code and regulation 9 of the Criminal Code Regulations be
repealed.” | also support the INSLM’s recommendation that the Commonwealth be
required to bear ‘the reasonable costs and expenses of the offender’s legal representation’
in post-sentence order proceedings, ‘which includes costs of engaging expert witnesses if
required’.”® And I support the further recommendations that appear at p. 139 [475] of the
INSLM’s report.

IDOs and ISOs Should Only Be Made in ‘Exceptional Circumstances’

In both of our written submissions to the INSLM, my co-author and I expressed concern
about [DOs (see Appendix B at pp. 4-5 and Appendix C at pp. 25-6). Under such orders,
a terrorist offender may be held in detention for as long as 3 months — and longer in
‘exceptional circumstances’” — if a Court is satisfied that: (i) his or her term of
imprisonment (etc) will end before the State’s application for a continuing detention order
against him or her has been determined:* and (ii) there are reasonable grounds for
considering that a continuing detention order will be made in relation to [him or her]” .
In the end, our reasoning was that a person should generally not be deprived of his or her
liberty on the basis of a Court’s satisfaction that mere ‘reasonable grounds’ exist for
believing that, ultimately, a detention order will be made against him or her. And we also
argued that some incentive should be previded to the government to ensure that CDO
applications are made as early in the final year of a terrorist offender’s prison sentence
(etc) — so as to ensure that detention in prison pursuant to an IDO occurs as infrequently
as possible. See Appendix B at pp. 4-5,

When | gave evidence to the INSLM. he agreed with our concerns. See Appendix D at
pp. 39-40. Further, he seemed to indicate (consistently with our Updated Written
Submission to his Review: see Appendix B at pp. 4-5) that he was also concerned about
ISOs — under which a person’s liberty can be severely restricted if a Court is satisfied,
among other things, that ‘there are reasonable grounds for considering that an extended
supervision order will be made in relation to the offender’ ¥ He asked me whether I could
see anything wrong with amending the Criminal Code, so as to have it provide that an
interim order may be made only in ‘exceptional circumstances’ (see Appendix D at p.
39). I said that I could see nothing wrong with that (see Appendix D at p. 40). I still
cannot. Accordingly, | submit that the government should amend the Criminal Code so as

7 Ibid 138 [474].

8 Ibid 138-9 [474].

Y Criminal Code Act 1995 (Cth) s 105A.9(6).

30 Criminal Code Act 1995 (Cth) s 105A.9(2)(a).
8 Criminal Code Act 1995 (Cth) s 105A.9(2)(b).
82 Criminal Code Act 1995 (Cth) s 105A.9A(2)(c).
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it provides that a person may have an IDO or ISO imposed upon him or her only in
‘exceptional circumstances.’

Thank you for considering this submission. [ am available to give oral evidence to the
Committee about it or any aspect of it.

Yours sincerely

Andrew Dyer

Senior Lecturer, University of Sydney Law School
Director, Sydney Institute of Criminology
University of Sydney

Sydney NSW 2006

P: +61 2 8627 8507
E: andrew.dyer @sydney.edu.au
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APPENDIX 4

Why Div 105A of the Criminal Code 1995 (Cth) Is
Incompatible with Human Rights (and What to
Do about It)

Andrew Dyer and Josh Pallas*

The Independent National Security Legislation Monitor, Grant Donaldson SC,
has recently announced that he will be reviewing Div 105A of the Criminal
Code Act 1995 (Cth), which allows continuing detention orders to be made
against certain terrorist offenders whom the state can prove would pose an
unacceptable risk of committing particular terrorist offences if they were to
be released from prison (even if extended supervision orders were imposed
on them). In this article, we argue that, because the Div 105A scheme seems
unnecessary, it should be abolished. Alternatively, if that scheme remains
in force, the government shouid ensure that it operates as consistently as
possible with Australia’s human rights obligations. The reasoning of certain
High Court Justices recently in Minister for Home Affairs v Benbrika tends
fo expose Div 105A’s incompatibility with human rights — and this situation
should not be allowed to continue.

l. INTRODUCTION

“While a majority of states and territories. as well as international counterparts including the United
Kingdom and New Zealand, have enacted post-sentence preventative detention regimes dealing with
high risk sex and/or violent offenders™. the then Conumonwealth Attorney-General, George Brandis,
told the Senate on 15 September 2016, “there is no existing Australian regime for managing terrorist
offenders who may continue to pose an unacceptable risk to the community following the expiry of
their sentence." “Law cenforcement agencies can seek to rely on control arders 10 manage the risk of
terrorist offenders” once their respective sentences have concluded, the Attorney-General proceeded
to explain.? But, he said, “there may be some circumstances” where a person would pose too great a
risk to the community it /he were “to be released from prison™, even if s/he were subject to a control
order.* The Bill that Senator Brandis was introducing into Parliament, the Crimina! Code Amendmeni
(High Risk Terrorist Offenders) Bill 2016 (Cth), aimed (o remove the problem that he had identified,
“[MJodelled closely™™ on the State and Territery legislation to which he had referved, the Bill would insert
a new Division, Div 105A, into the Criminal Code Act 1995 (Cth) (the Criminal Code).’ Division [05A's
central purpose would be to grant the Supreme Court of each Australian State and Territory the power
to impose continuing detention orders on certain adult terrorist offenders whom the state could prove
would pose “an unacceptable risk™ of committing any terrorist-related offence contained in Pt 5.3 of the

* Andrew Dyer: Senior Lecturer. University of Svdrey Law School. Director. Sydney Institute of Criminology. Josh Palias: PhD
Candidate, University of Sydney Law School, Member, Sydney Institute of Criminology. This research was supported by an
Australian Government Research Trainiag Program (RTP) Schelarship. ORCID: 0000-0003-2694-2082. We thank the referee for
his/her fair and helpful comments about a deaft of this article.

! Commanwealth. Parliamentary Debates, Senate, 135 Sepieinber 2016, 1034 (Senator Brandis, Attorney-General).

? Commonwealth, Parlicuneniary Debates. Senate. 15 September 2016, 1034 (Senator Brandis, Attorney-General),

* Commonwealth, Parliamentary Debates, Senate, 15 September 2016, 1034 (Senator Brandis. Attorney-General).

* Commonwealth, Purtiamenrary Dehetes, Senate, | S Septermber 2016, 1035 (Scnator Brandis, Attorney-General ).

* Similar measures have since been adopted in New South Wales - see Tervorisin (High Risk Offenders Act) 2017 (NSWj and Josh
Pallas, “Heed the Call: The Implied Freedom ot Political Cotymunication and the Terrorism High-Risk Offenders Regime™ (2022
(1) Current Issues in Criminel Justive 1 - and they have been in force since 2015 in South Australia: see Criminal Lenw (High Risk
Offenders) Act 2015 (SA).

(2022) 33 PLR 61 61
Flease note tnat this articie is being provided For information concerning permission 1o
THOMSON REUTERS forrezearch curposst and is not to be repre-  republish material from this journal, either in
duced in ary wsy. I you refer to the part or in its entirety, in any medium, please
articie, please ensure you acknowledge both refer to http://sites.thomsonreuters.com.aw/
202¢ Thomson Reuders (Frofessonal) Australia Limted the publication ard putlisher apprepriately. Journals/ pemﬂssw"s‘
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Criminal Code with a maximum penalty of at least seven years’ imprisonment, if they were released
from custody at the end of their respective prison sentences (even under supervision).®

Now that Div 105A has been in force for about five years, the Independent National Security Legislation
Monitor, Grant Donaldson SC, has announced’ that he will be reviewing that Division.® Among the matters
that he will consider is whether Div 105A is “consistent with Australia’s human rights obligations™.?

In this article, we argue that Div 105A clearly does not comply with such obligations, and that the
Commonwealth government should not allow this situation to continue. In other words, if the Div 105A
detention scheme in force — and we do not think that it should - the Commonwealth government ought
to reform this scheme to make it as consistent as possible with the Jnternational Covenant on Civil and
Political Rights."’ Detainees should not continue to be “detained in ordinary prisons, albeit [often] in
separate wings”.'" They should be detained in far less punitive conditions than this, and the state should
make extensive efforts Lo reintegrate them into the community as soon as possible.'> Moreover, while it
is sometimes said that a Court may only currently make a continuing detention order if the state is able to
discharge a very high standard of proof." this is not quite true." It should not be enough, as it is currently,
for the state to prove to a high degree of probability that a terrorist offender poses an unacceptable risk
of prophylactic offending in the absence of such an order."® Rather, for so long as Div 105A remains in
force, that Division should allow for continuing detention orders to be made only where the state can
prove that it is maore likely than not that, without such an order, the person will either inflict a grave harm
himv/herself, or will “support ... or facilitat{e]™' the infliction of such a harm by another person.

This article proceeds as follows. In Part II, we briefly consider the specifics of the Div 105A
detention scheme, as well as the reasoning of the High Court of Australia (HCA) in the recent case
of Minister for Home Affairs v Benbrika (Benbrika)'" — where a majority held that that scheme was
valid in its entirety because, contrary to Benbrika’s submission, the power it confers on State and
Territory Supreme Courts is part of “the judicial power of the Commonwealth” within the meaning of
s 71 of the Commonwealth Constitution. In Part 111, we argue that Gageler, Gordon and Edelman JJ’s
respective reasoning in Benbrika tends to expose the human rights incompatibility of Div 105A; and
we state precisely why the Division is contrary to human rights standards. In Part IV, we explain our
recommendations for the reform of Div 105A. As we have already noted, all such recommendations aim
to ensure that the Division, if it continues to exist, operates as compatibly as possible with the ICCPR.
In Part V, we make some brief concluding remarks.

& Commonwealth, Purlidmemmy Debates, Senate. 15 Scpiember 2016, 1034 (Senator Brandis, Attorney-General). See also
Criminal Code Act 1995 (Cth) s 105A.7(1).

7 INSLM. Review into Division 105A of the Criminal Code <htips:/iwwwi.inslim.govau/mnode/205>.
8 See Independent National Security Legislation Monitor Act 2010 (Cth) s 6(1 )(a)~(b).
9 [NSLM. n 7. See also Independent Narional Secwrity: Legistation Monitor Act 2010 (Cih) s 6(1)(b)(i).

W International Covenant on Civil and Political Righlx.'Opcned for signature 16 December 1966, 999 UNTS 171 (entered into
foree 23 March 1976).

A v Germany [2009] VI Eur Court HR 169, 214 [127].

12 See [Inseher v Germany (European Courl of Human Rights, Grand Chamber. Application Nos 10211712 and 27505/14, 4
December 2018), where the European Court of Human Rights (ECtHR) held that the relevant German post-sentence preventive
detention scheme was now compatible with the Convention for the Protection of Human Rights and Fundamental Freedoms, opened
for signature 4 November 1950, 213 UNTS 221 (entered into force 3 September 1953). This was partly because: “Treatment aimed
at reducing the threat these persons pose to the public to such an extent that the detention may be lerminated as soon as possible is
now at the heart of that form of detention™ [223].

? See, eg, Commonwealth, Parliamentary Debates, Senate, 16 December 2016, 3911 (Senator Brandis. Attorney-General),

# See Christopher Slobogin, “Legal Limitations on (he Scope of Preventive Detention” in Bernadetic McSherry and Patrick Keyzer
(eds), Dangerous People: Policy, Prediction and Practice (Routledge. 201 1) 37, 39.

i3 Criminal Code Act 1995 (Cth) s 105A.7(1).
' Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 30 [93] (Gageler J); [2021] HCA 4.
' Minister for Home Affairs v Beabrika (2021) 95 ALJR 166, 388 ALR 1; [2021] HCA 4.
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Il. Division 105A anND THE HCA’s DECISION IN BENBRIKA
A. Division 105A

Division 105A’s stated object is to “protect the community from serious Pt 5.3 offences by providing
that terrorist offenders who pose an unacceptable risk of committing such offences are subject to: (a) a
continuing detention order; or (b) an extended supervision order”." Within the final 12 months' of an
adult™ offender’s sentence for certain terrorist offending,” the relevant Minister may apply (0 a Supreme
Court of a State or Territory for a continuing detention order to be imposed on the prisoner. The Court
may? then make such an order if, after considering the non-exhaustive™ list of matters in s 105A.6B{1)
of the Criminal Code, it is satisfied: (1) “to a high degree of probabilily, on the basis of admissible
evidence, that the offender poses an unacceptable risk of committing a serious Part 5.3 offence™* and
(2) no “less restrictive measure” — such as an extended supervision order™ — “would be effective in
preventing the unacceptable risk”.”” The maximum term of such an order is three ycars,™ though a
further continuing detention order can be made upon the expiry of any previous continuing detention
order® (in other words, detention pursuant to a continuing detention order is indefinite). There must be
a review of the continuing need for such an order every 12 months.™® When deciding whether to renew
or revoke®' a continuing detention order, or to make a further continuing detention order, the Supreme
Court will consider whether the stare has proved that the offender remains dangerous in the sense just
explained.

We must claborate on two aspects of the Div 105A scheime.

First, we have scen that that scheme applies to those who are proved to pose an unacceptable risk
of committing “a serious Part 5.3 offence™ if released. But what is a “serious Part 5.3 offence™?
Section 105A.2 of the Criminal Code states that a “serious Part 5.3 offence™ is any offence against
Pt 5.3 for which there is a maximum term of at least seven years' imprisonment. The important point
for present purposes is that almost all of these offences are “prophylactic”™ in nature: they criminalise
conduct that is harmless in itself — such as, for example, collecting or making a document connected
with preparation for a terrorist ac,™ being a member of a terrorist organisation™ and providing funds to,

S Criminal Code Act 19953 iCth) s 105A.1.
W Criminal Code Act 1995 {Ctln s THSAS2)a).
2 Criminal Code Act 1995 (Cih) s 1DSA 3 D(eh

U Criminal Code Act 1995 (Cthy £ 105A.301a). The Minister may also apply for a continuing detention order to be madle against
other persons. including those who: (11 have béen in continuous custody since being convicted of one of the terrorist offences
referred to in s 10SA.30Li(a) feven though they are now tmprisoned for separate offending); or (2) are currently detained under an
interim detention ovder (see s 103A.9) or # vontinuing detention order: Criminal Code Act 5 105A.3A(2) and (3)(b)(i).

2 Criminal Cade Act 1993 (Cth) s 1053 .811),
* Criminal Code Act 1995 (Cthy s 105A.7(1).
N Criminal Code Act 1995 (Cth) s F0SAS(2).
= Criminal Code Act 1995 iCh) s 10SA.7EDib).

“ Note 2 to Criminal Code Act 1995 (Ctho s 103A.7(1)¢e) provides that “*an cxample of a less restrictive measure ... is an extended
supervision erder™,

2 Criminal Code Act 1995 (Cth) s 105A.7(1)(c).

¥ Criminal Code Act 1995 (Cth) s 105A.7(5).

2 Criminal Code Act 1995 (Cth) s105A.7(6).

* Criminal Code Act 1995 (Cth) s 105A. 10(1A}-(1).

* Conceming revocation. see Criminal Code Act 1995 {Cth) ss 105A.7A(6). 105A.12(5).

¥ Criminal Code Acr 1995 (Cth) ss 105A.7(1), 105A.12¢4 )(a).

¥ Minister for Home Affuirs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 30 [93] (Gageler J); [2021] HCA 4.
M Criminal Code Act 1995 (Cth) s 101.5(1)(2).

* Crinvnal Cade Act 1995 (Cth) s 102.3(1).
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or receiving funds from, a terrorist organisation* — because such conduct is thought to carry the risk of
leading to future harm. That is, Div 105A allows for the detention of those who are proved to pose an
unacceptable risk of mere preparatory or like wrongdoing. We shall return to this point.3

Sccond, a person detained under a continuing detention order serves that detention in prison.®® It is true
that s/he “must be treated in a way that is appropriate to his or her status as a person who is not serving
a sentence of imprisonment™.* It is also true that s/he must not be detained in the “same area or unit
of the prison” as those who are serving such sentences.” But even these requirements are subject to
exceptions;* and Div 105A does not require the state to make any rehabilitative resources available to
detainees beyond those provided to ordinary prisoners.*

B. Benbrika

On 3 February 2009, in the Supreme Court of Victoria, Bongiorno J sentenced Abdul Nacer Benbrika
to a total term of imprisonment for 15 years, with a non-parole period of 12 years, for two offences:
intentionally being a member of a terrorist organisation and intentionally directing the affairs of a
terrorist organisation.™ He was never granted parole; indeed, shortly before Benbrika’s sentence expired,
the Minister for Home Affairs instead applied to the Supreme Court for a continuing detention order to
be made against him.* On 24 December 2020, Tinney J granted such an order, committing Benbrika
to prison for a further three-year period.*® But on 8 October 2020, his Honour had made another order.
On that date, Tinney J had reserved for the consideration of the Victorian Court of Appeal (VCA) the
question of whether the power that Div 105A purportedly confers on Supreme Courts to make continuing
detention orders is within “the judicial power of the Commonwealth™.* If not, the. Commonwealth
Parliament would have failed validly to confer such a function on State and Territory Supreme Courts.
That is because of the well-established proposition that that Parliament may only authorise a Court
mentioned in s 71 of the Commonweaith Constitution to exercise federal judicial power (and functions
that are ancillary or incidental thereto).”” On 30 October 2020, the question reserved was removed into
the HCA.*

Three matters must be noted.

First, it is now settled” that, as Brennan, Deane and Dawson JJ contended in Lim v Minister for
Immigration, Local Government and Ethnic Affairs (Lim).® the “exceptional cases” of non-punitive
detention aside, “the involuntary detention of a citizen in custody by the state is penal or punitive in
character and, under our system of government, exists only as an incident of the exclusively judicial

* Criminal Code Act 1995 (Cti) s 102.6(1).

¥ See text accompanying nn 146152,

3 Criminal Code Act 1995 (Cth) s 105A.4(L).

3 Criminal Code Act 1995 (Cth)s 105A.4(1).

 Criminal Code Act 1995 (Cth) s 105A.4(2).

I Criminal Code Act 1995 (Cth) s 105A.4(1)—(2).

2 Minister for Homne Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR |, 15 [39]:{2021] HCA 4.
S R v Benbrika (2009) 222 FLR 433, {247]: (2009] VSC 21.

“ Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 383 ALR 1, 33 [104]-{105]; [2021] HCA 4.
S Minister for Home Affairs v Benbrika [2020] VSC 888, [478]-{480).

* Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1, 4 |5]-[6]; [2021] HCA 4.

“7 R v Kirby; Ex parte Boilermakers’ Society ofAnslralia (1956) 94 CLR 254, 275-276 (Dixon CJ, McTieman. Fullagar and
Kiuto 13); Atrorney-General (Cth) v The Queen [1957] AC 288, 311-314.

“ Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 4 [6]; [2021] HCA 4.

¥ See, eg. Falzon v Minister for Immigration and Border Pratection (2018) 262 CLR 333, 341 [16] (Kiefel CJ, Bell, Keane and
Edelman JJ); [2018] HCA 2.

@ Lim v Minister for immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 27.
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function of adjudging and punishing criminal guiit.” In other words, apart from cases such as pre-trial,
mental illness. quarantine™ and migration™ detention, Commonwealth legislation can only validly
authorise a Chapter 111 court to detain an individual; and, then, only after that court has found that that
person has breached a positive legal command in the past.™

Second, however, it is also clear that the “exceptional cases™ are not “a closed set”.™ That is, while the
courts will be cautious when extending the categories of non-punitive detention,™ those categories can
be extended by analogy to the existing categories.* When a Court decides whether such an extension
should occur, it must be satisfied of course that the detention is non-punitive, But what test does the
Court apply? In Falzon v Minister for Immigration and Border Protection (Falzon), the HCA stated that
the question is one of purpose.”” IF the detention is “reasonably capable of being seen as necessary”™*
for the non-punitive purpose that Parliament has identified,” it will be non-punitive. But if the detention
“goes further than to achicve that limited purpose ... it may be inferred that the law has a purpose of its
own, a purpose to effect punishment™.%

Third, in Fardon, Gummow J, in obiter dicta with which Kirby J* agreed. held that detention of the sort
now authorised by Div 105A — the committal to prison of a person whom the state has proved poses an
unacceptable risk of serious offending ~ is not analogous to any of the existing categories of non-punitive
detention.®* “[I]t is not suggested™, his Honour said, “that the detention of the mentally iil for treatment
is of the same character as the incarceration of those “likely to” commit certain classes of offence.™
Moreover, he continued, “detention by reason of apprehended conduct ... is of a differcnt character™*
from both an order of indefinite detention made at the time of sentencing®™ and pre-trial detention® —both
of which he seemed to view as “detention as a consequence of judicial determination of engagement
in past conduct™."” Therefore, his Honour thought, the Commonwealth Parliament could not validly

U Lim v Minister for Immigration, Local Government and Ethinie Affairs (1992} 176 CLR 1. 28.
= Lim v Minister for Immigration, Local Government and Erhunic Affairs (1992) 176 CLR 1, 32.
** Minister jinr Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1. 24 {69] (Gageler J); [2021} HCA 4.

“ Peter Gerangelos, “Separation of Powers in the Australian Constitution: Themes and Reflections™ (201 7) 29 Singapore Academy
of Law Journal Y03, 914,

* Fardon v Attoraey-General (Q7d) 12004) 223 CLR 575, 634 [217]: [2004] HCA 46.

* Fardon v Atterney-Generald (Q1) 12004 223 CLR 575. 613 [83| (Gummow J), 634 | 154 (Kirby J), 647 [196] {Hayne J). 653
[214] (Callinan and Heydon My [2004] HCA 16.

? Falzon v Minister for Inmigeation and Border Protection (2018) 262 CLR 333, 342-344 [24]-{33] (Kicfel CJ. Bell, Keane and
Edelman £J): [2018] HCA 2.

¥ Falzom v Minister for Ioyaigration and Bevder Prorection (2018) 262 CLR 333, 343 [26]-[27): [2018] HCA 2.
I Falzem v Minister for fmmigration and Border Protection (2018) 262 CLR 333, 342 [24]: [2018] HCA 2.

D Falzon v Minisior for nnigration amd Border Protection (2018) 262 CILR 333, 344 |129]; [2018] HCA 2.

@ Fardan v Attorney-General (Qldi (2004) 223 CLR 575, 631 [145]: [2004] HCA 46.

® Farden v Atovieex-General iQd) (2004) 223 CLR 575, 613-614 [83]-[84]: [2004] HCA 46. That said. his Honour favourcd
re-formulating the Lim v Minister for Immigraiion, Local Government and Ethnic Affairs (1992) 176 CLR | principle to remove
any reference to punishment: Fardon v Attorney-General (Q1d) 612-613 [80]-[82]: see also Al-Kateb v Gaduwin 120045 219 CLR
562, 611613 [135]-]138] (Gummow J): {2004] HCA 37. As suggested above, the Court has nol subsequently aceepted this
re-fonmulation; it has instead accepted the Zim v Minister for Immigration, Local Government and Ethnic Affairs (1992} 176 CLR
[ principle as originally stated.

“* Fardaon v Attorsey-General (Qld) (2004) 223 CLR 575,613 [83]: [2004] HCA 46.

 Fardon v Atterney-General (Qld) (2004) 223 CLR 575, 613 [84]: [2004] HCA 46.

“ Fardon v Arternev-General 1Qld) (2003) 223 CLR 575. 613 [83]: [2004) HCA 46.

% Fardon v Attorney-General (Qled) 12004) 223 CLR 575, 613 [83): [2004] HCA 46.

& Fardon v Atrornev-General iQLD) 20045 223 CLR 575, 609610 [70]-{73]. 613 [83]): [2004] HCA 46. Compare Andrew Dyer,
*“Can Charters of Rights Limit Penal Populism?: The Case of Preventive Detention™ (2018) 44(3) Monash University Law Review
520, £25-526.
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authorise a Chapter III court to order such detention:® such an order, in other words, is outside “the
judicial power of the Comimonwealth”.

In Benbrika, the HCA had to consider whether Gummow J was right.%’ Benbrika submitted that his
Honour was — and that Tinney J was therefore acting contrary to the requirements of Ch IIT of the
Commonwealth Constitution when his Honour ordered Benbrika’s current detention. But six Justices
disagreed, five of their Honours holding that Gummow J was wholly™ or almost wholly” wrong, and
another, Gageler J, ruling that his Honour’s statement of principle required qualification.™

Kiefel CJ, Bell, Keane and Steward JJ observed that the mental illness and infectious disease exceptions
to the Lim principle “share a purpose of protecting the community from harm™.” Their Honours also
contended that Gummow J in Fardon had failed to “explain why an appropriately tailored scheme for
the protection of the community from the harm that particular forms of criminal activity may pose is
incapable of coming within an analogous exception™.” For their Honours, such detention is analogous
to mental illness and quarantine detention.”™ That is because, like those forms of detention, it has a
“protective purpose”™ and is therefore non-punitive.”” Strangely, when defending this last conclusion,
the plurality did not refer to the established test for determining whether detention is punishment —
namely, whether the detention can reasonably be seen as necessary to achieve the relevant non-punitive
objective.”™ Their Honours therefore did not explain why detention in prison could be seen as going
no further™ than was necessary to protect the community. Why would detention in truly non-punitive
conditions not achieve this aim just as well?%

Justice Gageler's reasoning differed from the plurality’s in only one way. His Honour accepted that a
power to order that a current prisoner remain in prison past the expiry of his/her retributive sentence,
can in some circumstances be reasonably capable of being seen as necessary to achieve a legitimate
non-punitive protective aim — and can therefore fall within “the judicial power of the Commonwealth™.®!
There will be no constitutional problem, Gageler J thought, so long as such a power can be exercised only
against those who can be proved to pose an unacceptable risk of causing, or supporting or facilitating,
a “serious harm™®* if released (even under supervision).®® Difficulties will arise, however, his Honour

% Fardon v Atrorney-General (Qld) (2004) 223 CLR 575, 608 [68]. 614 [85]; [2004] HCA 46.

@ At least two Justices in Fardon v Attorney-General (Qld) (2004) 223 CLR 575; [2004] HCA 46, and probably three, thought
that Gummow J was wrong: Fardon v Attorney-General (Qld) 596597 [34] (McHugh 1), 654 |217] (Callinan and Heydon J1).
Compare Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 65 {214) (Edelman J); [2021] HCA 4.

™ Minister for Home Affuirs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 13-19 {31]-[47] (Kiefel CJ, Bell, Keane and Steward 1J):
[2021] HCA 4.

™ Minister for Home Affairs v Benbrike (2021) 95 ALIR 166; 388 ALR 1. 53 [182], 54 [185] (Edelman J); [2021} HCA 4.
7 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 28-29 {85)-[88]; [2021] HCA 4.

 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 13 {32]; [2021) HCA 4.

™ Minister for Home Affairs v Benbrike (2021) 95 ALIR 166; 388 ALR 1. 13 {32]; [2021] HCA 4.

™ Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 14 [36]; [2021] HCA 4.

 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 14 [36]: [2021) HCA 4.

7 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 15-16 [39]-[41]; [2021] HCA 4.

 Falzon v Minister for hnmigraiion and Border Protection (2018) 262 CLR 333, 343 [26]-[27]: [2018) HCA 2.

™ Falzen v Minisrer for mmigration and Barder Protection (2018) 262 CLR 333, 344 [29]; [2018] HCA 2.

0 As argued below, the HCA's denial that the “reasonably capable” test involves proportionality testing — Falzon v Minister for
hnmigration and Border Protection (2018) 262 CLR 333, 343 [28], 344 {30}-[32]: [2018] HCA 2 - is unpersuasive. See, eg.
Gabrielle Appleby and Stephen McDonald, “Punishment and Chapter I of the Constitution™ in John Griffths and James Stellios
(eds). Curremt Issies in Australian Constitutional Law: A Tribuie to Leslie Zines (Federation Press, 2020) 64, 77-78; Leslie Zines.
The High Court and the Constitution (Federation Press, S® ed, 2008) 289: Stephen McDonald, “Involuntary Detention and the
Separation of Judicial Power” (2007) 35 Federal Law Review 26, 47-48.

8 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 28-29 [86]-[88]; [2021] HCA 4.
8 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1, 30 [93]; [2021]) HCA 4.
¥ Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 28-29 [85]-{88], 30-32 [92]-{102]; 2021} HCA 4.
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continued, if a Commonwealth law purports to authorise a Chapter Il court to order the preventive
detention in gaol of a prisoner who poses a risk of performing criminal conduct that, by itself, neither
causes a grave harm nor supports/facilitates the causing of such harm by another person.™

Like Gordon J.¥ who held similarly — though her Honour expressly refrained from stating that the
Commonwealth Parliament could ever validly authorise a Ch III court to order preventive detention of
the kind under consideration®® — Gageler J justified this view by pointing to the liberal underpinnings of
Ch ITL¥ “Trial of an individual for an offence at the instigation of the executive", his Honour observed,
is the epitome of judicial power.®™ In other words, once the Commonywealth executive has presented an
individual for trial, it is undoubtedly for the judiciary alone 1o determine whether s/he has, in the past,
comnittad an offence treated by “positive law”.* And, if such a determination is made, it is also only the
judiciary that may sentence the offender — perhaps ordering that s/he be deprived of his/her liberty.™ Wiy
is it that only a Ch I court may adjudge and punish criminal guilt? Gageler J observed that it is simply
because this protects the subject against arbitrary executive detention.” The executive may not convict
or impsrison an individual itself. Only an independent court can do that, after providing the individual
with a fair procedure.™ Liberty is further protected, his Honour continued. by the rule that the judiciary
may only order punitive detention for a past breach of a written law.” The person who breaches a law
of which s/he has been notified in advance® has been given a “fair opportunity to do otherwise”.” There
is no affront to individual liberty, Gageler J suggests, when we punish those who have freely chosen to
expose themselves to this consequence.

Gageler J acknowledged that, exceptionally, Commonwealth detention will be constitutionally
acceptable, though a judge has not ordered it as punishment for past guilt.® And, as suggested above, he
accepted that detention of an individual in gaol because of what s/he might do is such an exceptional case
- provided that the feared harm “is grave and specific™.” According to Gageler J, however, the problem
with the scheme under consideration was that it authorised judges to commit persons to prison because
of fears that they would otherwise perform conduct that, while criminal, was “many steps removed
from doing or supporting or facilitating any terrorist act™.* “If liberty is protected by a constitutional
structure which limits detention in custody to the penal consequence of an offence determined by a court
to have been committed in the past”, Gageler | said, “then liberty would be subverted by an exception
to the operation of that limitation cast in terms which would authorise detention in custody to prevent™
prophylactic offending.

M Minisrer for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 22 [64], 28 [85]. 3132 [92]-]97]: {2021 ] HCA 4.
" Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 3942 [130}-[141]; [2021] HCA 4.

¥ Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1. 52 {177]-[178]; [2021 | HCA 4.

* Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 24-25 [69]-]74]. 2% 1R5]): |2021] HCA 4,
 Minister for Home Affuirs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 24 [69]: [2021] HCA 4,

™ Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1. 24 [69]: [2021] HCA 4.

* Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 24 |69]; [20211 HCA 4.

9 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1, 25 [72]: {2021] HCA 4.

9 Minister for Home Affairs v Benbrika (2021) 95 ALJIR 166; 388 ALR 1.25(72): [2021] HCA 4.

93 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 25 [72): [2021] HCA 4.

*H Though see Palyvukhavich v The Comnonmvealth (1991) 172 CLR 501,

* HLA Hart, “Negligence, Mcens Rea and Criminal Responsibility™ in Punishment and Respansibility: Essays in the Philosophy
of Law (OUP. 2008) 136, 153.

* AMinister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1. 25 [73); [2021] HCA 4.
Y Minister for Homne Affairs v Benbriku (2021) 95 ALIR [66: 388 ALR 1, 27 [79]: [2021] HCA 4.
 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 30 {93): [2021] HCA 4.
“ Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 28 [85]; [2021] HCA 4.
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Like the plurality, the final member of the Court, Edelman J, held that Div 105A was wholly valid.'®
That said, his reasoning differed significantly from that which the plurality Justices deployed.

Edelman J, correctly in our view, held that Div 105A detention is punitive.'” “Transparency and
constitutional fidelity” required this to be recognised, he held.'” “Deception or false labelling™ should
be avoided.'® Although, like the plurality, Edelman ] failed to mention the “reasonably capable™ test
— in this context anyway'™ — he pointed out that detention that (solely) has a protective aim might still
be punishment.'* The plurality, he rightly thought, had committed a “category error™'® when holding
differently. That said, Edelman J held that it is within “the judicial power of the Commonwealth” to
punish a person for what s/he might do, as opposed to what s/he has done — so long as two conditions
are satisfied. Those conditions are that the relevant power is judicial in form'”” — which the Div 10SA
power is, though it creates new rights'® — and is “exercisable judicially”.'® Justice Edelman held that
the power at issue satisfied this second condition. That is because Div 105A detention can only be
ordered: (1) where a less restrictive alternative would not achieve the desired protective result;'"" and (2)
to prevent the commission of offences that, in Edelman J's view, Parliament was entitled to regard as
serious enough to justify detention.'"!

Benbrika must be accepted. That said, it is hard to think of a case that more clearly illustrates the fallacy
of the view that “anything that is held constitutional must therefore also be unobjectionable”."* In other
words, whether or not Div 105A is constitutionally valid,'” the detention scheme it creates is contrary
to human rights — and we shall now develop that argument more fully. We shall then argue that, if
Parliament retains the Div 105A scheme, it should reform that Division in certain ways. In so arguing,
we will, to an extent, draw on the respective reasoning of Gageler, Gordon and Edelman JJ in Benbrika.
That is because each of their Honours provided useful insights into Div 105A’s failure to protect human

rights.

HI. DivisioN 105A’S INCOMPATIBILITY WITH HUMAN RIGHTS

Scholars have given detailed consideration to the types of restraints that should be placed on preventive
detention regimes if they are to be compatible with human rights. Indeed, some scholars have denied
that preventive detention — whether ordered at sentencing (indefinite detention) or only once a person is

W Afinister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR |, 53 [182]; [202]1] HCA 4.
W Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR |, 59-61 [200]-[204] (Edelman J); [2021] HCA 4.
92 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 53 [182]: [2021] HCA 4.

9 Minisier for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR |, 74 [239]: [2021] HCA 4, quoting Douglas Husak,
“Preventive Detention as Punishment? Some Possible Obstacles” in Andrew Ashworth, Lucia Zedner and Patrick Tomlin (eds).
Prevention and the Limits of the Criminal Lav (QUP, 2013) 178, 179,

191 Compare Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 68 [225] (Edelman J); [2021] HCA 4.

95 Minister for Home Affairs v Benbrike (2021) 95 ALJR 166; 388 ALR |, 53-54 [183]: [2021] HCA 4. See too, eg, HLA Hart,
“Prolegomenon to the Principles of Punishment” in Hart, Punislunent and Responsibiliry (OUP, 2008) 1, 5-6.

105 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 53 [183]; [2021] HCA 4.

7 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 54 [185]; [2021] HCA 4.

'S Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1. 66-67 [220]-{221], 71-72 [232]-{233]; [2021] HCA 4.
9 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1. 54 [185], 67 [222]; [2021] HCA 4.

"1 Minister for Home Affeirs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 72-73 [235]; [202 {]HCA 4.

Ut Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 54 [185], 69 [226], 69-70 [228]~[229], 73 [237]; [2021]
HCA 4.

"2 Greg Taylor, “Conceived in Sin, Shaped in [niquity — The Kable Principle us Breach of the Rule of Law"” (2015) 34(2) University
of Queensland Law Journal 265, 265-6. Sce also. generally. Gabrielle Appleby, “The High Court and Kable: A Study in Federalism
and Rights Protection™ (2014) 40 Monash University Law Review 673.

113 Ope of us has recently discussed the merits of the constitutional reasoning in Minister for Home Affairs v Benbrika (2021) 95
ALIR 166: 388 ALR 1: [2021]) HCA 4: Andrew Dyer, “Minister for Home Affairs v Benbrika and the Capacity of Chapter Il of
the Commonwealth Constitution to Protect Prisoners® Rights” (2022) UNSW Law Journal (forthcoming).
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already imprisoned (post-sentence preventive detention'™') - can ever operate compatibly with human
rights standards.'*

This latter view is to an extent reflected in the Lim principle,''s as well as in the United States Supreme
Court’s similar contention, in Foucha v Louisiana, that, under “our present system ... with only very
narrow exceptions and aside from permissible confinements for mental iliness™, the state may incarcerate
“only those who are proved beyond reasonable doubt to have violated a criminal law™.!"” According
to this view, the liberal, human rights-respecting state mwust reason with offenders and prospective
offenders. For, when it uses other methods, it ceases to be a liberal, human rights-respecting state.'™ No
matter how likely a person is to offend in the future, the state must wait until s/he does before it detains
him/her. Until then, it must rely simply on the criminal law's threats and moral appeals, to persuade the
prospective offender not to misconduct him/herself.!'" Moreover, even once the person has committed
an offence, the state must still reason with him/her. The punishment that it imposes on that person must
be proportionate to the seriousness of his/her offending.'*

According to this philosophy. detention of the mentally ill and dangerous is pernissible, but detention
of the merely dangerous is not. Because the mentally ill actor is irrational, the state need not attempt to
reason with him/her.'*' Because the merely dangerous persen is an autonomous actor, however, the state
is not excused from its reasoning responsibilities.'™

The difficulty with this view is this. What if there is a person whom the state can prove is highly likely
to commit a very serious offence if s/he is released from custody — even under supervision? If the state
were to decline to detain this individual, might it not breach the human rights of this person’s prospective
victim(s)? The European Court of Human Right (ECtHR) has held that there would indeed be a breach of
the human rights of such potential victims in these circumstances (at least where the harm in prospect is
death or very serious injury).'** That said, the question at the beginning of this paragraph does contain a
number of “ifs”, As we argue further below, our acceptance of preventive detention is predicated on there
in fact being offenders whom the state can reliably prove are more likely than not to commit serious acts
of violence even if they are under state supervision in the community after their release. As we note in
that discussion, there are real questions about whether a less restrictive measure than detention will ever
fail to reduce Lo a tolerable level the risk that a demonstrably dangereus person poses to the community.
The latter must be especially doubtiul in the case of the Div 103A scheme. given that the alternative,
less restrictive measure (an extended supervision order) can place extremely significant restrictions on
individual freedom.'?!

14 This terminology is used hy Bemadeue McSherry, Patrick Keyzer and Arie Freiburg, “Preventive Detention for “Dangerous™
Offenders in Australia: A Critical Analysis and Proposals for Policy Development™ (Repert to the Criminology Research Council,
December 2006) 10-11.

115 See. eg. Stephen J Schulhofer. “Twa Systems of Social Protection: Camments on the Civil-Criminal Distinction, with Particular
Reference to Sexually Violent Predator Laws™ (1996) 7 Jowrnal of Captearporary Legal Issues 69, 90-96.

U See Liny v Minister for nmigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 27.

Y Foucha v Lonisiana, 504 US 71, 83 (1992). As onc of us has noted elsewhere — Dyer, n 67. 522, fn 21 - other USSC case law
shows the exceptions 1o e less narrow than Forcha claims: see, eg. Kansas v Hendricks, 521 US 334 (1997),

% See Alice Ristroph, “Proportionality as a Principle of Limited Government™ (2005} 55 Duke Lo Jowrnal 264, 331,
9 See, eg, Stephen J Morse, ““Neither Desert Nor Disease™ (1999) 5 Legal Theory 265, 270.

' See, eg, Dirk van Zy! Smit and Andrew Ashworth, “Disproportionate Sentences as Human Rights Violations™ (2004) 67(4)
Modern Law Review 541,

! See, eg. Morse, n 119, 269,

2 See, eg, Michael Louis Corrado. “Sex Offenders, Unlawful Combatants and Preventive Detention™ (2005) 84 North Carolina
Law Reviewr 77, 101,

2 See. eg, Mastromattee v laly [2002] VI Eur Court HR 151, 165-166 [68]-[69].

i See, eg, Jeffrey Gordon, “Imprisonment and the Separation of Judicial Power: A Defence of a Categorical Immunity from Non-
criminal Detention” (2012) 36 Meibowrne University Law Review 41.99.
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Like a number of liberal theorists,'** Ashworth and Zedner accept that preventive detention is justified in
limited circumstances. Concerning post-sentence preventive detention, they indicate that the following
principles apply when assessing whether such detention is compatible with human rights:
1. In principle, every citizen has a right to be presumed harmless, and this presumption of harmlessness
can be rebutted only in exceptional circumstances (set out in (2) and (4)).
2. The state’s duty to protect people from serious harm may justify depriving a person of liberty if that
person has lost the presumption of harmlessness by virtue of committing a serious violent offence and
is classified as dangerous.
3. Deprivation of liberty should not be considered unless it is the least restrictive appropriate alternative.
4. Any judgment of dangerousness in this context must be approached with strong caution. It should be a
judgment of this person as an individual, not simply as a member of a group with certain characteristics
and with an overall probability rating. The slate should bear the burden of proving that the person
presents a significant risk of serious harm to others and the required level of risk should vacy according
to the seriousness of the predicted harm. Decision-makers should bear in mind the contestability of
judgments of dangerousness and the scope for interpretation that they leave and individuals should
have the rights of challenge and appeal.
5. Ifitis decided to add time to the proportionate sentence in response to a judgment of dangerousness,
in principle that additional time should be the shortest period necessary to respond to the anticipated
danger, and the time should be served under different conditions (see (9) below).

9. Any preventive detention going beyond the proportionate sentence should be served in non-punitive
conditions with restraints no greater than those required by the imperatives of security. Where possible,
detention (hat is purely preventive and not punitive should take place in a separate facilily, not part of
the prison system, "

We have three observations to make about this.

First, we largely agree with Ashworth and Zedner regarding the circumstances in which post-sentence
preventive detention will comply with human rights standards. In particular, we agree that regimes
providing for such detention will be compatible with human rights only if they: (1) apply to persons
who have been convicted in the past of an offence involving scrious violence; (2) permit post-sentence
preventive detention only if no less restrictive alternative would deal adequately with the relevant threat:
and (3) provide that detainees serve such detention in non-punitive conditions, and not within the prison
system.

Second, we observe that courts around the world have held that post-sentence preventive detention
regimes will breach human rights unless they observe limitations of the kind just noted.' In A v
Germany (M), for example, the applicant had been convicted of serious offences in [986. A German
court imposed a term of imprisonment on him; and the sentencing judge also ordered that, once M's
sentence expired, he was o remain in preventive detention for so long as he remained dangerous,'* but
for no longer than 10 years (the then statutory maximum term of preventive detention'*). By the time
that M’s 10-year period of preventive detention expired in 2001, however, the German government had
passed legislation that allowed for the indefinite prolongation of such detention.””! When the German
authorities then extended M’s detention, M successfully applied to the ECtHR for a determination that

12¢ See, eg, CR Williams, “Psychopathy, Mental lliness and Preventive Detention: Issues Arising from the David Case™ (1990)
16(2) Monash University Law Review 161, 180-182; Harry Hobbs and Andrew Trotter. “Lessons from History in Dealing with
Our Most Dangerous”(2018) 41(2) UNSW Leaw Jonrnal 320, 351.

126 Andrew Ashworth and Lucia Zedner, Preventive Justice (QUP, 2014) 168-169.

27 Note, however, that in Grosskopf v Germany (2011) 53 EHRR 7, the ECtHR held that Germany had not breached the ECHR
by placing the applicant. an habitual burglar, in preventive detention. Ashworth and Zedner have rightly criticised this decision
(Ashworth and Zedner, n 126, 166). which breaches their principle 2 quoted above: sce text accompanying n 126.

13 Af v Germany [2009] VI Eur Court HR 169,

129 M v Germany [2009] VI Eur Court HR 169, 177-178 [12].
20 M v Germany [2009] VI Eur Court HR 169, 187 [52].

3L M v Germany [2009] VI Eur Court HR 169, 187-188 [53]-[54].
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Germany had breached Art 5(1) of the ECHR'* —~ which provides that a person may be detained only
in narrow circumstances - and Art 7(1)'** — which provides that the state may impose on an offender no
heavier penalty than that which applied when s/he offended.

Crucial to the Court’s conclusion was that those in preventive detention were detained in prison, albeit
in different wings from sentenced prisoners.'™ And it noted also that, “there appear to be no special
measures, instruments or institutions in place, other than thosc available to long-term prisoners, directed
at persons subject to preventive detention and aimed at reducing the danger they present and thus at
limiting their detention to what is strictly necessary in order to prevent them from committing further
offences.”™* The Courl has subsequently stated''® that post-sentence preventive detention regimes
will comply with (he ECtHR only if the detention they authorise: (1) applies to those with a “mental
disorder™;"" and (2) is served in facilities that focus on the treatment of such persons, so as to reduce the
threat that they pose “to such an extent that the detention may be terminated as soon as possible”." If
these requirements are satisfied, there will be “lawful detention of ... persons of unsound mind™ within
the meaning of Art 5(1)(e),"" which will not amount to a “penalty” for the purposes of Art 7(1)."*"

Third, we note that the Div 105A scheme does not comply with Ashworth and Zedner’s limitations.
In other words, it breaches human rights. Indeed. as much has been made clear by the United Nations
Human Rights Committee (UNHRC) in its Fardon v Australia and Tillman v Australia communications.
In those communications, the UNHRC found., respectively, that the post-sentence preventive detention
scheme provided for by the Dangerous Prisoners (Sexual Offendersi Act 2003 (Qld) (DPSOA), and a
similar New South Wales statute, imposed arbitrary punishiment on detainees, contrary to Art 9(1) of
the ICCPR.M™" This was for a number of separately sufficient reasons, one of which was that, under the
impugned schemes, detainees were detained in prison.”* The UNHRC held in this regard that the state
had not cstablished that imprisorment — as opposed to a less restrictive measure, such as supervision
in the community or non-punitive detention — was the least intrusive way of achieving the relevant
preventive purpose.'*? And. similarly to the ECtHR s ruling in M. the UNHRC also heid that the state had

1M v Germany |2009) VI Eur Court HR 169, 206 [105].
SR v Germany [2009] VI Eur Court HR 169, 217 {137].
UM v Germany [ 2009) V1 Eur Court HR 169, 214 [127].
M v Germany [2009] VI Eur Court HR 169, 214 [128].

¥4 finseher v Germany (European Court of Human Rights, Grand Chamber, Application Nos 10211712 and 27505714, 4 December
2018).

¥ We do not argue that, to comply with human rights, post-sentence preventive detention must apply only to those with such 2
disorder. This requirement seems nothing more than an attempt by the ECiHR to squecze post-sentence preventive detention within
the exhaustive list of cases of “lawlul” detention recognised by Convention for the Protection of Hiuman Righis and Funduniental
Freedoms, opencd for signature 4 November 1950, 213 UNTS 221 (entered into force 3 September 1953) Art 5(1). In other words,
like the USSC in Kansas v Hendricks, 521 US 344 (1997), the ECIHR has presented such detention as being no different from
the detention of the mentally ill and dangerous, to uphold preventive detention schemes for which governments believe there is a
pressing need, but which do not seem to comply with constitutionalZhuman rights limitations that were previously thought to exist.
In reality, such schemes seem to apply to those who are merely dangerous. not just to those who arc mentally ill und dangerous:
and we believe this is morally permissible. provided that the state observes the limitations to which we refer above.

B Inseher v Germany (European Court of Human Rights, Grand Chamber, Application Nos 10211712 and 27505/14, 4 December
2018) [223].

* [Inseher v Germany (European Court of Human Rights, Grand Chamber, Application Nos 10211712 and 27505/14, 4 December
2018) [135]-{141], | 164]-{168).

19 [lnseher v Germany (Eurapean Court of Human Rights, Grand Chamber, Application Nos 10211/12 and 27505/14, 4 December
2018) [210]-{235], [236].

4 Human Rights Comimittee, Views: Comnunicatzion No 1629/2007., 98" sess, UN Doc CCPR/C/98/D/1629/2007 (18 March 2010)
|7.4) (Fardon v Australiay, Tillman v Australia, Views: Communication No 1635/2007. 98" sess, UN Doc CCPR/C/98/D/1635/2007
(18 March 2010) |7.4].

W2 Furdon v Austialia. UN Doc CCPRICA8/MI1629/20007. [7.41: Teliman v Avstreriia, UN Doc CCPRACAIB/D/635/2007. [7.4].
13 Fardon v Australia. UN Doc CCPRIC/O8/D/1629/2007, [7.4]: Tillman v Austratia. UN Doc CCPR/C/Y8/D/1635/2007. 17.4].
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imposed on Fardon and Tillman a heavier penalty than was available when they had offended (contrary
to Art 15(1) of the ICCPR).'*

Because the Commonwealth government modelled Div 105A on the DPSOA and other similar State
laws,* it is unsurprising that this Commonwealth regime bears many of the human rights vices that
these State schemes do. In other words. because those detained under Div 105A serve such detention in
prison, such detention is arbitrary within the meaning of Art 9(1) of the ICCPR. And because this scheme
is (1) punitive and (2) came into force after Benbrika began serving his sentence, it imposes on him a
heavier penalty than was available when he offended, contrary to Art 15(1) of the /ICCPR.

Indeed, it would seem that the Div 105A scheme breaches human rights for further reasons. The
scheme does not only apply to those who have been convicted of a serious offence of violence in the
past.** It instead applies to those who have committed any of the offences referred to by s 105A.3(1)
of the Criminal Code, including “a serious Part 5.3 offence™*” and most of the foreign incursion and
recruitment offences created by Pt 5.5.™% As noted in Part II, the vast bulk of “serious Part 5.3 offences”
are prophylactic — and the same is true of the Pt 5.5 offences (examples are entering a declared area in
a foreign country'® and preparing to enter a foreign country with the intention of engaging in hostile
activity in that country'™). Likewise, a Court is not restricted to imposing continuing detention orders on
those whom the state can prove “present ... a significant risk of serious harm to others”.'! It is merely
necessary for the state to prove that the person poses an unacceptable risk of committing any of the Pt 5.3
offences just mentioned.'

Furthermore, while a Court may only impose a continuing detention order on an individual if it is
satisfied that “no less restrictive measure ... would be effective in preventing the unacceptable risk™,'
the Div [05A scheme seems to allow for the imposition of continuing detention orders where an extended
supervision order could reduce the risk posed by the relevant individuals to a tolerable extent. In short,
because extended supervision orders can lead to a person being placed in conditions similar to house
arrest,'™ it is difficult to imagine circumstances where a person subject to such an order would remain
more likely than not to be responsible for a grave harm.

This last observation points to the final human rights problem with the Div 105A scheme (though not
one that Ashworth and Zedner would recognise). As we argue at greater length below, the “high degree
of probability ... that the offender poses an unacceptable risk™ threshold,'” is not so demanding a
requirement as it might seem. It allows a court to make a continuing detention order, not merely where
there is a high probability that, without such an order, the offender will commit a “serious Part 5.3
offence”. It is enough that it is highly probable that s/he poses an unacceprable risk of committing such
an offence. In other words, while Ashworth and Zedner argue that “the state should bear the burden
of proving that the person presents a significant risk of serious harm to others”,'* we contend that the

W Fardon v Australia, UN Doc CCPR/C/98/D/1629/2007, [7.4): Tillman v Australia, UN Dac CCPR/CRS/D/ 16352007, [7.4].
15 See Commonwealth, Parliamentary Debates, Senate, 15 September 2016, 1035.

1 Compare Ashworth and Zednet's principle 2: see text accompanying n 126.

Y1 Criminal Code Act 1995 (Cth) s 105A.3(1)(a)(ii).

W8 Criminal Code Act 1995 (Cth) s 105A.3(1)(a)iit).

v Criminal Code Act 1995 (Cth) s 119.2(1).

% Criminal Code Act 1995 (Cth) s 119.4(1).

15t Compare Ashworth and Zedner's principle 4: see text accompanying n 126.

2 Criminal Code Act 1995 (Cth) s 105A.7(1)b).

1 Criminal Code Act 1995 (Cth) s 105A.7(1)(c). Note Ashworth and Zedner's principle 3: see text accompanying n 126.

15 See Thomas v Mowbray (2007) 233 CLR 307, 430 [354] (Kirby J): [2007] HCA 33. See the below discussion of some of the
restrictions that may be placed on a person subject to an extended supervision order: at text accompanying nu 166-170.

1% See Criminal Code Act 1995 (Cth) s 105A.7(1)(b).
1% See Ashworth and Zedner's principle 4 above: see text accompanying n 126. (emphasis added)
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state should have to prove that, without a continuing detention order, the person is move likely than not
to inflict a grave harm (or support or facilitate its commission).'s” It is undoubtedly true that, when the
state devises the standard of proof, it must consider the magnitude of the feared harm.'® But it must also
be cognisant of the fact that continuing detention orders are imposed on people. not because they have
committed an offence, but instead because they might offend in the future. Given this, and given the
unreliability of risk predictions,"? preventive detention regimes operate too broadly when they apply to
those who merely pose a “significant™ or “unacceptable” risk of serious violent otfending in the future.

In the next section, we set out our recommendations for the reform of the Div 105A continuing detention
order scheme. In making these recommendations. we 2im (0 ensure that this scheme, if it is Lo operate at
all, operates consistently with the human rights standards just identified.

IV, WHICH REFORMS SHOULD BE MADE TO DIVISION 105A?

A. Continuing Detention Orders Should Be Abolished

Are Div 105A continuing detention orders necessary? We do not believe that they are. Or, to put the same
point in a different way, and as indicated above, extended supervision orders are seemingly sufficient
to deal with the threat posed by terrorist offenders who remain dangerous at the conclusion of their
respective prison sentences. To explain such views, we must deal with two matters, First, we must consider
the circumstances in which a Court can impose an extended supervision order on a terrorist offender
who remains dangerous at the end of his/her sentence — and the restrictions it may impose on him/her.
Second, we must consider the government’s stated reasons (or concluding that, by themselves, extended
supervision orders cannot satisfactorily protect the Australian community against such offenders.

3

The Supreme Court of a State or Territory** can impose an extended supervision order on, among other
persons, an adult'® who is currently imprisoned for any of the offences that arc predicate offences for
the purposes of continuing detention orders.'* The Court may make such an order if, though (a) the
state has not applied for a continuing detention order or (b) the Court is not satisfied that a continuing
detention order should be made,'** it iy satisfied on the balance of probabilitics that “the offender poses
an unacceptable risk of committing a serious Part 5.3 offence™® —and “each of the conditions™ and “the
combined effect of all of the conditions ... to be imposed upon the offender by the order is reasonably
necessary, and reasonably appropriate and adapted, for the purpose of protecting the community from
the unacceptable risk of the offender committing a serious Part 5.3 offence”'® The range of possible
“obligations, prohibitions and restrictions™ is extensive. For example, a person upon whom an extended
supervision order is imposed can be required to: remain at specified premises for up to 12 hours each
day;' wear a tracking device:'*” not communicate or assaciate with particular persons:'® nol access

7 Note the VCA's decision in RIE v Department of Justice (20083 21 VR 526; [2008] VSCA 265 (RJE). In RJE, their Honours
held the applicable standard under the Seriows Sex Offenders Moritoring Act 2095 (Vic) to be proof that, without an extended
supervision order, the individual was more likely than not to commit 4 refevant offence. Justice Nettle relied on the Charter of
Human Rights and Responsibilities Act 2006 (Vic) when arriving at this conclusion.

1% Sce Minister for Hone Affairs v Beabrika (2021795 ALJR 166: 388 ALR 1, 56-57 [192)-[ 193] (Edelman J): [2021] HCA 4.

% See, eg. Michael Tonry, “Predictions of Dangerousness in Seatenving: DEja Vu ANl Over Again™ (2019) 48 Crime and Justice
439, 450-451. Tonry notes (451) that cwrently oaly “two owt of five pusitive predictions [of Tuture violence] are correct”™,

M Criminal Code Act 1995 (Cth) s 105A.7AC ).

8 Criminal Code Act 1995 (Cthy s F05A3(1Xc).

! Criminad Code Act 1995 (Cth) s 103A3(1 {a).

1% Criméinal Code Act 1995 (Cth) s 10SA.7AC] Kal,

'™ Criminal Cade Act 1995 (Cth) s T05A.TA(1)(b).

" Criminal Code Acr 1995 {Cth) s 105A.7A( 1 i(c).

1% Criminal Code Act 1995 (Cth) ss J03A.7B(2A), 105A.7B(3)(c)-
7 Criminal Code Act 1995 (Cthy s LO3A.TB(S)id).

¥ Criminal Code Act 1995 (Cth) s L0SA.7B(3){h},
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specified “forms of telecommunication or other technology (including the internet)”;'™® and/or “report to
persons” at specified times and places.'™

What were the Commonwealth government’s reasons for holding that a scheme such as this needed to be
supplemented by continuing detention orders? As noted in Part I, the then Attorney-General addressed
this question in his Second Reading Speech for the relevant Bill. So too did other government members
in the ensuing debate in both Houses of Parliament. One of those members was Michael Sukkar,

According to Mr Sukkar, while some “questioned the need for a post-sentence preventive detention
regime because we have control orders”,' such views were misconceived. This, he said, was for the
following reasons:
The public evidence from the Australian Federal Police and other agencies is that control orders are
extraordinarily expensive both from a human resource perspective and from a financial perspective. Many,
many millions of dollars are required to keep an eye on a high-risk offender tervorist offender in the
community. Even when a control order is in place ... we cannot provide the community with a 100 per
cent assurance of protection. The ... saddest recent example is that of the terrorist offender in France who
slit the throat of a priest on the altar. killing that priest and injuring (wo other people. That person was
subject to a French version of a control order."”

There are two claims here. Each should be rejected.

The first claim is obviously insupportable and we can dismiss it briefly. Contrary to Mr Sukkar’s views,
neither police administrative convenience nor resource considerations can ever justify detaining a person
in prison, or anywhere else, for something that s/he has not done. Elsewhere in his remarks, Mr Sukkar
stated that those who opposed the “sensible’™ Bill about which he was speaking were “quite a scary
segment” of society.'” Much scarier, we say, is the Commonwealth government’s apparent willingness
to sacrifice the interests of unpopular minorities because this might achieve some financial benefit.

Mr Sukkar’s second claim is that Div [05A detention is justified because control orders (now, extended
supervision orders) cannot provide the community with a *“100% assurance™ that those subject to such
orders will thus be prevented from committing terrorist acts. And, certainly, it understandable that, when
a terrorist offence occurs:

ordinary Australians might say “How come we weren’t able to stop them? It seems so obvious that that
person was radicalised. It seems so obvious that that persan was embarking on a path of destruction™.'

The problem, however, is that such people are looking at the matter through the “prism of hindsight™.'”
As suggested above, it is, in fact, rarely obvious that a particular offender will re-offend when s/he
is at (conditional) liberty: predictions of future offending continue to be “more often inaccurate than
accurate”.'™ Accordingly, the state could only provide the community with a “100% assurance” by
detaining people who would be unlikely to offend. and who would not offend, if they were subject to an
extended supervision order. In a liberal democracy, this should not happen. While governments should
take reasonable measures to prevent people from being exposed to known or obvious risks of fatal
or serious violence,'” it is not reasonable to detain individuals who will probably be prevented from

¥ Criminal Code Act 1995 (Cih) s 105A.7B(3)(3).
® Criminal Cade Act 1995 (Cth) s 105A.7B(5)(f).

W Commonwealth, Parliamentary Debates, House of Representatives, 1 December 2016, 5159. Note that it was only with the
coming into force of the Counter-Terrorism Legistation Amendment (High Risk Terrorist Offenders) Act 2021 (Cih) that judges
were given the authority to impose extended supervision orders on certain terrorist offenders. Before thal date, such offenders
could instead be made subject to a contro} order. See Crininal Code Act 1995 (Cth) Div 104,

2 Cammonwealth, Parliamentary Debates, House of Representatives, | December 2016, 5159,

3 Camimonweaith, Parliamentary Debates, House. of Representatives, | December 2016, 5158.

# Commonwealth, Parliamentary Debates, House of Representatives. | December 2016. 5158 (Michael Sukkar).
% Rosenberg v Percival (2001) 205 CLR 434, 441 [16] (Gleeson CJ): [2001] HCA 18.

Y% Tonry, n 159, 450,

177 See, eg, Mastromatico v haly [2002] VIIT Eur Court HR 151, 165--166 [68]-{69].
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offending by less intrusive restrictions. Even if the detention of such persons would make the community
safer than it would otherwise have been. this would come at too high a cost to “personal freedom™.'?

We concede that there would be a place for 2 continuing detention order scheme if there were terrorist
offenders whom the state could prove would probably cause, or facilitate the commission of, grave
harms even if they were subject (o extended supervision orders. For, again, while the liberal state cannot
prevent violent crime altogether. it does have to do what is reasonable to protect citizens from such
conduct. But do such offenders exist? Given the extent of the restrictions that an extended supervision
order may place on a person’s freedoms, and given the unreliability of risk prediction, it is hard to believe
that the state could ever prove that a person subject to such an order was, despite this, more likely than
not to perpetrate or support a terrorist act in the future. Indeed, some support for this conclusion is
provided by Mr Sukkar’s inability to identify any Australian case where a person subject to a contro!
order had engaged in such offending.

B. If Division 105A Detention Remains, It Shouid Be Non-punitive

If, contrary to what we have just argued, a continuing detention order scheme is necessary — or if it is
not, but the Commonwealth government retains the Div 105A scheme even so — the governmient should
ensure that Div [05A detention is truly non-punitive.

So to argue is of course implicitly to reject the view of the Benbrika plurality,'™ with Gageler I’s
concurrence, "™ that such detention is already non-punitive, We reject this view for two, related, reasons.
First, it “elevate[s] form over substance”."™ Second. such a view can only be reached by ignoring, as the
plurality did,'* or effectively ignoring. as Gageler I did,"™* the established test for determining whether
a particular species of detention is punishment.

The first of these points was made. not only by Edelman J in Benbrika,™ but also in direct and cogent
terms by Kirby J in Fardon.™ “Only the most formalistic approach to the continued detention of the
appellant in prison™. his Honour said, “could result in the pretence that his continued detention was not
punishment.”'® In other words, given that Facdon, like Benbrika, had been “retained in a penal custodial
institution™, "™ and given that, as in Benbrika, no provisions appeared in the impugned law for the “care,
treatment and rehabilitation™ of detainees,' it was absurd 10 suggest that he was not being punished. For
Fardon, “the normal incidents of punishment” wete “‘precisely the same™® as when he was serving his
prison sentence. “Simply calling the imprisonment by a different name (detention)”. Kirby J concluded,
did “not alter its true character or punitive effect™."

We agree entirely with this."” Tt is impossible to accept that a prisoner held in essentially the same
conditions as s/he was in when s/he was serving his/her retributive sentence is, somchow, no longer being

% Tonry, n 159, 445.
™ Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 15-16 {38]~[41]; [2021] HCA 4.

" inister for Home Affairs v Benbrika (20213 95 ALIR 166: 388 ALR 1. 28~29 [86]-{88]: {2021] HCA 4. See also Pollentine v
Bleijie (2014) 252 CLR 629. 657 [73] (Gageler J): [2014] HCA 20

B Magaming v The Queen (20133 252 CLR 381, 407 [81] [Gageler J3; [2013] HCA 40.

"2 See text accompanying nn 78-80.

15! See Minister for Heme Affairs v Benbrika (2021) 95 ALIR 166; 38R ALR 1, 28-29 [86]-[88]: {20211 HCA 4.
1% Minister for Home Affairs v Benbrika (2021Y95 ALIR 166: 388 ALR 1. 53 (182], 74 [239]; (2021} HCA 4.

' For academic endorsement of such views, see, og, Patrick Keyzer, “Prescrving Due Process or Warchousing the Undesirables:
To What End the Separation of Judicial Power of the Commonwealth?” (2008) 30(1) Sydney Law Review 101, 108-109: Bernadette
McSherry, “Indefinite and Preventive Détention Legistation: From Caution to an Open Door™ (2005) 29 Crim LI 94, 109-110.

¥ Fardon v Attornev-General (Qhd) (2004) 223 CLR 575, 642 [176]; [2004] HCA 46 (original emphasis),

¥ Fardon v Atternex-General (Qldj 12004) 223 CLR 575. 640 [173]); {2004] HCA 46.

' Fardon v Attornex-General (QId) (2004 223 CLR 575, 640 [173]); [2004] HCA 46.

1% Fardon v Atiornev-General (Qld) (2004) 223 CLR 575, 641 [173]; [2004] HCA 46.

" Fardon v Attarney-General (QId) (2004) 223 CLR 575, 637 [165]; [2004] HCA 46.

I As of course did the UNHRC in its Fardon communication: Fardon v Austratia, UN Doc CCPR/C8/D/1629/2007. n 141, [7.4].

(2022) 33 PLR 61 75




Review of post-sentence terrorism orders: Division 105A of the Criminal Code Act 1995
Submission 6

Dyer and Pallas

punished. It is true that the state’s reasons for detaining such a person have changed. As the Benbrika
plurality noted,'®? Benbrika is now in prison, not to punish him for his past misconduct, but purely as
a ““measure’ of social protection™.'”® But, as Edelman I perceived, it is simply wrong to contend that
detention is not punitive because it has only a protective aim."** Hart decisively rejected such reasoning
as a “barren piece of conceptualism™.' As that commentator elsewhere stated, the debate between
retributivist and utilitarian punishment theorists cannot be settled simply by saying that punishment
imposed other than for retributive reasons is, in fact, not punishment.'*

Our second point follows on from the first. We have seen that, in Fardon, Kirby J focused on the effects
of Fardon’s detention, rather than on how the Queensland Parliament had sought to characterise that
detention. Such an approach is reminiscent of that taken by the ECtHR in M. In that case, consistently with
its previous jurisprudence,'®’ the Strasbourg Court held that, when determining whether M’s detention
was a “penalty” for the purposes of Art 7 of the ECHR, the way in which German law characterised that
detention, while relevant, was not determinative.'”® Accordingly, while, in Germany, such detention was
“not considered as a penalty”. “but to be of a purely preventive nature aimed at protecting the public
from a dangerous offender”,'”® the ECtHR declined to be bound by such a classification.® When it
looked beyond the state’s label,*" it found that the impugned detention was in fact a “penalty”. Whatever
the purpose of the applicant’s detention, there was “no substantial difference” between how it and
ordinary prison sentences were executed.’® From the applicant’s point of view, his current detention was
relevantly the same as the prison sentence that had preceded it.*®

Justice Kirby's approach is, however, far less reminiscent of the approach taken by most other Australian
judges to the question of when a person is being punished. So, while in Befnooz v Department of
Immigration and Multicultural and Indigenous Affairs, his Honour thought it arguable that an alien would
be punished if subjected to conditions in “immigration detention™ that were “inhuman and intolerable” **
the majority refused to consider the effects of the appellant’s detention when their Honowrs assessed
whether such detention could be viewed as punitive.® As Callinan J put the matter, the question was
whether the detention was “reasonably capable of being seen as necessary for a legitimate [non-punitive)
purpose”.? But, when answering that question, his Honour said, a Court:

cannot be concerned with a qualilative assessment of the conditions of detention, It is concerned with the

purpose of the law authorising the detention.*”

2 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1, 16 [40]: |2021) HCA 4.

"3 To use Hart's language: HLA Hart, “Punishment and the Elimination of Responsibility" in Hart, Punishment and Responsibility
(OUP, 2008) 158, 166. ) ’

9 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1, 53 [183]; {2021] HCA 4.
15 Hart. n 193, 158, 166.

" Hart, n 105, 1, 5-6.

Y2 See, eg. Welch v United Kingdom (1995) 20 EHRR 247, (28], {31).

% M v Germany [2009] VI Eur Court HR 169, 211 [120], 213214 [ 125}~ 127].

W A v Germany [2009] VI Eur Court HR 169, 213 [125].

20 A v Germany [2009] VI Eur Court HR 169, 213 [126]).

1 Lucia Zedner, “Penal Subversions: When Is a Punishment Not Punishment, Who Decides and on What Grounds?" (2016) 20( 1)
Thearetical Criminolagy 3, 11.

22 M \» Gerntany [2009] VI Eur Court HR 169, 214 {127},
M See Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 68 [222] (Edelman J); ]2021] HCA 4.
2 Behrooz v Department of Immigration and Multiculueral and Indigenous Affairs (2004) 219 CLR 486, 528 [122}: [2004] HCA 36.

M Behrooz v Deparnment of Immigration and Multicudtural and Indigenous Affairs (2004) 219 CLR 486, 499 [21] (Gleeson CI),
507 [53) (McHugh, Gummow and Heydon 1J), 542543 {174]=[176] (Hayne J). 559 [218] (Callinan J); [2004] HCA 36.

8 Belrrooz v Departinent of Immigration and Multicultural and Indigenous Affairs (2004) 219 CLR 486, 559 [218]; [2004] HCA
36.

M7 Behrooz v Departiment of Immigration and Multiculuwral and Indigenous Affairs (2004) 219 CLR 486, 559 [218): [2004] HCA
36.
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The difficulty with this reasoning is that the purpose and conditions of detention are by no means entirely
separate issues. In other words, for so long as Courts determine what the detention’s purpose is by asking
themselves the “reasonably capable™ question that Callinan J notes, surely they must rationally consider
how severe the conditions of such detention are? It is true that the plurality in Falzon denied that the
“reasonably capable™ inquiry involves proportionality testing.”™ But, as we have seen, their Honours
also stated that, if a law “goes further” than is necessary to achicve the relevant non-punitive purpose, it
“may be inferred” that the detention authorised by that law is punitive.” And in Re Woolley: Ex parte
M276/2003. McHugh J. who, like the Falzon plurality, thought that “questions of proportionality do not
arise™" when a Court assesses whether detention is punishment, conceded that solitary confinement
of an asylum secker would be punitive detention.”' His Honour explained that that was because such
detention “would go beyond what [was] ... necessary to prevent the detainee from entering the Australian
community” while his/her visa applicaticn was being assessed.>'?

Consistently with Zines's remirks when commenting on McHugh I's solitary confinement example *'?
these judicial references to laws that “go further™ or “go beyond” what is necessary to achieve the
stated non-punitive purpnse. show that the relevaunt question is a proportionality question. And if that
question is to be answered properly — if the “reasonably capable™ test is to have real content — the Courts
must consider more than “the designation of the detention facility and the name on the gate™.*" If the
conditions of detention are harsher than is necessary to achieve the legislative purpose, the detention will
be “disproportionate in relation to {that] ... end™:*" the detention will be punitive. Accordingly. when.
in Benbrika, the plurality and Gageler J found that Benbrika’s detention was non-punitive, they took
insufficient account of the fact that such detention was practically identical to detention that follows an
orthodox sentence of imprisenment. We have posed the question above,*® and we now pose it again.
How could it be said that Benbrika's detention was “reasonably capable of being seen as necessary™"7
to “protect ... the community from harm™'"® when precisely the same protective effect would have been
achieved by detention in a place ather than a gaol?

Once it is accepted that Div 105A detention is in fact punitive, it follows. as argued above.** that
such detention breaches the human rights of those upon whom it is imposed. The Commonwealth
government should not allow this to continue. It should instead ensure that those subject to continuing
detention orders arc placed in “considerably improved material conditions compared to ordinary prison
conditions™* and provided with access to specific and targeted rehabilitative measures. Of course, the
government might not wish to go to the expense of constructing non-punitive detention facilities in

¥ Falzon v Minister for Innégration and Bovder Protection (2018) 262 CLR 333, 343 [28], 344 [32] (Kiefe! CJ, Bell. Keane and
Edelman JI): [2018] HCA 2.

™ Falzon v Minisicr for nunieration and Border Protection (2018) 262 CLR 333, 344 [29]; {2018] HCA 2.

M Re Woolley; Ex parte M2762003 (2004) 225 CLR 1, 33 [79]; [2004] HCA 49.

' Re Waolley: Ex parte M276/2003 (2004) 225 CLR 1, [78]; [2004] HCA 49.

2 Re Woolley; Ex parte M27672063 (2004) 225 CLR 1, [78]: [2004] HCA 49.

2 Zines. u 80, 289. See also Jaes Stellios. Zines's High Court and the Constiturion (Federation Press, 6% ed, 2013) 317.

M Belwooz v Depariment of Immigrivion and Multicultwral and Indigenous Affairs (2004) 219 CLR 486, 528 [123] (Kirby 1)
[2004] HCA 6.

34 Zines, n 80, 289, -
19 See text accompanying n 80,

3 Falzon v Minister for Immigration and Border Prorection (2018) 262 CLR 333, 343 {26] (Kielel, Bell, Keane and Edelman 11):
12018] HCA 2. quoting Lint v Minister jor Immigration, Local Governiment and Ethnic Affaivs (1992) 176 CLR 1, 33 (Brennan,
Deane and Dawson JJ).

% Miwister for Home Affairs v Benbrika (2021) 95 ALIR 166 388 ALR 1. 14 [36] (Kiefel CJ. Bell, Keanc and Steward 1)), {2021]
HCA 4.

1% See text accompanying nn 142-144,

3 finseher v Germany (Evropean Court of Human Rights, Grand Chamber, Application Nos 1021 1/12 and 27505/14. 4 December
2018). [220].
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which to house the persons whom Div 105A targets.” But, if the Div 105A detention scheme remains
in force, that is necessary if that scheme is to operate compatibly with human rights.

C. Any Division 105A Detention Scheme Should Apply Far More
Narrowly than it Now Does

1. There Should Have to Be a Risk of Grave Harm

We have seen that, in Benbrika, Gageler and Gordon JJ held that, because Div 105A allows for the
continuing detention of those who pose an unacceptable risk of prophylactic offending without such
detention, it clashes with “the core values which underpin the separation of powers — the protection
of liberty and the independence of the judiciary”.?? We have also seen that this characteristic of
Div 105A detention is a further reason why it breaches human rights. It follows, in our view, that, if
the Commonwealth government retains such detention, it should reform the test that the Minister must
satisfy if s/he is to persuade a Court to make a continuing detention order. It should not be enough
for the Minister to prove that there is a sufficiently high risk that the offender will commit a “serious
Part 5.3 offence” if s/he is released (even if sthe is subject to an extended supervision order).* Rather,
the Minister should have to prove that there is a sufficiently high risk that, if the offender is released
(even under an extended supervision order), s/he will commit, or facilitate or support the commission
of, a “terrorist act™.**

In Benbrika, Gageler J noted that a “remarkable” feature of Div 105A is that, while it allows continuing
detention orders to be made where certain terrorist offenders otherwise would pose an unacceptable
risk of committing a Part 5.3 offence for which the maximum penalty is seven years’ imprisonment,
no Part 5.3 offence has a maximum penalty of seven years’ imprisonment. What was the explanation
for this? His Honour thought that Parliament had defined the term “serious Part 5.3 offence” as it
had because this was in keeping with how the term “serious sex offence” was defined in certain State
legislation®” that allows for continuing detention orders to be made against particular sexual offenders.
The problem, Gageler I observed, was that, whereas these sexual offences involved “inherently harmful
conduct”, most of the “serious Part 5.3 offences” did not.*® In other words, because, consistently with
our observations in Part II, the relevant provisions in Part 5.3 criminalise much preparatory conduct,®®
continuing detention orders can be imposed to prevent terrorist offenders from performing conduct that
is harmless in itself. An example used by Gageler I to illustrate this point is “the offence of taking steps
to become a member of a terrorist organisation”. ™ The state does not intervene because the person who
engages in such conduct causes any actual harm. Rather, it intervenes for preventive reasons: it considers
his/her conduct to carry a high enough risk of leading to future harmful acts - either by the actor him/
herself or by another person or other persons — to warrant its criminalisation.®'

2 Though note that, in response (o the ECtHR s decision in M v Germany |2009] V1 Eur Court HR 169, the German government,
~“at considerable cost”, built such facilities: flnseher v Germany (European Court of Human Rights, Grand Chamber, Application
Nos 10211/12 and 27505/14. 4 December 2018) [222].

22 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 45 [150) (Gordon J); {2021] HCA 4.

B See Criminal Code Act 1995 (Cth) s 105A.7(1)(b)~{c).

2 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 4849 [163] (Gordon J): [2021] HCA 4.
¥ Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 31 [96); [2021] HCA 4.

26 Criminal Code Act 1995 (Cth) ss 105A.7(1)(b). L05SA.2 (definition of “sericus Part 5.3 offence™).

=2 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1. 31 {96) (Gageler J); [2021] HCA 4,

28 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 31 [97): [2021] HCA 4. Compare 70-71 [230]
(Edelman J).

*® Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 50 [166] (Gordon J); [2021] HCA 4, See also. eg,
Lodhi v The Queen (2006) 199 FLR 303, 318 [66] (Spigelman CJ): {2006] NSWCCA 121.

3 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1, 20 [56]: [20211 HCA 4. See Criminal Code Act 1995
(Cth) s5 102.3, 102.1 (definition of “member™).

2 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 20 [56); [2021] HCA 4.
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Where a continuing detention order is made 1o prevent the commission of offences such as this, the
following questions come immediately to mind. Should the state detain people to prevent them from
committing offences that themselves have a preventive focus? Is it necessary to add an extra layer of
prevention? It is hard to see why either question should be answered in the affirmative. To be sure, as
the plurality® and Edelman J** indicated in Benbrika. a Court might in practice be slow o impose a
continuing detention order on a terrorist offender unless s/he poses an unacceptable risk of committing,
or supporting or facilitating, a terrorist act.”™ That is, perhaps in many cases where such offentlers merely
pose an unacceptable risk of prophylactic offending, the Court will find that an extended supervision
order will reduce the risk “to an acceptable level™.** But, even so. the question remains: why should it
even be possible for a Court to impose a continuing detention order on a person who poses no risk of
inflicting grave harm {either as a principal offender or an accessory)? We believe that it should nor be,
and contend that the Commonwealth government should amend Div 105A to ensure that a Court rmay
make a continuing detention order only if satisfied that there is a sufficiently high risk that, otherwise,
the offender will “commirt ... a terrorist act ... or ... will aid, abet. counsel or procure another person to
commit a terroxist act”™.**
Are there difficulties in identifying the precise offences that should be qualifying offences for the
purposes of the Div 105A scheme? In Benbrika, Gageler J stated that no “bright line can be drawn
around those Part 5.3 offences unacceptable risk of commission of which can be taken to indicate an
unacceptable risk of the occurrence of a terrorist act or support for or facilitation of a terrorist act”.*
However, in our view, because most offences in Part 5.3 ertminalise conduct that is harmless in itself,
only a minority of the offences in that Part satisfy the relevant criteria. Clearly, the offence created by
s 101.1 of the Criminal Code — engaging in a terrorist act — should be a qualifying offence. But even most
of the very serious crimes in that Part are prophylactic offences. Take the offence created by s 102.2(1):
intentionally directing the activitics of a terrorist organisation, knowing it to be a terrorist arganisation
(punishable by 25 years’ imprisonment). If a terrorist offender presents a high enough risk of committing
this offence if released, even under supervision, would a continuing detention order be warranted? In
such a case, there would be a risk of a risk. That is, there would be a risk that this person would perform
conduct that cacries a risk of facilitating a terrorist act. It is hard to see how the risk of the ultimate harm
— a terrorist act — would ever be high enough in such a case as to warrant a continuing detention order.
The same comments apply to many of the other very serious offences in Part 5.3, for example:
(i) providing or receiving training. knowing that the training is connected with preparation for (eic) a
terrorist act (an offence created by s 101.2(1) of the Criminal Code);
(ii) possessing a thing, knowing that the thing is connected with the preparation for (etc) a terrorist acl
(an offence created by s 101.4(1) of the Criminal Code).
(iii) collecting or making a document that is connected with the preparation for (etc) a terrorist act,
knowing of such a connection (an offence created by s 101.5(1) of the Criminal Code):
(iv) doing an act in preparation for, or planning, a terrorist act (an offence created by s 101.6(1) of the
Criminal Code);
(v) intentionally being a member of a terrorist organisation, knowing it to be a terrorist organisation {an
offence created by s 102.3(1) of the Criminal Code);
(vi) intentionally recruiting a person to join (etc) a lerrorist organisation, knowing it to be a terrorist
organisation (an offence created by s 102.4(1) of the Criminal Code),
{vii) intentionally providing (elc) training to a terrorist organisation, while being reckless to whether it is
a terrorist organisation (an offence created by s 102.5(1) of the Criminal Code):

22 Minister for Home Affairs v Benbrika (2021195 ALIR 166: 388 ALR 1. 19 [47] (Kielel CJ. Bell. Keane and Steward JJ); (2021 ]
HCA 4.

* Minister for Home Affuirs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 56-37 [192)-(195]): {2021] HCA 4.

4 Compare Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1. 52 [176) (Gordon T3: [2021] HCA 4.
3 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166: 388 ALR 1, 57 [ 195} (Edelman J): [2021) HCA 4.

*» Minister for Home Affuirs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. §1 [173] (Gordon J); (2021) HCA 4.

= Minister for Home Affairs v Benbrika (2021195 ALJR 166: 388 ALR 1. 32 [100}: {2021] HCA 4.
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(viii) intentonally making funds available to (etc) a terrorist organisation, knowing it to be a terrorist
organisation (an offence created by s 102.6(1) of the Criminal Code);

(ix) intentionally providing support (etc) to a ferrorist organisation, knowing that it i$ a terrorist
organisation (an offence created by s 102.7(1) of the Criminal Code);

(x) intentionally providing or collecting funds, being reckless as to whether those funds will be used to
facilitate or engage in a terrorist act (an offence created by s 103.1(1) of the Criminal Code, liability
for which can attach even if the terrorist act does not occur®® and even if the funds will not be used
to facilitate a specific terrorist act™¥); and

(xi) intentionally making funds available to a pecson (etc), being reckless as (o whether the other person
will use the funds to facilitate or engage in a terrorist act (an offence created by s 103.2(1) of the
Criminal Code, liability for which can attach, as with the s 103.1(1) offence, even if the terrorist act
does not occur®® and even if the funds will not be used to facilitate a specific terrorist act*"'),

All of these offences capture conduct that is remote from the commission of a terrorist act. We arc
therefore skeptical as to whether the risk of any of them should provide a sufficient basis for a continuing
detention order. Again, if a person poses a high enough risk of performing conduct that is not by itself
harmful, but instead creates a risk of harmful conduct occurring in the future, can the risk of the ultimate
harm ever be high enough to warrant preventive detention?

B. The Risk Threshold Should Be Raised

We have just stated that, before a Court may make a continuing detention order, the Minister should be
required to prove that there is a “sufficiently high risk™ that an offender will commit a terrorist act, or
support or facilitate the commission of such an act. But what do we mean by “sufficiently high risk™? In
our view, Div 105A, if it is to continue to authorise preventive detention, should state that a judge may
make a continuing detention order only if s/he is satisfied that, without such an order, there is a greater
than 50% chance that the offender will perform a terrorist act, or support or facilitate the commission
of such an act.*?

Currently, as we have seen, the Minister must prove to a high degree of probability that an offender
poses an unacceptable risk of committing a “serious Part 5.3 offence”.*? And it might be thought that
this is a very demanding standard of proof. Certainly, Senator Brandis asserted as much in the relevant
Second Reading Debate. Such a standard, he said, “sits between the traditional civil standard of proof,
which is on the balance of probabilities or ... ‘more likely than not’ and the criminal standard, which is
beyond reasonable doubt””** That stalement, however, is misleading. That is because it tends to direct
our attention to the “high probability” requirement and downplay what the Minister must prove is highly
probable. The Minister need not prove that it is highly probable that the offender will commi( a “serious
Part 5.3 offence” if released. Sfhe must merely prove that there is a high probability of an unacceptable
risk of the offender’s commission of such an offence. By requiring proof that there is, say, a 75%
probability of a 10% risk that an offender will commit certain conduct if released, s 105A.7(2) does not
place as great a burden on the Minister as Senator Brandis seemed to suggest.

At this stage, three things must be noted.

38 Criminal Code Act 1995 (Cth) s 103.1(2)(a).
29 Criminal Code Act 1995 (Cth) s 103.1(2)(b).
2% Criminal Code Act 1995 (Cth) s 103.2(2)(a).
¥ Criminal Code Act 1995 (Cth) s 103.2(2)(b).

22 The Law Council of Australia has recently expressed its support for a “more likely than not” risk threshold: Parliamentary
Joint Committee on Intelligence and Security, “Review of Police Powers in Relation to Terrorism. the Control Order Regime,
the Pre\entamc. Detention Ordcr Reglme and lhe Ccntmumg Detentlon Odcr Reglmn'" (October 2021) 80 <h_uns;[[padmﬁ1.

23 Criminal Code Act 19935 (Cth) s 105A.7(1)(b).
2 Commonwealth, Purliamentary Debates. Senate, | December 2016, 3911 (Senator Brandis, Attorney-General).
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The first is that the Benbrika litigation seems to confirm that, as we have just contended, the state can
prove that a person poses an “unacceptable risk™ of committing a “serious Part 5.3 offence™ without
establishing that it is more likely than not that s/he will commit such an offence in the absence of a
continuing detention order. At first instance in those proceedings, Tinney J accepted that, as the VCA
had held in Nigro v Secretary 1o the Department of Justice (Nigro), “the concept of unacceptable risk is
a flexible one."** His Honour also adopted the Nigro statement that. in an individual case. a number of
factors will be taken into account when assessing whether the risk is “unacceptable™. > Those factors
are: the type of offence that the person might commit; the likelihood of that offence occurring: and the
nature and gravity of harm that might be caused.? In other words, whether there is an “unacceptable
risk” hinges not only on questions of probability, but also on the gravity of the feared harm. The graver
the harm, the less probable that harm must be for the risk of its occurrence to be “unacceptable.”

In the HCA, Edelman J expressed a similar view. “Whether a risk of commission of a Pt 5.3 offence is
‘unacceptable’™, his Honour held, “is not limited to the likelihood of the commission of the offence.”**
The seriousness of the feared harm, he continued, is also an important consideration.**® Accordingly,
Edelman J concluded, a risk might be “unacceptable”, where, even though that risk is “not high”, the
offence that the person might commit is one that “threatens the safety and protection of the community™ 3%

The second point is essentially a response to those who would defend the current standard of proof. Why,
it might be said. should the state have to wait until a person is more likely than not to involve him/herself
in an act of terrorist violence, before it may detain him/her on preventive grounds? Why skould it not be
enough for the state to prove that such a person poses an “unacceptable risk™ of conducting him/herself
in such a way unless s/he is placed in detention?

To an extent, we have addressed this matter above;*! but we shall briefly restate our reasons for opposing
the “unacceptable risk” standard. It is understandable that some sections of the community consider that,
if an offender poscs, say, a 10% chance of commitling a tervorist act if sthe is relcased, the state should
be entitled to detain that person. But it must also be remembered that there is a 90% chance that s/he
will not offend in such a way. The necessary price of living in a liberal democracy is that we cannot be
protected against all risks. Accordingly, unless a court can be Ffairly sure that an offender will offend
again seriously in the future, it should not detain him/her until s/he does so.

The third point. on the other hand, is a response to those who would dissent from our proposal on the
basis that it — like the “unacceptable risk™ threshold - allows for preventive detention to be ordered too
easily. We have just said that, for a continuing detention order o be justified, a court should have 1o be
fairly sure that, otherwise, an offender will be responsible for a grave harm in the future. But, it might be
said, why not remove the adverb? In other words, should such detention only be possible if a court can
be sure that, without it, the person will perpetrate or facilitate such violence?

Meyerson has indicated some support for the view that, if preventive detention is to be ordered, the state
should be required to prove beyond reasonable doubt that, without such detention, the individual will
offend very seriously.** This is what is required at a criminal trial, she observes, so why should a lower
standard of proof be enough where the detention at issue is purely “forward-looking™?*** Many of us, she

M Minister for Home Affairs v Benbrika [2020) VSC 888, [4(K)]. quoting Nigrv v Secretary to the Deparnnent of Justice (2013) 41
VR 359, 404 {165): [2013] VSCA 213.

8 Minister for Home Affuirs v Benbrika 12020] VSC 888. [401 |. quoting Nigro v Secretary to the Departimznt of Justice (2013) 41
VR 359, 391 [117]: [2013] VSCA 213,

3" Nigro v Secretary o the Department of Justice (2013) 41 VR 359, 404 [165]; (2013] VSCA 213,

4 Minister for Honte Affuirs v Benbrika (2021) 95 ALIR 166: 388 ALR 1. 56 [192]; [2021] HCA 4,

¥ Minister for Howe Affairs v Benbrika (2021195 ALJR 166: 388 ALR 1, 56 [192]; [2021] HCA 4.

=1 Minister for Home Affairs v Benbrika (2021) 95 ALIR 166; 388 ALR 1. 56-37 [192]; [2021] HCA 4.
*i See tex1 accompanying nn 174-178.

3 Denise Meyerson, “Risks, Rights, Statistics and Compulsory Measures™ (2009) 31 Svdney Law Review 507, 533-324. That said,
she concludes that proof of a high degree of likelihood is the appropriate threshold: 523.

= Meyerson. n 252, 524,
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notes, have “strongly-held intuitions that the state’s negative obligations not to violate rights are more
important than its positive obligations to prevent harm™.** Why should such intuitions not be reflected
in the standard of proof that the state must discharge when it is seeks to detain for either past or future
crimes?

Consistently with what one of us has argued elsewhere,™* while we applaud Meyerson's liberal instincts,
and while we sympathise with her suspicion of preventive detention, there are good reasons for not
requiring the state 1o prove to the criminal standard that a person will offend seriously in the future
in the absence of a continuing detention order. The main such reason concerns the different nature of
the criminal trial from proceedings in which the state seeks a continuing detention order. The purpose
of a criminal trial is to test the Crown’s allegation that the accused offended in the past. There being
no allegation that the accused will engage in criminal wrongdoing in the future, it would be wrong
for the state, when devising the standard of proof, to balance the accused’s liberty interest against the
community’s interest in being protected from what s/he may do. The purpose of continuing detention
order proceedings, on the other hand, is to ascertain whether, as the government alleges, a person who
has offended in the past is too dangerous to be released. Given this purpose. it seems reasonable for
the state, when assessing what the standard of proof should be, to balance the respondent’s interest in
avoiding detention without guilt, against the interests of those who might in the future be victimised by
him/her. This is not to say that the respondent’s liberty interest is weak. Meyerson is right to argue that it
is very strong, It is merely to say that, in the face of proof that such a person will probably cause serious
harm in the future if s/he is not placed in detention, it seems that the state should detain that person (in
conditions that are non-punitive). If it were to do otherwise, it would seemingly not be taking reasonable
measures to protect the community from violent crime.

V. CONCLUSION

In Benbrika, Edelman J referred repeatedly to the “individual injustice**® suffered by those in Div 105A
detention; and, in this article, we have argued that such persons do suffer such an injustice. Because such
people have been “imprisonfed] ... for something that they ... might do™,*’ they are being punished —
and to punish a person in such circurastances is to deprive him/her “of the rights of a human being”. >

How do we remove the “individual justice” to which Edelman J referred? Our primary contention here
is that the Div 105A detention scheme should be abolished. But if that scheme is retained, it should be
altered so as it operates compatibly with human rights standards. Courts should not be able to impose
a continuing detention order on a terrorist offender who poses an unacceptable risk of prophylactic
offending. They should only be able to make such an order upon proof that, without it the offender
is more likely than not to commit, or support or facilitate, actual terrorist violence. And the resulting
detention should not take place in gaol, as it does at the moment, but in conditions that are non-punitive.

* Meyerson, n 252, 524.

* Dyer, n 67, 529.

3 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166; 388 ALR 1, 54 [185]. 67 [222), 68 {224]: [2021] HCA 4.

37 Minister for Home Affairs v Benbrika (2021) 95 ALJR 166: 388 ALR 1. 54 [185] (Edelman J); [2021] HCA 4 (emphasis aded).

¥ Minister for Home Affuirs v Benbrika (2021) 95 ALJR 166: 388 ALR 1, 54 [185] (Edelman ); [2021] HCA 4, quoting CS
Lewis, ‘The Humanitarian Theory of Punishment’ (1953) 6 Res Judicatae 224, 225.
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NSW Council for Civil Liberties (‘NSWCCL’) and the Sydney Institute of Criminology (‘SIC’)
Updated Submission to the INSLM’s Review of Division 105A of the Criminal Code
23 June 2022
Continuing Detention Orders {'CDOs’)
Issue 1: Repeal CDOs

The NSWCCL and SIC maintain that the Commonwealth government should give serious
consideration to whether the CDO scheme provided for by Div 105A of the Criminal Code Act
1995 (Cth) (‘Criminal Code’) is necessary.! We concede that there would be a place for a
continuing detention order scheme if there were terrorist offenders whom the state could
prove would probably cause, or facilitate the commission of, grave harms even if they were
subject to extended supervision orders (‘ESOs’). But, given the extent of the restrictions that
an ESO may place on a person’s freedoms,? and given the unrelizbility of risk prediction,? we
find it difficult to accept that the state could ever prove that a person subject to such an order
was, despite this, more likely than not to perpetrate, or support or facilitate, a ‘terrorist act™
in the future®

issue 2: Alternatively, amend the CDO scheme to make it as consistent as possible with
human rights

The NSWCCL and SIC maintain that, if the CDO scheme is retained, the Commonwealth
government should amend that scheme to ensure that it operates as consistently as possible
with human rights. In so arguing, we make several submissions:

e First, the government should alter the test created by s 105A.7(1) of the Criminal Code.
A Court should only be able to impose g CDO on an eligible offender if it is satisfied
that, in the absence of such an order, there is (a) a greater than 50% chance® (b) that
the offender will commit, or support or facilitate the commission of, a ‘terrorist act’.

e Secondly, the government should ensure that detention under a CDO is truly non-
punitive.® We note in this regard that, in M v Germany, the European Court of Human
Rights held a German preventive detention scheme to be punitive, on the basis that
detainees were ‘detained in ordinary prisons, albeit in separate wings”® and there

! Sea NSWCCL and SIC Written Submission, pp. 4 and 16.
2See Criminal Code Act 1995 (Cth) s 105A.78.
3 See NSWCCL and SIC Written Submission, pp. 23-5.

4 See Criminal Code Act 1995 (Cth) s 100.1 {definition of ‘terrorist act’) — and note the offence created by s
101.1(1).

% For a fuller statement of this argument, see Andrew Dyer and Josh Pallas, ‘Why Div 105A of the Criminal Code
1995 (Cth) Is Incompatible with Human Rights (and What to Do about It)’ (2022) 33(1) Public Law Review 61, 73-
5.

§ NSWCCL and SIC Written Submission, pp. 20-3; Dyer and Pallas {n 5) 80-2.

7 NSWCCL and SIC Written Submission, pp. 16-20; Dyer and Pallas (n 5) 78-80.

8 NSWCCL and SIC Written Submission, p. 17; Dyer and Pallas (n 5) 75-8.

(2009] VI Eur Court HR 169, 214 [127). Compare Criminal Code Act 1995 (Cth) s 104A.4(1)-(2).
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were no special rehabilitative resources directed at them.® We also note that, in
response to M, and other decisions like it, the German authorities, at ‘considerable
cost’, built special preventive detention centres and provided detainees with access
to ‘individual and intensive psychiatric, psychotherapeutic ... [and] socio-therapeutic
treatment’.!! If the Commonwealth government is unwilling to go to such expense, it
should at least repeal s 105A.4(1)(a) of the Criminal Code, which provides that ‘the
management, security or good order of the prison’ is a sufficient reason to treat a
person subject to a CDO other than ‘in a way that is appropriate to his or her status as
a person who is not serving a sentence of imprisonment’. The NSWCCL and SIC support
recommendations of the Australian Human Rights Commission (‘AHRC’)*? and the Law
Council of Australia (‘LCA’)!® to this effect.* We also support the AHRC's
recommendations 12-15 in its submission to this Review and the LCA’s
recommendations 36-39 in its submission dated 17 September 2020 to the
Parliamentary Joint Committee on Intelligence and Security (which forms part of its
submission to this Review).

¢ Thirdly, the Commonwealth government should remove the matters referred to by,
respectively, ss 105A.6B(1)(g) and 105A.6B(1)(h), from the non-exhaustive list of
matters to which a Court must have regard when determining whether the statutory
tests created by, respectively, ss 105A.7(1){b) and 105A.7A(1)(b) are satisfied. That is,
when deciding to make a CDO — or an ESO — the Court should be required to consider
neither the offender’s history of terrorist offending nor the views of the sentencing
court when sentencing him or her.’

e Fourthly, though the SIC and NSWCCL did not mention this matter in our Written
Submission,’® we agree with the AHRC’s recommendation that the INSLM consider
whether s 105A.3 of the Criminal Code should be amended so as to have the CDO
scheme apply only to those who have been sentenced to a certain number of years’
imprisonment.” We also argue, consistently with the position adopted by Legal Aid

10 [2009] VI Eur Court HR 169, 214 [128]. Compare Minister for Home Affairs v Benbrika {2021) 388 ALR 1, 15
[37], 15 [39] (Kiefel CJ, Bell, Keane and Steward JJ). See too Human Rights Committee, Views: Communication
No 1629/2007, 98th sess, UN Doc CCPR/C/98/D/1623/2007 (18 March 2010)) (“Fardon v Australia”); Human
Rights Committee, Views: Communication No 1635/2007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March
2010) (“Tillman v Australia”).

1 Jinseher v Germany (European Court of Human Rights, Grand Chamber, Application Nos 10211/12 and
27505/14, 4 December 2018) {222].

12 pAustralian Human Rights Commission Written Submission, p. 50 (Recommendation 11).

13 Law Council of Australia, ‘Review of Australian Federal Police Powers’ (Parliamentary Joint Committee on
Intelligence and Security, 17 September 2020) 69 (Recommendation 40).

1 we acknowledge, too, that there is obvious force in Legal Aid NSW’s submission that the government should
amend s 105A.4 to require that a person detained under a CDO not be held, in any circumstances, with
sentenced or remanded inmates. See Legal Aid NSW Written Submission, p. 23.

15 NSWCCL and SIC Written Submission, p. 25.

16 Though see NSWCCL and SIC Written Submission, pp. 12-13 and Dyer and Pallas (n 5) 70, where we argue that,
ideally, preventive detention regimes should apply only to those who have been convicted of serious violent
offending.

17 AHRC Written Submission, p. 26 (Recommendation 2). See also Law Council of Australia (n 13), p. 62
(Recommendation 30}, where a sentence of 7 years’ imprisonment is mentioned.
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NSW,® that s 105A.1 of the Criminal Code should be amended to provide that
rehabilitation of relevant terrorist offenders is an object of Division 105A.

Issue 3: Relationship with ESOs

As suggested above, the NSWCCL and SIC recommend that ESOs should act as the oniy -or,
failing that, primary — mechanism for managing a terrorist offender’s risk to the community
following the expiry of his or her sentence. That is, ESOs should be retained (although, as
argued below, some modifications should be made to the ESO scheme created by Div 105A).
We maintain that an ESO scheme can operate compatibly with human rights standards,*® and
that the prosecution of those who contravene an ESO can be justified?® ~ though we agree
with the AHRC's concerns about the prosecution of trivial breaches of ESO conditions?! and
with the AHRC's Recommendations 23-25 in its Written Submission to this Review.??

ESOs

Issue 1: The NSWCCL and SIC support all but one of the AHRC’s recommendations regarding
ESOs

Since the SIC and the NSWCCL drafted our Written Submission to this Review, the Counter-
Terrorism Legislation Amendment (High Risk Terrorist Offenders) Act 2021 (Cth) has come into
force. As a result, ESOs rather than control arders are now the primary method used by the
state to supervise ‘terrorist offenders’?® who are thought to remain dangerous after the expiry
of their respective sentences. The NSWCCL and the SIC support the bulk of the AHRC's
recommendations regarding ESOs. Specifically, the NSWCCL and the SIC agree that: (i) the
definition of ‘specified authority’ in s 100.1(1) of the Criminal Code should be altered in the
manner recommended by the AHRC;? (ii) the AHRC’s recommendation 18, relating to the
consensual participation in rehabilitation programmes etc, should be effected;? and (iii) the
AHRC’s recommendations 192 (relating to the monitoring of those subject to ESOs), 20?7
{relating to applications for exemptions), 2128 (relating to the consideration of the effect of
proposed ESO conditions on an individual offender’s circumstances) and 22%° (relating to the
variations of interim supervision orders (‘1SOs’)), should also be effected. Moreover, as

% Legal Aid NSW Written Submission, p. 5 (Recommendation 6).
12 See NSWCCL and SIC Written Submission, p. 16.

20 NSWCCL and SIC Written Submission, p. 29.

22 AHRC Written Submission, pp. 67-73.

22 AHRC Written Submission, p. 73.

23 see Criminal Code Act 1995 (Cth) ss 105A.2 (definition of ‘terrorist offender’) and 105A.3(1).
24 AHRC Written Submission, p. 58.

25 AHRC Written Submission, p. 60.

26 AHRC Written Submiission, p. 62.

27 AHRC Written Submission, p. 64.

28 AHRC Written Submission, p. 65.

2 AHRC Written Submission, p. 66,
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indicated above, the NSWCCL and SIC strongly agree with the AHRC's remarks about trivial
contraventions of ESO conditions3® and with the AHRC's recommendations 23-25.3!

The only, minor, way in which we depart from the AHRC’s recommendations concerns s
105A.7A(1)(b) of the Criminal Code. According to the AHRC, s 105A.7A(1)(b) should provide
that a Court may only make an ESQ if it is satisfied to a high degree of probability, on the basis
of admissible evidence, that the offender poses an unacceptable risk of committing, providing
support for or facilitating a terrorist act’.>? We agree with the AHRC that a Court should only
be able to impose an ESO on an offender if he or she poses a high enough risk of being
responsible — either as a principal offender, or as a secondary or passive participant — for a
terrorist act. On balance, we also agree with the AHRC that, unlike with CDOs, an ESQO should
be possible without the state’s proving that, in the ESO’s absence, the offender is more likely
than not to be responsible for such a grave harm. But, given the major restrictions on liberty
that an ESO can impose on an individual, we do have reservations about this last conclusion.
And we think, on balance, that the state should have to prove beyond reasonable doubt that
there is an unacceptable risk that the offender will, unless there is an ESO, perpetrate a
terrorist act him or herself, or support or facilitate its commission.3

Issue 2: The NSWCCL and SIC agree with the AHRC’s recommendation that the control order
regime, created by Div 104 of the Criminal Code, should be abolished

The NSWCCL and SIC agrees with the AHRC that, now that the ESO regime is in force, the
government should repeal the control order regime for which Div 104 of the Criminal Code
provides.? See also the LCA’s similar proposal.®> We agree with the AHRC's reasons for that
recommendation.?® In the alternative, we agree with the AHRC that the government should
amend the Criminal Code to prevent cantrol orders from being imposed as a post-sentence
order.?” Like the LCA, we are concerned about the prospect of the state’s being able to make
a control order application in a case where its ESO application has not succeeded.®®

Interim Detention Orders (‘IDOs’) and Interim Supervision Orders (‘ISOs’)
Consider altering the circumstances in which IDOs and ISOs can be made

e While now not wishing to press our submission that the IDO scheme should be
repealed,® and while now acknowledging that preventative detention orders might

30 AHRC Written Submission, pp. 67-73.
31 AHRC Written Submission, p. 73.
32 AHRC Written Submission, p. 56.

33 gee Law Council of Australia, ‘Review of Division 105A of the Criminal Code Act 1995 (Cth): Responses to
Questions of 6 July 2021’ (Independent National Security Legislation Monitor’ {11 February 2022} {12].

3 AHRC Written Submission, p. 76 {Recommendation 26).

35 Law Council of Australia, ‘Review of Australian Federal Police Powers' {n 13), p. 23
36 AHRC Written Submission, pp. 74-5.

37 AHRC Written Submission, pp. 75-6.

38 gpe Law Council of Australia, ‘Review of Division 105A of the Criminal Code Act 1995 (Cth)’ (Letter to Mr Grant
Donaldson SC of 11 February 2022).

3% NSWCCL and SIC Written Submission, p. 26.
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not always be sufficient to deal with the problem posed by terrorist offenders whose
continued dangerousness only becomes apparent in the latter stages of their
respective sentences,*® the NSWCCL and SIC remain concerned about IDOs (and, now,
ISOs too). In particular, we are concerned that a person may be deprived of his or her
liberty, or have his or her liberty severely restricted, for a period of 3 months* — or
more, in exceptional circumstances*2 — upon a Court’s being satisfied that reasonable
grounds exist for considering that a continuing detention order/continuing
supervision order will be made in relation to him or her.*?

» The NSWCCL and SIC contend that amendments should be made to s 105A.9 of the
Criminal Code — and also now s 105A.9A — to ensure that IDOs/ISOs are only possible
where, in the last six months of an eligible terrorist offender’s sentence, evidence or
intelligence suddenly comes to light that requires such an exceptional course to be
taken.* We note in this regard the submissions of Legal Aid NSW, which have a similar
overall thrust to the position that we are advocating.®

e The NSWCCL and SIC also support the position advocated by the LCA,% namely, that a
Court should be prevented from issuing an IDO — or an I1SO — unless satisfied that this
would be in the public interest. Moreover, we query whether there should be any
circumstances where an 1SO or IDO should be in place for longer than 3 months (we
note in this regard that, until the coming into force of the Counter-Terrorism
Legislation Amendment (High Risk Terrorist Offenders) Act 2021 (Cth), an IDO could be
in place for no longer than 3 months, whatever the circumstances).

Right to legal representation and equality of arms

e The NSWCCL and SIC recommend that strong consideration should be given to
repealing s 105A.15A(3) (actions the Court may take when a terrorist offender is
unable to engage a legal representative).*’

e Subsection 105A.15A(3) of the Criminal Code ailows regulations to prescribe matters
that the Court 'may, must or must not' take into account when considering whether

40 Cf NSWCCL and SIC Written Submission, p. 26.

*1 Criminal Code Act 1995 (Cth) ss 105A.9(6), 105A.9A(8).

*2 Criminal Code Act 1995 (Cth) ss 105A.9{6), 105A,9A{8).

9 Criminal Code Act 1995 (Cth) ss 105A.9(2)(b), 105A.9A(4}{c}h.

%4 NSWCCL and SIC Written Submission, p. 26.

45 Legal Aid NSW Written Submission, pp. 12-13.

€ Law Council of Australia, ‘Review of Australian Federal Police Powers’ {n 13) pp. 64-5.
47 NSWCCL and SIC Submission, pp. 4, 26-27.
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an offender’s lack of representation is beyond his or her control and/or whether the
costs and expenses of the offender’s legal representation are reasonable.?®

e The NSWCCL and SIC consider there is a strong public interest in ensuring offenders
are adequately represented, and ensuring that the administration of justice is not
mobilised to marginalise these individuals further, through unequal Court proceedings
in which they lack appropriate legal representation.*® We also note that the ambit of
the power afforded to the executive to make regulations circumscribing the Court’s
discretion in making orders when an offender is unable to engage legal
representation, is troubling. The executive should not be able to dictate to the Court
what factors to consider in determining such an important issue.*° Rather, the Court
is best placed to determine which matters should be considered when determining
whether to make orders to stay the proceedings for lack of representation, or that the
Commonwealth is to bear certain costs.’?

e While acknowledging that, to date, no such regulations appear to have been made,
the NSWCCL and SIC consider that the capacity for such regulations to be made in the
first place poses a risk to civil liberties and is anti-democratic. If there is a strong public
interest in having the Court consider, or not consider, particular factors in a given case,
then such factors should be stated in Div 105A itself, following proper scrutiny by
democratically elected members of Parliament.*?

48 NSWCCL and SIC Submission, p. 27
42 NSWCCL and SIC Submission, p. 27
50 NSWCCL and SIC Submission, p. 27.
$1 NSWCCL and SIC Submission, p. 27.
52 NSWCCL and SIC Submission, p. 27.
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1. Introduction

The New South Wales Council for Civil Liberties {NSWCCL') and the Sydney Institute of Criminology
(‘'SIC’) welcome the opportunity to make a submission to the Review into Division 105A of the Criminal
Code Act 1995 (Cth) (‘the Criminal Code').

At the outset, we wish to make it clear that neither the NSWCCL nor the SIC supports the post-
sentence preventive detention scheme for terrorist offenders, for which Division 105A provides. This
scheme breaches the fundamental legal principle that a person may only be imprisoned upon proof that
he or she has, by his or her past conduct, breached a positive legal command.’ Like many other
Australian schemes that allow for preventive detention,? the scheme authorises the punishment® of
individuals for crimes that they have not committed. Further, it targets and breaches the rights of those
who are already marginalised within society.

In at least the vast majority of circumstances, once an offender has served his or her lawfully imposed
sentence for a past breach of a criminal prohibition, the state should release him or her from custody.
Normally, unless such a person re-offends, s/he should not be subject after his or her release to further
state interference with his or her freedom; and an offender should anly very exceptionally (at most) be
placed in preventive detention upon the expiry of his or her retributive sentence. In those rare cases (if
they exist at all) where a less restrictive measure than detention cannot reduce to a tolerable level* the
risk posed by an offender who has served such a sentence, any detention should certainly not
constitute a mere continuation of the individual's prison sentence. Rather, the person should be
detained in a place other than a prison,® and the state should make available to him or her extensive
rehabilitative treatment and programmes.® The aim should be to restore that person to liberty as soon
as possible. The ‘individual injustice” that this person suffers, by virtue of his or her being detained for
something that sfhe has not done® — and, if s’he had had the opportunity, might never have done —
should be limited to what is absclutely unavoidable.

In the absence of a constitutional or statutory human rights charter at Commonwealth level in Australia,
those who fall within the scope of the Division 105A scheme have little way of challenging their ongoing
detention.? This, we believe, makes it all the more crucial that we state our opposition to this scheme
(which, as we have noted, breaches the human rights of those subject to it, and abrogates fundamental

| See Minister for Home Affairs v Benbrika (2021) 388 ALR 1, 24 [69], 25 [72]-[73] (Gageler J) (‘Benbrika’).

? Sec, cg, Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld).

} We reject the view, expressed recently by a majority of the High Court of Australia (‘HCA’), that the Division 105A
scheme is non-punitive: see ibid 14-16 [37]-[41] (Kiefe! CJ, Bell, Keane and Steward JJ); 22 [65], 28-9 [85]-{88] (Gageler J).
Consistently with what Edelman J held in that case (at $9-61 [200]-[204]), imprisonment always amounts to punishment; and
the majority’s contrary finding elevates form over substance: at 53 [182], 74 [239](Edelman J). See also, eg, Fardon v
Attorney-General (Queensland) (2004) 223 CLR 575, 634-7 [156]-[165], 640-3 [173]-[179] (Kirby J) (‘Fardon’); Attorney-
General (Queensiand) v Fardon [2003] QCA 416, {90] {McMurdo P); Kable v DPP (NSW) (1996) 189 CLR 51, 98 (Tochey
1), 122 (McHugh J), 125, 132, 134 (Gummow J) (‘Kable’); Fardon v Australia, Views: Communication No 1629/2007, 98th
sess, UN Daoc CCPR/C/98/D/1629:2007 (18 March 2010) 8 [7.4]; Tillman v Australia, Views: Communication No 1633/2007,
98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March 2010) 10 [7.4]; M v Germany [2009] VI Eur Court HR 169, 214
[127] (‘A).

% We state below what we consider a ‘tolerabie level * to be.

3 See, eg, Veen [No 2] v The Queen (1988) 164 CLR 465, 495 (Deane J).

§ See, eg, Ilnseher v Germany (European Court of Human Rights, Grand Chamber, Application Nos 10211/12 and 27505/14,
4 December 2018), [220]-[221] (*/inseher'), where the European Court of Human Rights (‘ECtHR’) noted the measures that
the German government has taken to ensure that post-sentence preventive detention in that country is non-punitive (and
therefore complies with the Evropean Convention on Human Rights).

7 Benbrika (2021) 388 ALR 1, 68 [222] (Edelman J).

8 Tbid 68 [223] (Edelman J).

? As Benbrika (2021) 388 ALR 1 demonstrates.
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criminal law principles). The absence of a Commonwealth charter also makes it critical that the
Commonwealth government takes the human rights objections to Division 105A seriously. If it does not,
it fails to reward the faith expressed by the Commonwealth Constitution's framers that that government
would ‘protect Australian citizens against unwarranted incursions against the freedoms which they
enjoy.’"°

We submit that this scheme, if it is to continue to exist at all — and we have serious doubts about the
need for it'" — should be made truly non-punitive. Further, whether or not that recommendation is
accepted, we submit that the Commonwealth government should make certain reforms to Division
105A, to ensure that it infringes the human rights of those detained under it to the minimum possible
extent. More specifically, our recommendations are:

1. consideration should be given to whether there truly is a need for the Division 105A scheme or
whether, alternatively, less restrictive measures such as control orders will always reduce toc a
tolerable level the threat posed by terrorist offenders who have reached the end of their
respective sentences and can be proved still to pose a danger to the community;

2. if the Division 105A scheme is to remain in force, the detention for which it provides should not
be served in an ordinary prison; rather, detainees should be housed in a place other than a
prison, and the state should be required to make extensive efforts to reintegrate those detainees
into the community;

3. if the Division 105A scheme is to remain in force, the Minister should be required to prove that
there is (a) a higher than 50% chance that the offender will commit (b) an offence that involves
the doing, or the supporting, or the facilitating, of a terrorist act if s/he is released into the
community and made subject to a control order under Division 104,

4. if the Division 105A scheme is to remain in force, two matters should be removed from the list of
matters to which a Court must have regard when determining whether to make a continuing
detention order;

5. if the Division 105A scheme is to remain in force, Parliament should consider repealing s
105A.9, which allows a Court to make interim detention orders; and,

6. If the Division 105A scheme is to remain in force, Parliament should consider repealing s
105A.15A(3).

2. Division 105A of the Criminal Code and the HCA's decision in Benbrika
(i) Operation of the legislation

Division 105A was inserted into the Criminal Code by the Criminal Code Amendment (High Risk
Terrorist Offenders) Act 2016 (Cth). The Division's stated object is to ‘ensure the safety and protection
of the community by providing for the continuing detention of terrorist offenders who pose an
unacceptable risk of committing serious Part 5.3 offences if released into the community.’'?

Division 105A allows the Minister responsible for the Australian Federal Police to apply to a State or
Territory Supreme Court to order that particular terrorist offenders remain in prison at the conclusion of
their respective sentences for certain terrorist offences (such orders are ‘continuing detention orders').’®
To be an eligible terrorist offender, a person must satisfy three conditions. First, s/he must have been
convicted of one of the offences enumerated in s105A.3(1)(a) of the Criminal Code (the offence that
makes the offender eligible to have a continuing detention order imposed on him or her is often referred

0 dustralian Capital Television v The Commonwealth (1992) 177 CLR 106, 182 (Dawson J).
" That is, the control order scheme for which Criminal Code Act 1995 (Cth) Division 104 provides, seems sufficient to deal
with the problem of terrorist offenders who appear to remain dangerous once their sentences have expired.
2 Criminal Code 1995 (Cth) s 105A.1.
4

B Criminal Code 1995 (Cth) s 105A.5.
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fo as an ‘index offence’). Secondly, sthe must have been in continuous custody between the time of
conviction and the time that an application is made.' Thirdly, s/he must be at least eighteen years of
age at the time of the expiry of his or her sentence.™

Further, the Minister's application for a continuing detention order must meet a number of formal
requirements. The application must be made within the last twelve months of the eligible offender’s
sentence or period of detention that s/he is serving pursuant to any previous continuing detention
order.'® The Minister must have made reasonable enquiries to ascertain any facts known to any
Commonwealth law enforcement officer or intelligence or security officer that would reasonably be
regarded as supporting a finding that the order should not be made."” The Minister's application must
also be accompanied by the evidence and reports that he or she seeks to rely upon in the application.’®

Within twenty-eight days of Minister's filing of an application, the court must hold a preliminary hearing
to determine whether expert witnesses should be appointed to assist the court in determining the
application." Either party may propose that the Court appoint one or more particular experts.?’ Even if
the court declines at the preliminary hearing to appoint any experts, it may appoint one or more such
experts at a later time in the proceedings.?' Appointed experts must conduct an assessment of the
offender’s risk of committing relevant terrorist offences if released into the community,?? and must
provide a report of that assessment to the court.?® If the Court does appoint experts, either party to the
proceedings may still call its own expert in its case.*

Hearings under Division 105A are governed, generally at least,? by the rules of evidence and
procedure for civil matters.?® Where, for reasons beyond the offender's control, s/he is unable to secure
his or her own legal representation,?” the court may (i) stay proceedings until such a time as the
offender is represented and/or (ii) order the Commonwealth to bear the offender’s reasonable costs of
representation,?®

Once the Court is satisfied that the offender is eligible to have a continuing detention order imposed on
him or her, and that the Minister's application complies with the formal requirements noted above, it
may make such an order if it is satisfied: (i) ‘to a high degree of probability, on the basis of admissible
evidence, that the offender poses an unacceptable risk of committing a serious Part 5.3 offence if the
offender is released into the community’; and (ii) ‘that there is no other less restrictive measure that
would be effective in preventing the unacceptable risk.”?® For the purposes of Division 105A, a "serious
Part 5.3 offence’ is a terrorism-related offence created by Part 5.3 of the Criminal Code, for which there

 Criminal Code 1995 (Cth) s 105A.3(1)(b).

15 Criminal Code 1995 (Cth) s 105A.3(1)(c).

16 Criminal Code 1995 (Cth) s 105A.5(2).

17 Criminal Code 1995 (Cth) s 105A.5(2A).

18 Criminal Code 1995 (Cth) s 105A.5(3)(a).

19 Criminal Code 1995 (Cth) s 105A.6(1)-(2).

2 Criminal Code 1995 (Cth) s 105A.6(3A).

2 Criminal Code 1995 (Cth) s 105A.6(3).

2 Criminal Code 1995 (Cth) s 105A.6(4)(a). The offender must attend the assessment: Criminal Code Act 1995 (Cth) s
105A.6(5)

2 Criminal Code 1995 (Cth) s 105A.4(b).

% Cyiminal Code 1995 (Cth) s 105A.6(8).

25 See Criminal Code Act 1995 (Cth) s 105A.13(2).

% Cyiminal Code Act 1995 (Cth) s 105A.13.

21 Criminal Code Act 1995 (Cth) s 105A.15A(1).

28 Criminal Code Act 1995 (Cth) s 105A.15A(2).

2 Cyiminal Code 1995 (Cth) s 105A.7(1). Note | to Criminal Code Act 1995 (Cth) states that ‘[aln cxample of a less

restrictive measure is a control crder.’
ENOC
5
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is a maximum penalty of seven or more years' imprisonment.>® Examples of serious Part 5.3 offences
involving terrorist acts are:

engaging in a terrorist act; providing or receiving training connected with terrorist acts; possessing things
connected with terrorist acts; collecting or making documents connected with preparation for, the
engagement of a person in, or assistance in a terrorist act; doing an act in preparation for, or planning, a
terrorist act; providing or collecting funds reckless as to whether the funds will be used fo facilitate or
engage in a terrorist act; and making funds available to another person or collecting funds for, or on
behalf of, another person and being reckless as to whether the other person will use the funds to facilitate
or engage In a terrorist act.®!

But not all 'serious Part 5.3 offence[s]' involve terrorist acts. Some involve ferrorist organisations.
Examples are:

directing the activities of a terrorist organisation; being a member of a terrorist organisation; recruiting a
person to join, or participate in the activities of, a terrorist organisation; providing or receiving training to or
from [sic] a terrorist organisation; receiving funds from, or making funds available to, or collecting funds
for, or on behalf of, a terrorist arganisation; and providing resources to a terrorist organisation.*2

if the court considers that the statutory test for making a continuing detention order is satisfied, then it
must consider the following non-exhaustive® list of factors whether deciding, in fact, to impose a
continuing detention order:3*

(a) the safety and protection of the community;

(b) any report received from a relevant expert under section 105A.6 in relation to the offender, and
the level of the offender’s participation in the assessment by the expert;

(c) the results of any other assessment conducted by a relevant expert of the risk of the offender
committing a serious Part 5.3 offence, and the level of the offender’s participation in any such
assessment;

(d) any report, relating to the extent to which the offender can reasonably and practicably be
managed in the community, that has been prepared by:

(i) the reievant State or Territory corrective services; or
(ii) any other person or body who is competent to assess that extent;

(e) any treatment or rehabilitation programs in which the offender has had an opportunity to
participate, and the level of the offender’s participation in any such programs;

(f) the level of the offender's compliance with any obligations to which he or she is or has been

subject while:
(i) on release on parole for any offence referred to in paragraph 105A.3(1)(a); or
(i) subject to a continuing detention order or interim detention order;

(g) the offender’s history of any prior convictions for, and findings of guilt made in relation to, any
offence referred to in paragraph 105A.3(1)(a);

(h) the views of the sentencing court at the time any sentence for any offence referred to in
paragraph 105A.3(1)(a) was imposed on the offender;

(i) any other information as to the risk of the offender committing a serious Part 5.3 offence.

30 Criminal Code 1995 (Cth) s 105A.2.

3 Benbrika (2021) 388 ALR 1, 17-18 [44] (Kiefel CJ, Bell, Keane and Steward JJ).
32 Ibid 18 [45] (Kiefel CJ, Bell, Keane and Steward JJ).

 Criminal Code Act 1995 (Cth) s 105A.8(2).

* Criminal Code 1995 (Cth) s 105A.8(1).
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An offender is entitled to receive reasons for the decision made® and has a right of appeal to the
relevant Court of Appeal,®® by way of rehearing.>” The maximum period of a continuing detention order
is three years.

Within twelve months of the granting of a continuing detention order, the Minister must cause the Court
that granted the order to review that order.®® Thereafter, the Minister must cause reviews to
commence® within twelve months of the preceding review.** A detainee may also apply for a review at
any time while the continuing detention order remains in place.*' But the court must dismiss such an
application*? unless it is satisfied that (i) there are new facts or circumstances that warrant review or (i)
a review would otherwise be in the interests of justice, having regard to ‘the purposes of the order and
the manner and effect of its implementation’ *3 At any review, the question remains whether the Court is
satisfied: (a) to a high degree of probability, on the basis of admissible evidence, that the offender
remains an unacceptable risk of committing a ‘serious Part 5.3 offence’ if s’he were released into the
community and (b) no other less restrictive measure would be effective In preventing the unacceptable
risk.* If the Court is so satisfied, it may renew the continuing detention order*® (though it must renaw it
for a period of less than twelve months if it is satisfied that such a shorter period is all that is ‘reasonably
necessary to prevent the unacceptable risk™®). If the Court is nof satisfied that the statutory test is still
satisfied, it must revoke the continuing detention order.4”

Division 105A expressly stipulates that a person subject to a continuing detention order ‘must be
treated in a way that is appropriate to his or her status as a person who is not serving a sentence of
imprisonment."® That said, this requirement is subject to the imperatives of prison security and order®
and to ‘'reascnable requirements necessary to maintain ... the safety and protection of the community's
— and, crucially, the person is to be detained in a prison.%' It is true that, with certain exceptions,® such
a prisoner must be detained in a different ‘area or unit of the prison’ from prisoners serving sentences of
imprisonment.3®* Nevertheless, as the plurality conceded in Benbrika, the Act makes no 'special
provision for treatment and rehabilitation of detainees under Div 105A" 5

Before we discuss the HCA's decision in that case, we must note one further aspect of the Division
105A scheme. Under that scheme, where the Minister has applied for a continuing detention order in
relation to an eligible terrorist offender, he or she may additionally apply to the Court for an interim

3 Criminal Code Act 1995 (Cth) s 105A.16.

36 Criminal Code Act 1995 (Cth) s 105A.17(1).

37 Criminal Code Act 1995 (Cth) s 105A.17(2).

38 Criminal Code Act 1995 (Cth) s 105A.10(1A)-(1B)(2). The Court then must start the review of the order before e expiry
of the twelve-month period: Criminal Code Act 1995 (Cth) s 105A.10(1).

3 See Criminal Code Act 1995 (Cth) s 105A.10(1).

@ Criminal Code Act 1995 (Cth) s 105A.10(1B)(b). In the unlikely event that the Minister fails to comply with this
obligation, the detainee must be released at the end of the relevant 12 month period: Criminal Code Act 1995 (Cth) s
105A.10(4).

4 Criminal Code Act 1995 (Cth) s 105A.11(1).

42 Criminal Code Act 1995 (Cth) s 105A.11(3).

3 Criminal Code Act 1995 (Cth) s 105A.11(2).

* Criminal Code Act 1995 (Cth) s 105A.12(4).

% Criminal Code Act 1995 (Cth) s 105A.12(4).

4 Criminal Code Act 1995 (Cth) s 105A.12(7).

41 Criminal Code Act 1995 (Cth) s 105A.12(5).

48 Criminal Code Act 1995 (Cth) s 105A.4(1).

 Criminal Code Act 1995 (Cth) s 105A.4(1)(a)-(b).

50 Criminal Code Act 1995 (Cth) s 105A.4(1)(c).

5! Criminal Code Act 1995 (Cth) s 105A.4(1).

%2 Criminal Code Act 1995 (Cth) s 105A.4(2)(a)-(d).

$) Criminal Code Act 1995 (Cth) s 105A.4(2).

4 Benbrika (2021) 388 ALR 1, 15 [39] (Kiefel CJ, Bell, Keane and Steward 1J).
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detention order.5® The Court may make such an order, the effect of which is to commit the offender to
prison® for a period no longer than 28 days,” if it is satisfied, following a hearing,® that: (a) the
detainee's sentence of imprisonment, or period of detention under a continuing detention order or
interim detention order, will expire before the Court determines the Minister's application for a (further)
continuing detention order; and (b) there are reasonable grounds for considering that the Court will
make a continuing detention order in relation to the offender.®® Interim detention orders can be
renewed,®® but a person may not be detained for longer than three months under such orders before
the Court determines the relevant application for a continuing detention order.®!

(ii) Minister for Home Affairs v Benbrika

In Benbrika, the HCA considered the constitutional validity of Division 105A. By majority (Kiefel CJ, Bell,
Keane and Steward JJ, with whom Edelman J agreed for different reasons), the Court upheld the
validity of the Division in its entirety.’? Justices Gageler and Gordon were in dissent and delivered
separate judgments. That said, Gageler J held®® that the Division 105A was valid insofar as it.allowed
for continuing detention orders to be made against offenders whom the State can prove pose an
unacceptable risk of performing terrorist acts, or of supporting or facilitating such acts, if they were to be
released from custody (even under supervision). Justice Gordon thought it unnecessary to state
whether a more narrowly drafted scheme than Division 105A would confer ‘the judicial power of the
Commonwealth’ on the State and Territory Courts to which that Division applies (and therefore survive
constitutional scrutiny).8*

The case concerned an application by the Minister for a continuing detention order against Abdul Nacer
Benbrika, who had been serving custodial sentences for terrorist offences immediately before he
became subject to the continuing detention order. Over the course of the proceedings (which, as just
suggested, ultimately resulted in the Victorian Supreme Court making the order sought), the offender
made an application for the constitutional validity of Division 105A to be determined by the Victorian
Court of Appeal. The Commonwealth Attorney-General moved successfully for this question of validity
to be removed into the HCA. The question for that tribunal was whether the powers purportedly
conferred by Division 105A on State and Territory Supreme Courts are part of 'the judicial power of the
Commonwealth.”®® If the Court had retumed a negative response to this question, it would have
followed that Division 105A was wholly invalid. That is because a Commonwealth law may not validly
authorise a Court mentioned in s 71 of the Commonwealth Constitution to exercise anything other than
‘the judicial power of the Commonwealth’ (and functions that are incidental or ancillary thereto).®

In Fardon v Attorney-General (Qld),*” Gummow J, with whom Kirby J agreed on this point,®® expressed
the view (in obiter dicta) that a Commonwealth statute could not validly authorise a Chapter Il court, in

35 Criminal Code Act 1995 (Cth) s 105A.9(1).

56 Although the provisions relating to the treatment of those imprisoned under a continuing detention order apply also to those
imprisoned under an interim detention order: Criminal Code Act 1995 (Cth) s 105A.9(7).

57 Criminal Code Act 1995 (Cth) s 105A.9(3) and (5).

58 Criminal Code Act 1995 (Cth) s 105A.9(1A).

5% Criminal Code Act 1995 (Cth) s 105A.9(2).

8 Criminal Code Act 1995 (Cth) s 105A.9(2).

8! Criminal Code Act 1995 (Cth) s L05A.9(6).

62 Benbrika (2021) 388 ALR 1, 19 [48] (Kiefel CJ, Bell, Keane and Steward ), 53 [182], 74 [239] (Edelman J).

63 Thid 28-9 [85]-[88], 30-2 [93]-[102] (Gageler J).

% Tbid 52 [177]-[178] (Gordon J).

& See Commonwealth Constitution, s 71.

8 R v Kirby; Ex Parte Boilermakers' Society of Australia (1956) 94 CLR 254, 275-6 (Dixon CJ, McTieman, Fullagar and
Kitto JJ); 4-G (Cth) v The Queen [1957] AC 288, 3114 (Viscount Simonds for the Privy Council).

67 (2004) 223 CLR 575, 608-14 [69]-[85] (Gummow J).
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proceedings ‘detached from the sentencing process’®® to commit a person to prison because of
concerns about what s/he might do in the absence of such an order. According to his Honour, the
‘exceptional cases’ aside, Chapter Il of the Constitution allows for the involuntary detention of a citizen
‘only as a consequential step in the adjudication of criminal guilt of that citizen for past acts.”® (Those
‘exceptional cases’ of what, in the Court's view,”" is ‘non-punitive detention’,”? are: (i) pre-trial detention;
(ii) mental illness detention; (iii) infectious disease detention; and (iv) migration detention (though the
latter of course applies to non-citizens, not citizens)). Justice Gummow accepted that the 'exceptional
cases’ are not closed.”™ And he accepted that Chapter |ll of the Constitution will not be breached if the
Commonwealth Parliament confers on a Chapter lil court the power, at sentencing, to order that certain
prisoners be placed in preventive detention in gaol after the expiry of their retributive sentences.”™ But
Gummow J thought preventive detention ordered only once a prisoner is serving his or her sentence, to
be qualitatively different from the power just mentioned.” And he held that no analogy could properly
be drawn: between any of the ‘exceptional cases’ and post-sentence preventive detention.”™

It was this last conclusion that the plurality in Benbrika primarily took issue with, when their Honours
held that a power of the type that Division 105A purportedly confers on the judiciary in fact does fall
within ‘the judicial power of the Commonwealth.””” According to their Honours, the Commonwealth
Parliament had validly conferred the Division 105A power of detention on the judiciary because that
detention is: (a) non-punitive and (b) analogous to mental illness detention.” The detention is non-
punitive, they found, even though it is served in ordinary prisons, and even though no rehabilitative
resources beyond those available to sentenced prisoners are directed to detainees.”® ‘Detention in
prison is prima facie penal or punitive’, their Honours conceded, but ‘that characterisation [was] ...
displaced by [Division 105A's] evident non-punitive purpose.® Strangely, the plurality did not refer to
the established test for determining whether detention is punitive — namely, whether the detention is
reasonably capable of being seen as necessary for a non-punitive objective.’' Their Honours also did
not explain why detention in prison was reasonably capable of being seen as necessary to protect the
community. Surely, detention in non-punitive conditions would always be enough to achieve this aim?%?

 Ibid 631 [145] (Kirby J). Justices Callinan and Heydon clearly disagreed (at 654 [217]); McHugh J seemed to disagree (at
596-7 [34] — though see Benbrika (2021) 388 ALR 1, 65 [214] (Edelman J); and (Gleeson CJ und Hayne J expressly refrained
from deciding this question: at 591 [18] (Gleeson CI) and 647 [196] (Hayne J).

% Ibid 613 [83] (Gummow J).

 Tbid 612 [80].

" See, eg, Falzon v Minister for Immigration (2018) 262 CLR 333, 341 [16] (Kiefel CJ, Bell, Keane and Edelman JJ);
Benbrika (2021) 388 ALR 1, 9-10 [18]-[19] (Kiefel CJ, Bell, Keane and Steward Jl); 22 [65] (Gageler J); 39-40 [134]
(Gordon J); Commonwealth v AJL20 (2021) 95 ALJR 567, 576 [22) (Kiefel CJ, Gageler, Keane and Steward JJ).

7 Justices Brennan, Deane and Dawson JJ in Chu Kheng Lim v Minister for Immigration (1992) 176 CLR 1, 27, stated that
these types of detention are non-punitive, whereas Gummow JI thought it unhelpful to express the relevant principle in such
terms. See Al Kateb v Godwin (2004) 219 CLR 562, 612 [136]-[137] (Gummow J); Fardon (2004) 223 CLR 575, 612-3 [81]
(Gummow J). As Gageler J noted in Benbrika (2021) 388 ALR 1, 28 [84], nothing turns on this: the principle stated by
Gummow J has the same scope as that stated by Brennan, Deane and Dawson JJ: cf at 65 [215] (Edelman J).

3 Fardon (204) 223 CLR 575,613 [83].

™ Ibid.

5 Such a view seems wrong. See Andrew Dyer, *Can Charters of Rights Limit Penal Populism?: The Case of Preventive
Detention’ (2018) 44(3) Monash University Law Review 520, 525-6. See also, eg, Benbrika (2021) 388 ALR 1, 14 [34]
(Kiefel CJ, Bell, Keane and Steward JJ).

6 Fardon (204) 223 CLR 575, 613-4 [83]-[84] (Gummow J).

1 Benbrika (2021) 388 ALR 1, 13 [32], 14 [36] (Kiefel CI, Bell, Keane and Steward JJ).

78 Ibid 14-16 [36]-[41].

7 Ibid 15 [39].

80 Tbid 16 [40].

81 Falzon (2018) 262 CLR 333, 343 [26]-[27] (Kiefel CJ, Bell, Keane and Edelman JJ).

8 Note, however, that the Court has, rather unpersuasively (see, eg, Leslie Zines, The High Court and the Constitution
(Federation Press, 5th ed, 2008) 289), denied that the ‘reasonably capable’ test involves proportionality testing: Falzon
(2018) 262 CLR 330, 343-4 [28]-[32] (Kiefel CJ, Bell, Keane and Edelman JJ).
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Justice Gageler's reasoning differed from that of the plurality only in that his Honour held that a power
to order post-sentence preventive detention, will be reasonably capable of being seen as necessary for
a legitimate non-punitive protective aim — and therefore within ‘the judicial power of the Commonwealth'
— if it applies only to those who can be proved to be an unacceptable risk of causing, or supporting or
facilitating, a grave harm if they were to be released (even under supervision).® Like Gordon J,* who
was of a similar view — though, as noted above, her Honour expressly refrained from stating that the
Commonwealth Parliament could ever validly authorise a Chapter 1l court to order post-sentence
preventive detention® — his Honour justified this view by pointing to the liberal underpinnings of Chapter
Il of the Constitution.® It is well-established, Gageler J noted, that: (i) punishing criminal guilt is an
exclusively judicial function; and that (ii) only exceptionally can the state detain a person ‘outside that
paradigm’® Such an arrangement, he said, is protective of individual liberty.®® But, he continued,
‘liberty would be subverted' if the court were to hold that the Commonwealth Parliament could validly
authorise a Chapter 1l court to commit a person to prison simply upon proof that there was an
unacceptable risk that he or she would commit a criminal offence — as opposed to causing, facilitating
or supporting a grave harm — upon his or her release.®® In this connection, Gageler J — and Gordon J*
— noted ‘the prophylactic approach then to the imposition of criminal liability’ in Part 5.3 of the Criminal
Code.?' In other words, under the Division 105A scheme, a Supreme Court may impose continuing
detention orders on those who pose an unacceptable risk of performing conduct ‘many steps removed
from doing or supporting or facilitating any terrorist act.'®

As noted above, Edelman J arrived at the same conclusion as the plurality®® — that Division 105A is
wholly valid — but by a different route. His Honour, correctly in our view, held that detention under the
Division 105A scheme is punitive.®* ‘Transparency and constitutional fidelity’ required this to be
recognised, he held.® ‘Deception or false labelling’ should be avoided.®® Although, like the plurality,
Edelman J failed to mention the ‘reasonably capable’ test — in this context anyway®” — he pointed out
that detention that (solely) ‘aims to protect the community by preventing the commission of offences'®
is not thereby prevented from being punishment.®® The plurality, he thought, rightly, had committed a
‘category error''® when their Honours had held differently. That said, Edelman J held that it is within

8 Benbrika (2020) 388 ALR 1, 28-9 [85]-[88], 30-2 [92]-[102].
# Tbid 39-42 [130]-[141].
8 Ibid 52 [177]-[178].
86 Thid 24-5 [69]-[74], 28 [85].
7 Tbid 25 [73].
3 [bid 28 [85].
¥ Tbid.
% Tbid 48-52 [163]-[175].
9! Tbid 30 [93].
2 Ibid.
93 That said, unlike the plurality, Edelman J held that only the judiciary may commit a person to prison because of what s/he
might do in the future: ibid 54 [185]. That is because, for him, such detention is punitive (as noted below) and the
Commonwealth Parliament may only validly authorise the judiciary to punish — whether for past or apprehended conduct, It
is well-established, of course, that the punishment of past guilt is an exclusively judicial function: see, eg, Duncan v New
South Wales (2015) 255 CLR 388, 407 {41] (The Court). On the other hand, the Lim principle seems clearly to state that no
arm of government may punish for future conduct: Lim (1992) 176 CLR 1, 27 (Brennan, Deane and Dawson JJ). Certainly,
the Benbrika plurality read it in that way and accepted such an approach: Benbrika (2021) 388 ALR 1, 14 [36]; cf 65 [215]
(Edelman J).
% See especially ibid 59-61 [200]-[204] (Edelman J).
9 Tbid 53 [182].
% Tbid 74 [239], quoting Douglas Husak, ‘Preventive Detention as Punishment? Some Possible Obstacles in Andrew
Ashworth, Lucia Zedner and Patrick Tomlin (eds), Prevention and the Limits of the Criminal Law (Oxford University Press,
2013) 178, 179.
9 Cf ibid 68 [225] (Edelman J).
8 Tbid 53 {183].
% See in this regard, eg, HLA Hart, ‘Prolegomenon to the Principles of Punishment’ in Punishment and Responsibility
{Oxford University Press, 2009) 1, 5-6.

1

10 Benbrika (2021) 388 ALR 1, 53 [183).
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‘the judicial power of the Commonwealth’ to punish for a person for what s/he might do, as opposed to
what s/he has done — so long as two conditions are satisfied. Those conditions are that the relevant
power is judicial in form'™" — which the Division 105A power /s, though it creates new rights'®? — and is
‘exercisable judicially.''%® Justice Edelman held that a power such as the one at issue would only not be
exercisable judicially if: (i) the protective purpose of the detention could ‘always''® be ‘met to the same
extent by reasonable alternatives, such as less restrictive control orders’;'™ or (ii) the purpose pursued
was ‘so slight or trivial that it [could not] ... justify detention.'* His Honour held that (i) was not
satisfied: Division 105A explicitly states that detention is only to be ordered where a less restrictive
alternative would not achieve the desired protective result.'” And he held that (ii) was not satisfied
either. Like the plurality,'®® Edelman J emphasised that all of the ‘serious Part 5.3 offences’ are 'aimed
at the very destruction of civilized society.”"” Moreover, his Honour repeatedly referred to the
undesirability of the Court's 'second-guess{ing] Parliament's conclusion that all such offences could ...
involve harm to the community sufficient to permit consideration of a continuing detention order.""

We of course accept the binding nature of the majority’s decision in Benbrika. But we also submit that it
is difficult to think of a case that more clearly illustrates the fallacy of the view that ‘anything that is held
constitutional must therefore also be unobjectionable.''’* In other words, despite the majority's decision
in Benbrika, the Division 105A scheme is contrary to human rights — and we develop that argument
more fully in the next section of this submission. We then make some recommendations for the reform
of Division 105A. Some of these recommendations draw on the reasoning of Gageler J, Gordon J and
Edelman J in Benbrika. That is because each of their Honours provided useful insights into the practical
operation of Division 105A and the way in which the current scheme fails properly to protect civil
liberties and human rights.

3. In which circumstances, if any, will post-sentence preventive detention schemes be
compatible with human rights?

Preventive detention regimes have received significant scholarly attention. Scholars have given
particularly detailed consideration to the types of restraints that should be placed on such regimes if
they are to be compatible with human rights. Indeed, some scholars have denied that post-sentence
preventive detention — or any other type of preventive detention — can ever operate compatibly with
human rights standards.

This latter view is reflected in the Lim principle,''? as well as in the United States Supreme Court's very
similar contention, in Foucha v Louisiana, that, under 'our present system ... with only very narrow
exceptions and aside from permissible confinements for mental iliness’, the state may incarcerate ‘only
those who are proved beyond reasonable doubt to have violated a criminal law.”""* According to such a
view, the liberal, human rights-respecting state must reason with offenders and prospective offenders.

01 Tbid 54 [185].

192 1bid 66-7 [220]-[221], 71-2 [232]-[233].

193 Thid 67 [222]; see also 54 [185].

104 Tbid 68 [224].

05 Tbid 69 [226].

106 Thid 69 [226].

107 Thid 72-3 [235].

198 Tbid 18-19 [46]-[47].

109 1bid 73 [237].

10 1hid 70 [230]; see also 54 [185], 69 [226], 69-70 [228]-[229].

1 Greg Taylor, ‘Conceived in Sin, Shaped in Iniquity — The Kable Principle as Breach of the Rule of Law’ (2015) 34(2)
University of Queensland Law Journal 265, 265-6. See also, generally, Gabrielle Appleby, ‘The High Court and Kable: A
Study in Federalism and Rights Protection’ (2014) 40 Monash University Law Review 673.

112 See Lim (1992) 176 CLR 1, 27.

113504 US 71, 83 (1992).
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For, when it uses other methods, it ceases to be a liberal, human rights-respecting state. No matter how
likely it is that a person will offend in the future, the state must wait until s/he does before it detains him
or her. Until then, it must rely simply on the criminal law's threats and moral appeals, to persuade the
prospective offender not to misconduct him or herself. Moreover, even once the person has committed
an offence, the state must still reason with him or her. The punishment that it imposes on that person,
that is, must be proportionate to the seriousness of his or her offending.

According to this philosophy, detention of the mentally ill and dangerous is permissible, but detention of
the merely dangerous is not. Because the mentally ill actor is irrational, the state need not attempt to
reason with him or her. Because the merely dangerous person is an autonomous actor, however, the
state is not excused from its reasoning responsibilities. '

The difficulty with this view is this. What if there is a person whom the state can prove is highly likely to
commit a very serious offence if s/he is released from custody — even if s/he is released under
supervision? If the state were to decline fo detain this individual, might it not breach of the human rights
of this person’s prospective victim(s)? The ECtHR has held that there would indeed be a breach of such
potential victims’ human rights in such circumstances (at least where the harm in prospect is fatal or
very serious violence)."'® That said, it is necessary to note that the question at the beginning of this
paragraph contains a number of ‘ifs’. As we argue further below, our acceptance of preventive detention
is predicated on there in fact being offenders whom the state can reliably prove are highly likely to
commit serious acts of violence even if they are under state supervision in the community after their
release. As we note in that discussion, there are real questions about (a) the reliability of predictions in
this context and (b) whether it is ever the case that a less restrictive measure than detention will fail to
reduce to a tolerable level the risk that a demonstrably dangerous person poses to the community. The
latter must especially be doubtful in the case of the Division 105A scheme, given that the alternative,
less restrictive measure (a control order) can place extremely significant restrictions on individual
freedom.''®

Like a number of liberal theorists,'"” Andrew Ashworth and Lucia Zedner accept that preventive
detention is justified in limited circumstances. Insofar as post-sentence preventive detention is
concerned, they indicate that the following principles are applicable in assessing whether such
detention is compatible with human rights:

1. In principle, every citizen has a right to be presumed harmless, and this presumption of
harmlessness can be rebutted only in exceptional circumstances (set out in (2) and (4)).

2. The state's duty to protect peaple from serious harm may justify depriving a person of
liberty if that person has lost the presumption of harmlessness by virtue of committing a
serious violent offence and is classified as dangerous.

3. Deprivation of liberty should not be considered unless it is the least restrictive appropriate
alternative.

4. Any judgment of dangerousness in this context must be approached with strong caution.
it should be a judgment of this person as an individual, not simply as a member of a

114 See, eg, Michael Louis Corrado, ‘Sex Offenders, Unlawful Combatants and Preventive Detention’ (2005) 84 North
Carolina Law Review 77, 101.

S See, eg, Mastromatteo v Italy [2002] VIII Eur Court HR 151, 165-6 [68]-[69].

116 As noted by, eg, Jeffrey Gordon, ‘Imprisonment and the Separation of Judicial Power: A Defence of a Categorical
Immunity from Non-Criminal Detention’ (2012) 36 Melbourne University Law Review 41, 99.

17 See, eg, CR Williams, ‘Psychopathy, Mental Illness and Preventive Detention: Issues Arising from the David Case’ (1990)
16(2) Monash University Law Review 161, 180-2; Harry Hobbs and Andrew Trotter, ‘Lessons from History in Dealing with
Our Most Dangerous’ (2018) 41(2) UNSW Law Journal 320, 351.
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group with certain characteristics and with an overall probability rating. The state should
bear the burden of proving that the person presents a significant risk of serious harm to
others and the required level of risk should vary according to the seriousness of the
predicted harm. Decision-makers should bear in mind the contestability of judgments of
dangerousness and the scope for interpretation that they leave and individuals should
have the rights of challenge and appeal.

5. If it is decided to add time to the proportionate sentence in response to a judgment of
dangerousness, in principle that additional time should be the shortest period necessary
to respond to the anticipated danger, and the time should be served under different
conditions (see (9) below).

9. Any preventive detention going beyond the proportionate sentence should be served in
non-punitive conditions with restraints no greater than those required by the imperatives
of security. Where possible, detention that is purely preventive and not punitive should
take place in a separate facility, not part of the prison system.!1®

We have three observations to make about this.

First, we largely agree with Ashworth and Zedner as to the circumstances in which post-sentence
preventive detention will comply with human rights standards. In particular, we approve of their
suggestion that regimes that provide for such detention will be compatible with human rights only if
such regimes: (i) apply only to persons who have been convicted in the past of an offence involving
serious violence (including sexual violence offences); (i) permit post-sentence preventive detention
only if it is the least restrictive appropriate alternative; and (iii) provide that detainees serve such
detention in conditions that are as non-punitive as possible, and not within the prison system.

Secondly, we note that courts around the world have held that post-sentence preventive detention
regimes will breach human rights unless they observe the limitations just noted. In M v Germany,""® for
example, the applicant had been convicted of serious offences in 1986. A German court imposed a
term of imprisonment on him; and the sentencing judge also crdered that, once M's sentence expired,
he was to remain in preventive detention for so long as he remained dangerous, but for no longer than
ten years (the statutory maximum term of preventive detention at that time). By the time that M's ten
year period of preventive detention expired in 2001, however, the German government had passed
legislation that allowed for the indefinite prolongation of such detention. When the German authorities
then extended M’s detention, M successfully applied to the ECtHR for a determination that Germany
had breached art 5(1) of the ECHR — which provides that a person may be detained only in narrow
circumstances — and art 7(1) — which provides that the state may impose on an offender no heavier
penalty than was applicable at the time he or she committed his cr her offence(s). Crucial to the Court's
conclusion was that ‘persons subject to preventive detention are detained in ordinary prisons, albeit in
separate wings."? And it noted also that, ‘there appear to be no special measures, instruments or
institutions in place, other than those available to long-term prisoners, directed at persons subject to
preventive detention and aimed at reducing the danger they present and thus at limiting their detention
to what is strictly necessary in order to prevent them from committing further offences.”?' The Court has
subsequently made it clear'? that post-sentence preventive detention regimes will comply with the

18 Andrew Ashworth and Lucia Zedner, Preventive Justice (Oxford University Press, 2014) 168-9.

119 12009] V1 Eur Court HR 169.

120 Thid [127].

121 Tbid [128].

122 [Inseher (European Court of Human Rights, Grand Chamber, Application Nos 10211/12 and 27505/14, 4 December

2018).
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ECtHR only if such detention applies only to those with a ‘mental disorder''®® — in such a case, the
detention will be the lawful detention of persons of unsound mind, and therefore fit within art 5(1)(e)
ECHR - and is served in facilities that focus on the treatment of such persons, so as to reduce the
threat that they pose to the public ‘to such an extent that the detention may be terminated as soon as
possible."?* If the latter requirement is met, the detention will be ‘lawful’ within the meaning of art
5(1)(e), and it will not amount to a ‘penalty’ for the purposes of art 7(1).

Thirdly, we note that the Division 105A scheme does not comply with the limitations that Ashworth and
Zedner identify. In other words, it breaches human rights. Indeed, as much has been made clear by the
United Nations Human Rights Committee (‘UNHRC') in its Fardon and Tillman communications.'? In
those communications, the UNHRC found that, respectively, the post-sentence preventive detention
regime for which the Dangerous Prisoners (Sexual Offenders) Act 2003 (Qid) (‘'DPSQOA’) provides, and
a similar NSW scheme, impose arbitrary punishment on detainees, contrary to art 9(1) of the
International Covenant on Civil and Political Rights ({CCPR’)."® This was for a number of separately
sufficient reasons, one of which was that, under the impugned schemes, detainees are detained in
prison.**” The UNHRC held in this regard that such detention would only avoid being arbitrary if the
state could establish that imprisonment — as opposed to a less restrictive measure, such as supervision
in the community or non-punitive detention — was the measure that could achieve the state’s preventive
purpose in the least intrusive way.'?® The UNHRC also made it clear that, as the German authorities
had done in M, the state had imposed on Fardon and Tillman a heavier penalty than was available at
the time when they had offended (contrary to art 15(1) ICCPR).1%®

The Commonwealth government modelled the Division 105A scheme on the DPSOA.'™ |t is
unsurprising, therefore, that the Commonwealth regime bears many of the human rights vices that the
DPSOQOA does. In other words, because those detained under the Division 105A scheme serve such
detention in prison, such detention is arbitrary detention within the meaning of art 9(1) of the ICCPR.
And because this scheme is (i) punitive and (ii) came into force after Mr Benbrika began serving his
sentence, it imposes on him a heavier penalty than was available when he offended, contrary to art
15(1) of the ICCPR.

Indeed, it would seem that the Division 105A scheme breaches human rights for further reasons. The
scheme does not potentially apply only to those who have been convicted of a serious offence of

123 We do not argue that, to comply with human rights, post-sentence preventive detention must apply only to those with such
a disorder. The ECtHR's requirement in this regard seems to amount to nothing more than an attempt by it to squeeze post-
sentence preventive detention within the exhaustive list of cases of ‘lawful’ detention recognized by art 5(1) ECHR. In other
words, like the United States Supreme Court in Kansas v Hendricks 521 US 344 (1997), the ECtHR has presented such
detention as being no different from the detention of the mentally ill and dangerous, so as to uphold preventive detention
schemes of the sort to which certain European governments have given effect. /n fact, such schemes seem to apply to the
merely dangerous (as opposed to the mentally ill and dangerous); and in our submission, this is morally permissible, provided
that the state observes limitations to which we refer in the text.

124 Tbid [223].

25 Fardon v Australia, Views: Communication No 1629/2007, 98th sess, UN Doc CCPR/C/98/D/1629/2007 (18 March
2010); Tillman v Australia, Views: Communication No 1635/2007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March
2010).

126 Fardon v Australia, Views: Communication No 1629/2007, 98th sess, UN Doc CCPR/C/98/D/1629/2007 (18 March 2010)
8 [7.4]; Tillman v Australia, Views: Communication No 1635/2007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March
2010) 10 [7.4].

127 Ibid.

128 Fardon v Australia, Views: Communication No 1629/2007, 98th sess, UN Doc CCPR/C/98/D/1629/2007 (18 March 2010)
9 [7.4); Tillman v Australia, Views: Communication No 1635/2007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March
2010) [7.41.

129 Rardon v Australia, Views: Communication No 1629/2007, 98th scss, UN Doc CCPR/C/98/D/1629/2007 (18 March 2010)
9 [7.4); Tillman v Australia, Views: Communication No 1635/2007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March
2010) [7.4).

130 Commonwealth, Parliamentary Debates, Senate, 15 September 2016, 1035 (Senator Brandis, Attorney-General).
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violence in the past.”' It also potentially applies to those who have committed any Part 5.3 offence that
is punishable by seven years' imprisonment.”¥ Likewise, a Court is not restricted to imposing
continuing detention orders on those whom the state can prove 'present ... a significant risk of serious
harm to others.’’3 It is merely necessary for the state to prove that the person poses an unacceptable
risk of committing any of the Part 5.3 offences just mentioned.'® As Gageler J was at pains to
emphasise in Benbrika, many of these Part 5.3 offences ‘involve conduct many steps removed’ from
the commission of any criminal violence.'® Justice Gordon, who of course made the same observation,
listed many of these ‘prophylactic’ offences.'®

Furthermore, while a Court may only impose a continuing detention order on an individual if it is
satisfied that 'no other less restrictive measure ... would be effective in preventing the unacceptable
risk’,'¥7 the Division 105A scheme seems, in fact, to allow for the imposition of continuing detention
orders in cases where control order could reduce to a tolerable extent the risk posed by the relevant
individuals. In short, control orders would seem always to be able to reduce to an acceptable extent the
threat posed by a terrorist offender. As suggested above, such orders can lead to a person being
placed in conditions similar to house arrest.

This last observation points to the final human rights problem with the Division 105A scheme (though
one that Ashworth and Zedner do not recognize). As we argue at greater length below, the ‘high degree
of probability ... that the offender poses an unacceptable risk’ threshold,'*® is not as demanding a
requirement as might seem at first to be so. It seems to allow a court to make a continuing detention
order, not merely in circumstances where there is a high probability that, without such an order, the
offender will commit a ‘serious Part 5.3 offence.’ It is enough that it is highly probable that he or she
poses an unacceptable risk of committing such an offence. In other words, while Ashworth and Zedner
argue that ‘the state 'should bear the burden of proving that the person presents a significant risk of
serious harm to others’,'*® we contend that the state should have to prove that, in the absence of a
continuing detention order, the person is more likely than not to inflict a grave harm (or support or
facilitate its commission).'* It is no doubt true that, when the state devises the standard of proof, it must
take account of the magnitude of the feared harm. But it must also be cognisant of the fact that
continuing detention orders apply to people, not because they have committed a criminal offence, but
instead because they might commit an offence in the future. Given this, and given the unreliability of
risk predictions (a point to which we shall retum), preventive detention regimes operate too broadly
when they apply to those who merely pose a 'significant’ or ‘unacceptable' risk of serious violent
offending in the future.

131 Cf Ashworth and Zedner's principle 2 above.

132 Cyiminal Code Act 1995 (Cth) s 105A.3(1)(2)(iii) — and see the definition in s 105A.2 of ‘serious Part 5.3 offence’.

33 Cf Ashworth and Zedner’s principle 4 above.

3 Criminal Code Act 1995 (Cth) s 105A.7(1)(b).

i35 Benbrika (2021) 388 ALR 1, 30 [93].

3¢ Tbid 49 [163].

37 Criminal Code Act 1995 {Cth) s 105A.7(1)(c). Note Ashworth and Zedner’s principle 3 above. Note also Fardon v
Australia, Views: Communication No 1629/2007, 98th sess, UN Doc CCPR/C/98/D/1629/2007 (18 March 2010) 9 [7.4];
Tillman v Australia, Views: Communication No 1635/2007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March 2010)
[7.4].

3% See Criminal Code Act 1995 (Cth) s 105A.7(1)(b).

139 See Ashworth and Zedner's principle 4 above (Emphasis added).

10 Gee in this regard the Victorian Court of Appeal's decision in RJE v Secretary of the Department of Justice (2008) 21 VR
526. In that case, their Honours held that the applicable standard under the Serious Sex Offenders Monitoring Act 2005 (Vic)
was proof that, without an extended supervision order, the individual was more likely than not to commit a relevant offence.
Justice Nettle relied on the Charter of Human Rights and Responsibilities Act 2006 (Vic) when arriving at this conclusion.
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In the next section, we set out our recommendations for the reform of Division 105A. In making these
recommendations, our aim is to ensure that this scheme, if it is to operate at all, operates consistently
with the human rights standards just identified.

4. Which reforms should be made to the Division 105A scheme?
(i) The Commonwealth government should consider abolishing the scheme

Our first recommendation is that the Commonwealth government should give serious consideration to
whether the Division 105A is necessary. In other words, why are control orders not sufficient to deal
with the threat posed by some terrorist offenders at the conclusion of their retributive sentences?

We note that, in the debate that accompanied the Second Reading of the Criminal Code Amendment
(High Risk Terrorist Offenders) Bill 2016 (Cth), which inserted Division 105A into the Criminal Code,
Michael Sukkar MP addressed this very question. The Member said that: '

The public evidence from the Australian Federal Palice and other agencies is that control orders are
extraordinarily expensive both from a human resource perspective and from a financial perspective.
Many, many millions of dollars are required to keep an eye on a high-risk offender terrorist offender in the
community. Even when a control order is in place ... we cannot provide the community with a 100 per
cent assurance of protection. The ... saddest recent example is that of the terrorist offender in France
who slit the throat of a priest on the altar, killing that priest and injuring two other people. That person
was subject to a French version of a control order.

We submit that, contrary to such views, neither police administrative convenience nor resource
considerations can ever justify detaining a person in prison, or anywhere else, for something that s/he
has not done. Elsewhere in his remarks, Mr Sukkar stated that, in his view, those who opposed this
‘sensible’ Bill were ‘quite a scary segment' of society.'? We contend that what is in fact ‘scary’ is the
Commonwealth government's contempt for the views of those who wish to uphold fundamental
principles of our law, as well as its willingness to sacrifice the interests of unpopular minorities, because
this will allegedly achieve some sort of financial benefit. In any event, given the significant costs
associated with any period of incarceration, we would be interested to see detailed cost analyses of
continuing detention against that of supervision of a person subject to a control order. We suspect that
any financial incentive for the former would only be negligible.

Mr Sukkar's remarks about providing the community with 100% assurance that it will not be victimised
by terrorist offenders who are subject to control orders, are also misguided. In truth, if we are to
maintain the core features of our liberal democratic political system, we cannot provide members of the
community with a 100% assurance that they will remain free of violent crime. All the government can do
is take reasonable measures to prevent people from being exposed to known or obvious risks of fatal or
serious violence.'® It is submitted that the control order regime provided for by Division 104 clearly
achieves the necessary protective effect. Indeed, in our view, that regime goes beyond what is
reasonable to protect the community against the threat of terrorism.

(ii) If the Commonwealth government does not abolish the Division 105A scheme, it should
make that scheme truly non-punitive

141 Commonwealth, Parliamentary Debates, House of Representatives, 1 December 2016, 5159,
142 1hid 5158.
143 See, eg, Mastromatteo [2002] VIII Eur Court HR 151, 165-6 [68]-[69].
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Contrary to the view that is currently’* dominant within the High Court, we submit that Division 105A
operates in a punitive manner. In other words, as we indicated above, we consider the Benbrika
majority’s conclusion to the contrary, to be highly formalistic and obviously wrong. Unsurprisingly, we
are not the only people to think this. As noted above, similar views have been expressed by Kirby J in
Fardon, Edelman J in Benbrika, the UNHRC in Fardon and Tillman, and the ECtHR in M.

In Falzon, four Justices said that, if a power of detention ‘goes further than [is reasonably necessary] to
achieve’ the stated non-punitive purpose, ‘it may be inferred that the law has a purpose of its own, a
purpose to effect punishment.”'® Likewise, in Re Woolley, McHugh J said that, if a law authorised the
unjustified solitary confinement of an asylum seeker, any such solitary confinement would amount to
punishment, because it ‘would go beyond what [was] .. necessary to [achieve the non-punitive object of]
prevent{ing] the detainee from entering Australia.”*® We submit that, if their Honours in Benbrika had
applied this established test, rather than ignoring it, they should have reached the same conclusion on
the relevant point as did Edeiman J (although, for some reason, his Honour also ignored that test). As
we argued above, imprisoning a persoh cannct reasonably be seen as necessary to achieve the aim of
protecting the community from violence. As the UNHRC indicated in Fardon and Tiflman, a less punitive
form of detention would achieve this aim just as well.'¥’

Of course, the Commonwealth government might not wish to spend large amounts of money on
constructing non-punitive detention facilities in which to house the persons whom Division 105A
targets.'*® But, supposing that the Division 105A scheme remains in force, that is what is necessary if
that scheme is to operate as compatibly as possible with human rights.

(iii) If the Commonwealth government does not abolish the Division 105A scheme, it should
ensure that that scheme applies far more narrowly than it does at the moment

(a) The Minister should be required to prove that there is a sufficiently high risk that the
offender, if released (even under supervision), will commit, or will support or facilitate, a
terrorist act.

We respectfully agree with Gageler J and Gordon J in Benbrika insofar as their Honours held that, to
use Gageler J's language, there is an insufficiently ‘close correspondence between [Division 105A's] ...
non-punitive objective of protecting against terrorist acts and the immediate statutory object of
preventing serious Part 5.3 offences.® Or, to put the same matter in different terms, the
Commonwealth government, if it retains the Division 105A scheme, should reform the test that the
Minister must satisfy if s/he is to persuade a Court to make a continuing detention order. It should not
be enough for the Minister to prove that there is a sufficiently high risk that the offender will commit a
‘serious Part 5.3 offence’ if s/he is released (even under supervision).'s® Rather, the Minister should be
required to prove that there is a sufficiently high risk that, if the offender is released into the community

14 Compare that view with the view expressed by three Justices in Kable that Kable’s detention in gaol was punitive: Kable
(1996) 189 CLR 51, 97-8 (Toohey J), 122 (McHugh J), 132, 134 (Gummow J). What is it precisely that distinguishes Kable’s
imprisonment from Benbrika’'s imprisonment? [n bath cases, the stated aim of the detention was to protect the community.
5 Falzon (2018) 262 CLR 333, 344 [29] (Kiefe! CJ, Bell, Keane and Edelman JJ).
146 Re Woolley; Ex Parte Aplicants M276/2063 (2005) 225 CLR 1, 33 [78].
147 Fardon v Australia, Views: Communication No 1629/2007, 98th sess, UN Doc CCPR/C/98/D/1629/2007 (18 March 2010)
[7.4); Tillman v Australia, Views: Communication No 163372007, 98th sess, UN Doc CCPR/C/98/D/1635/2007 (18 March
2010) [7.4].
148 Though note that, in response to the ECtHR's decision in A [2009] VI Eur Court HR 169, the German government, ‘at
considerable cost’, built such facilities: I/nseher (European Court of Human Rights, Grand Chamber, Application Nos
10211/12 and 27505/14, 4 December 2018) [222].

:

149 Benbrika (2021) 388 ALR 1, 31 [95].

150 See Criminal Code Act 1995 (Cth) s 105A.7(1)(b).
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(even under supervision), s/fhe will commit a Part 5.3 offence that involves the ‘doing or [the] supporting
or [the] facilitating [of a] ... terrorist act.'’®!

As Spigelman CJ observed in Lodhi v R, a number of the offences within Part 5.3 extend criminal
liability in an extraordinary way:

Preparatory acts are not often made into criminal offences. The particular nature of terrorism has resulted
in a special, and in many ways unique legislative regime. It was, in my opinion, the clear intention of
Parliament to create offences where an offender has not decided precisely what he or she intends to do.
A policy judgment has been made that the prevention of terrorism requires criminal responsibility to arise
at an earlier stage than is usually the case for other kids of criminal conduct. 52

Justice Gageler in Benbrika made a similar point, stating:

Provisions within Pt 5.3 create offences having some connection to actual or potential terrorist acts. The
degree of connection varies from offence to offence. At the one end of the spectrum is the offence of
engaging in a terrorist act ... At the other end of the spectrum is the offence of associating with a person
who is a member of a “terrorist organisation” ...

Most offences within the spectrum are “prophylactic offences” in the sense that “the risk of harm”,
relevantly from the commission of a terrorist act, “does not arise straightforwardly from the prohibited act”
but “only after, or in conjuction with, further human interventions — either by the original actor or by
others™. An example is the offence of taking steps to become a member of a terrorist organisation, which
carries a maximum penalty of imprisonment for ten years. In R v Abdirahaman-Khalif, the offence was
committed by a young Australian woman who attempted to trave! from Australia to Turkey in order to
“engage” with Islamic State with the intention of becoming a nurse or a bride,153

Preventive detention should not be able to be used against persons who merely pose an appreciable
risk of engaging in inchoate offending of the sort to which Spigelman CJ and Gageler J refer in the
above extracts. The rationale for such offences is the same as the rationale for preventive detention.
The state does not intervene because the person who, say, takes steps to join a terrorist organisation,
has caused any actual harm. Rather, it intervenes for preventive reasons: it considers the person's
conduct to carry a high enough risk of leading to future harmful acts — either by the actor him or herself,
or by another person or persons — to warrant its criminalisation. There is no need for the state to add an
extra layer of prevention. If it wishes to prevent an inchoate offender from causing or facilitating
terrorism related harm, it should do so by charging him or her with, and prosecuting him or her for, the
inchoate offence that s’he has committed. If the person, upon release, continues to commit inchoate
offences, the state can prosecute again. Apart from anything else, such an approach has benefits for
the state. Repeated conviction will give rise to more significant penalties over time by virtue of
consideration of an offender's criminal history and poor prospects of rehabilitation.’s* Periods of
continuing detention will not.

Again, if the Commonwealth retains the Division 105A scheme, it should amend it so as to ensure that
a Supreme Court of a State or Territory may make a continuing detention order against a person only if
the state can prove that there is a sufficiently high risk that that person will commit, or facilitate the
commission of, an offence that causes ‘an immediate harm to persons or property.''ss Parliament could
specify the qualifying Part 5.3 offences in the Definitions section of Division 105A (currently s 105A.2).

151 Benbrika (2021) 388 ALR 1, 30 [93] (Gageler J). See also 48-9 [163] (Gordon J).
152 [ odlhi v R (2006) 199 FLR 303, [66]. -
153 Benbrika (2021) 388 ALR 1, 20 [55]-[56], quoting Andrew Simester and Andrew von Hirsch, Crimes, Harms and
Wrongs: On the Principles of Criminalisation (Hart Publishing, 2011) 79.
154 See Crimes (Sentencing Procedure) Act 1999 (NSW) ss 21 A(2)(d); 3A(d).
155 Benbrika (2021) 38 ALR 1, 50 [169] (Gordon J).
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As Gageler J observed in Benbrika, no ‘bright line can be drawn around those Pt 5.3 offences
unacceptable risk of commission of which can be taken to indicate an unacceptable risk of the
occurrence of a terrorist act or support for or facilitation of a terrorist act."*® But, in our submission,
because most offences in Part 5.3 criminalise conduct that is harmless in itself, only a minority of the
offences in that Part should qualify. Clearly, the offence created by s 101.1 of the Criminal Code —
engaging in a terrorist act — should be a qualifying offence. But even most of the very serious offences
in that Part are ‘prophylactic' in nature. Take the offence created by s 102.2(1): intentionally directing
the activities of a terrorist organisation, knowing it to be a terrorist organisation (this offence is
punishable by 25 years’ imprisenment). If a terrorist offender presents a high enough risk of committing
this offence if sthe is released, even under supervision, would a continuing detention order be
warranted? In such a case, there would be a risk of a risk. That is, there would be a risk that this person
would perform conduct that carries a risk of facilitating a terrorist act. It is hard to see how the risk of the
ultimate harm — a terrorist act — would ever be high enough in such a case as to warrant a continuing
detention order.

The same comments apply to many of the other very serious offences in Part 5.3, for example:

(i) providing or receiving fraining, knowing that the training is connected with preparation
for (etc) a terrorist act;'s?
(i) possessing a thing, knowing that the thing is connected with the preparation for (etc) a

terrorist act; %8

iii) collecting or making a document that is connected with the preparation for (etc) a
terrorist act, knowing of such a connection;'s®

(iv) doing an act in preparation for, or planning, a terrorist act; 60

v) intentionally being the member of a terrorist organisation, knowing it to be a terrorist
organisation; 161
(vi) intentionally recruiting a person to join (etc) a terrorist organisation, knowing it fo be a

terrorist organisation; 162

{vii) intentionally providing {etc) training to a terrorist arganisation, while being reckless to
whether it is a terrorist organisation;*¢3

{viii)  intentionally making funds available to (etc) a terrorist organisation, knowing it to be a
terrorist organisation; 64

(ix) intentionally providing support (etc) to a terrorist organisation, knowing that it is a
terrorist organisation; 65
(x) intentionally providing or collecting funds, being reckless as to whether those funds will

be used to facilitate or engage in a terrorist act'®® (fiability for this offence can attach
even if the terrorist act does not occur'®” and even if the funds will not be used to
facilitate a specific terrorist act'®®); and

(xi) intentionally making funds available to a person (etc), being reckless as to whether the
other person will use the funds to facilitate or engage in a terrorist act'®® ((liability for

156 Tbid 32 [100].

157 Criminal Code Act 1995 (Cth) s 101.2(1). Punishable by 25 years’ imprisonment.
158 Criminal Code Act 1995 (Cth) s 101.4(1). Punishable by 15 years’ imprisonment.
9 Criminal Code Act 1995 (Cth) s 101.4(1). Punishable by 15 years’ imprisonment.
160 Criminal Code Act 1995 (Cth) s 101.6(1). Punishable by life imprisonment.

8! Criminal Code Act 1995 (Cth) s 102.3(1). Punishable by 10 years' imprisonment.
162 Criminal Code Act 1995 (Cth) s 102.4(1). Punishable by 25 years’ imprisonment.
163 Criminal Code Act 1995 (Cth) s 102.5(1). Punishable by 25 years’ imprisonment.
164 Criminal Code Act 1995 (Cth) s 102.6(1). Punishable by 25 years’ imprisonment.
165 Criminal Code Act 1995 (Cth) s 102.7(1). Punishable by 25 years’ imprisonment.
166 Criminal Code Act 1995 (Cth) s 103.1(1). Punishable by life imprisonment.

187 Criminal Code Act 1995 (Cth) s 103.1(2)(a).

168 Criminal Code Act 1995 (Cth) s 103.1(2)(b).

168 Criminal Code Act 1995 (Cth) s 103.2(1). Punishable by life imprisonment.
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this offence, too, can attach even if the terrorist act does not occur'’® and even if the
funds will not be used to facilitate a specific terrorist act!™).

All of these offences capture conduct that is remote from the performance of a terrorist act. We are
therefore skeptical as to whether the risk of any of them should provide a sufficient basis for a
continuing detention order. Again, if a person poses a high enough risk of performing conduct that is not
by itself harmful but instead creates a risk of leading to harmful conduct in the future, can the risk of the
ultimate harm ever be high enough to warrant preventive detention?

(b) The Minister should be required fo prove that there is a higher than 50% chance thaf the
offender will commit, or support or facilitate the commission of, a terrorist act if s/he is released
into the community (even under supervision)

We have just stated that, before a Court should be able to make a continuing detention order, the
Minister should be required to prove that there is a "sufficiently high risk’ that an offender will commit a
terrorist act, or support or facilitate the commission of such an act. But what do we mean by ‘sufficiently
high risk'? In our submission, Division 105A, if it is to remain in force, should clearly state that a judge
may make a continuing detention order only if he or she is satisfied that, in the absence of such an
order, there is a greater than 50% risk that the offender will perform a terrorist act or support or facilitate
the commission of such an act.

Currently, as we have seen, the onus rests with the Minister to prove to a high degree of probability that
an offender poses an unacceptable risk of committing a serious Part 5.3 offence.'”? And it might be
thought at first glance that this is a very demanding standard of proof. Certainly, Senator Brandis
asserted as much in the relevant Second Reading Debate. Such a standard of proof, he said, ‘sits
between the traditional civil standard of proof, which is on the balance of probabilities or ... ‘more likely
than not' and the criminal standard, which is beyond reasonable doubt."”® That statement, however, is
misleading. That is because it tends to direct our attention to the ‘high probability’ requirement and
downplay what the Minister must prove is highly probable. The Minister need not prove that it is highly
probable that the offender will commit a serious Part 5.3 offence if released. S/he must merely prove
that there is a high probability of an unacceptable risk of the offender's committing such an offence. By
requiring proof that there is, say, a 75% risk of a 10% risk that an offender wili commit certain conduct if
released, s 105A.7(2) does not place as great a burden on the Minister as Senator Brandis seemed to
suggest. And, as indicated by the autharities that we will now consider, it does seem clear that, in
certain circumstances anyway, a continuing detention order could be made even where the ultimate
harm was as improbable as this.

The first relevant authority concerning this point is Benbrika. While the High Court was not required to
consider the standard of proof, Edelman J did consider the meaning of the words ‘unacceptable risk’.
According to his Honour, ‘Twlhether the risk of commission of a Pt 5.3 offence is “unacceptable” is not
limited to the likelihood of the commission of the offence. It extends also to the magnitude of harm to
the community in light of the interest that the terrorist offender has in their liberty.""”* Justice Edelman
further explained that ‘[a] level of risk which is not high, concerning an offence that would not greatly
threaten the safety and protection of the community (and hence might not imperil the object of Div
105A) might not be unacceptable although the same level of risk for an offence that greatly threatens

170 Criminal Code Act 1995 (Cth) s 103.2(2)(a).

! Criminal Code Act 1995 (Cth) s 103.2(2)(b).

"2 Criminal Code Act 1995 (Cth) s 105A.7(1)(b).

173 Commonwealth, Parliamentary Debates, Senate, 1 December 2016, 3911 (Senator Brandis, Attomey-General).

174 Benbrika (2021) 388 ALR 1, 56 [192).
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the safety and protection of the community might be unacceptable.''’® Put simply, in his Honour's view,
when determining whether a risk posed is unacceptable, the court must consider both the extent of the
harm that may be caused and its likelihood of occurring. The graver the harm, the less likely it must be,
for the risk of its occurrence to be ‘unacceptable.’

In the Victorian Supreme Court proceedings against Mr Benbrika, Tinney J did have to consider the
proper construction of the standard of proof and the concept of unacceptable risk in the context of
Division 105A of the Criminal Code (this was the first time a Court had engaged in this exercise).'’® In
doing so, his Honour drew on the case law from the Terrorism (High Risk Offenders) Act 2017 (NSW)
and the various State regimes for the continuing detention of serious sex and violence offenders
(particularly those in NSW and Victoria). Concerning the ‘high probability’ standard, his Honour said:

In respect of the test in connection with unacceptable risk, there is, as submitted by Ms Orr [for the
Minister], a further modification which needs to be applied to the standard by virtue of the requirement for
the Court to be satisfied to a high degree of probability. This, submitted Ms Orr, is a particular species of
the civil standard, but whilst a higher civil standard, it is lower than and not to be equated to the criminal
standard of proof. | accept those submissions.77

Consistently with what we have stated above, this is unobjectionable, but should net distract attention
from what precisely it is that the Minister must prove to a high degree of probability. Concerning that
matter — that is, concerning the ‘unacceptable risk’ requirement — Tinney J quoted extensively from
Nigro v Secretary to the Department of Justice,'” in which the Victorian Court of Appeal considered the
proper construction of the now repealed and replaced Serious Sex Offenders (Detention and
Supervision) Act 2009 (Vic). In particular, Tinney J cited with approval the following passage from the
joint judgment of Redlich, Osborn and Priest JJA regarding ‘unacceptable risk':

The legislature has deliberately selected a threshold test that does not specify a particular degree of risk.
Rather, the test requires an assessment of the risk and a consideration of the nature and gravity of the
relevant offence and the magnitude of the harm that may result having regard to the manner in which the
offender had previously committed such an offence. it is a combination of these factors that will determine
whether the risk of occurrence is of a sufficient order to make the risk unacceptable.7¢

In another passage cited with approval by Tinney J, their Honours continued:

Whether a risk is unacceptable depends upon the degree of likelihood of offending and the seriousness of
the consequences if the risk eventuates. There must be a sufficient likelihood of the occurrence of the risk
which, when considered in combination with the magnitude of the harm that may result and any other
relevant circumstances, makes the risk unacceptable.’30

Justice Tinney also drew support from the leading NSW case of State of New South Wales v Naaman
(No 2),"®" where the NSW Court of Appeal considered the ‘unacceptable risk' requirement set out in
Terrorism (High Risk Offenders) Act 2017 (NSW) (‘THRO').'®2 In a joint judgment in Naaman, Basten,
Macfarlan and Leeming JJA stated:

1% Thid.

178 Minister for Home Affairs v Benbrika [2020] VSC 888, [397].

177 Benbrika [2020] VSC 888, [392].

\78 (2013) 41 VR 359.

'79 Thid [117], cited with approval in Benbrika [2020] VSC 888, [401].

180 Nigro v Secretary to the Department of Justice (n 55) [6], cited with approval in Benbrika [2020] VSC 888, [402].

181 (2018) 276 A Crim R 30,
:

182 Benbrika [2020] VSC 888, [405].
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The Court is then to determine whether that risk is or is not “unacceptable”. It is entirely possible that the
Court might be very comfortably satisfied (ie to the requisite high degree of probability) that there is a slim
probability of an unsupervised offender committing a terrorist act, and that this risk is unacceptable having
regard to the consequences of the act, even if the probability of the risk eventuating is less than 50%.183

Later in their judgment, their Honours stated:

A risk which is of a high degree of likelihood but falls short of “really serious violence" might nonetheless
be unacceptable. So too, a risk which is relatively unlikely, so much so that it might fall short of being of
“significant” probability, might nonetheless in light of the seriousness of its consequences be one which is
unacceptable. As much is confirmed by s. 21.18¢

Section 21 of the THRO Act states ‘the Supreme Court is not required to determine that the risk of an
eligible offender committing a serious terrorism offence is more likely than not in order to determine that
there is an unacceptable risk." There is no analogue for this provision in Division 105A of the Criminal
Code. That said, as is made clear by the passage just quoted,.s 21 merely confirmed the Court’s view
that the ‘unacceptable risk' threshold could sometimes be met without a finding that, in the absence of
the relevant preventive restraint, the feared harm was more likely than not to occur.

We finally draw on the widely cited authority of Lynn v State of New South Wales,'®® in which the NSW
Court of Appeal considered the proper construction of the unacceptable risk requirement contained in
the Crimes (High Risk Offenders) Act 2006 (NSW), which applies to high risk sexual and violent
offenders. Lynn concerned an application for an extended supervision order, the test for which is
analogous to that concerning a continuing detention order under the same legislation. Regarding the
nexus between the high degree of probability and the unacceptable risk, Basten JA stated:

The high degree of probability qualifies the state of the judge’s satisfaction, not the degree of the risk.
Indeed, satisfaction and risk are likely to work inversely to each other. Thus the lower the required level of
risk, the easier it will be for the judge to hold a high degree of satisfaction that it exists; the higher the test
of which is unacceptable, the harder it will be to satisfy the judge to a high degree of confidence that it
exists.186

That being said, his Honour acknowledged that the ‘statutory language is not easy to apply'.'®*” The
leading judgment was written by Beazley P (as her Excellency then was), with Gleeson JA agreeing.
The President observed that the phrase ‘'unacceptable risk’ should be construed like any other phrase,
in accordance with the rules of statutory construction, by first looking at the ordinary meaning of the text
and then drawing on context.'®® Her Honour explained:

[Bly reference to dictionary definitions, the word ‘unacceptable’ requires context in which or parameters
against which, the ‘unacceptable risk can be measured. Thus, according to the Macquarie Dictionary, that
which is unacceptable is ‘so far from a required standard, norm, expectation, etc as not to be allowed'.
The Oxford Dictionary defines the word by reference to its antonym ‘acceptable’. Something is
‘acceptable’ if it is ‘tolerable or allowable, not a cause for concern; within prescribed parameters.

What the court, therefore, must find to be unacceptable is the 'risk’ that the offender poses ‘of committing
a serious violence offence if...not kept under supervision’. The respondent accepted that the precise

183 Srate of New South Wales v Naaman (No 2) (2018) 276 A Crim R 30, [29].
1% Thid [68].
185 (2016) 91 NSWLR 636 (‘Lynn’).
196 Thid [122).
187 1bid. Note that similar comments have been made in relation to use of an ‘unacceptable risk’ test in relation to the Bail Act
2013 (NSW). See, eg, R v Agang [2017) NSWSC 138, [17] (Harrison J).
188 7 yan (2016) 91 NSWLR 636, [49]; [52].
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parameters of standard or norm against which that determination is to be made are not immediately
evident from the text of the provision. That must be so. A determination as to whether something is
unacceptable is an evaluative task, and evaluative determinations require a context in which to be
made. 88

Returning to this point later in the judgment, Beazley P noted ‘[tlhe further context in which that
evaluation is undertaken is provided by s. 5E(2) itself, namely, whether the offender poses an
‘unacceptable risk' of committing a serious violence offence, when regard is had to the safety and
protection of the community, unless the person is kept under supervision, either by way of making an
extended supervision order or an extended detention order.''%

This review of the authorities seems to demonstrate that, when determining whether it is highly
probable that there is the ‘unacceptable risk' of which s 105A.7(1)(b) speaks, the Court must consider
not just the likelihood of that risk occurring but also its magnitude. Those authorities also seem to make
it clear enough that a judge can make a continuing detention order without necessarily being satisfied
that it is more likely than not that the offender will commit a ‘serious Part 5.3 offence’ if he or she is
released (even under supervision). As we noted above, we submit that a judge should only be able to
make a continuing detention order if he or she is satisfied that it is more likely than not that, otherwise,
the offender will commit, or will support or facilitate the commission of, a terrorist act. If people can be
detained in the absence of such proof, it is practically inevitable — especially given the notorious
unreliability of risk assessments (a matter to which we shall now turn) — that there will be the detention
of someone who never would have offended if they had been released. It is understandable that some
sections of the community consider that, if an offender poses, say a 10 per cent risk of committing a
terrorist act if sthe is released, the state should be entitled to detain him. But it must also be
remembered that there is a 90 per cent chance that such a person will not offend in such a way. The
necessary price of living in a liberal democracy is that we cannot be protected against all risks.
Accordingly, unless the state can be more sure than unsure that an offender will offend seriously in the
future, it should not detain him or her until s/he does offend.

(iv) Some comments about risk assessment

When making an assessment of the risk posed by offenders, Courts are assisted by evidence from
expert psychologists and psychiatrists (some appointed by the Court, others engaged by the parties)
who engage in actuarial risk assessments. Actuarial risk assessments differ from clinical methods in
this way: they apply statistically developed models in order to predict risk.'®' Such assessments usually
consider both static (fixed) and dynamic (variable) risk factors, in order to come to an overall
assessment of risk.’®* In some cases they are used to augment other clinical methods of assessing risk.

We do not argue that the Division 105A scheme should be reformed so as to prevent Courts from
having regard to actuarial risk assessments. But we do wish to emphasise the dangers involved in the
use of such tools and the consequent need for judicial caution when considering the results of such risk
assessments,

19 Tbid [50)-[51}.

1%0 1bid [55].

19! Carolyn McKay, ‘Predicting Risk in Criminal Procedure: Actuarial Tools, Algorithms, Al and Judicial Decision-Making’
(2020) 32(1) Current Issues in Criminal Justice 22, 27.

192 Tbid 28; MT Rowlands, G Palk and R McD Young, ‘Psychological and Legal Aspects of Dangerous Sex Offenders: A
Review of the Literature’ (2017) 24(6) Psychiatry, Psychology and Law 812, 817.
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By way of example, in Benbrika, Tinney J accepted the expert evidence presented by the Minister, and
took that evidence into account in the overall risk assessment of Mr Benbrika."™® His Honour noted
‘what was important in these risk assessments carried out by Ms Dewson and Dr Mischel were not the
results spat out by an infallible tool, but the product of their expert clinical judgment upon the vast mass
of material at their disposal, including the results of the VERA-2R [actuarial risk measurement tool]’."#*

Justice Tinney did acknowledge the overall limitations of actuarial risk assessments. Nevertheless, he
placed great weight on their acceptance and use in other jurisdictions:

As | see it, the shortcomings of the VERA-2R, which were openly acknowledged by each of the plaintiff's
expert witnesses, do not mean that it is not a useful tool for use in an overall assessment of risk. Both Ms
Dewson and Dr Mischel considered it to be so. It has been accepted as such by numerous judges of the
Supreme Court of NSW. In the circumstances, | can see no reason why it was not appropriate for this tool
fo be used as part of the structured professional judgment which each of Ms Dewson and Dr Mischel
considered they had carried out in this case.%

With respect to Tinney J, however, Courts should be approach actuarial risk assessments with a high
degree of circumspection. In Tinney J's overall assessment of Mr Benbrika's 'unacceptable risk’ his
Honour makes particular mention of reliance on the expert risk assessments.'®® In many judgments that
consider the operation of the Terrorism (High Risk Offenders) Act 2017 (NSW), judges have recognised
the limitations of such studies and the need to balance the findings of the experts against the other
admissible evidence before the courts. %

The reliability of such risk assessments is a point of contention amongst legal and clinical scholars.'%®
The way in which they are used often lacks transparency, and the reasoning of the clinician using the
assessment tool is not often fully exposed. Moreover, clinicians often note in their reports that the
studies are unclear as to the reliability of the tools. They note, too, that the tools are based on certain
clinical assumptions, which may not be relevant to the particular case under consideration. Carolyn
McKay helpfully states a list of key problems arising from the use of actuarial risk assessment tools, in
the following passage:

is it possible to question the exact weighting applied to various risk factors to understand if the weighting
is excessive or disproportionate to other factors? How can individuals respond to the case brought against
them, challenge the accuracy of the algorithm and defend themselves -against an adverse
determination?19®

The ultimate assessment as to whether an offender poses an unacceptable risk is a normative one,
which is required to be determined by the court. Judicial officers should not attach excessive weight to
actuarial risk assessments, but rather should consider such assessments critically, and should also
carefully consider all of the other mandatory statutory factors, when determining whether an offender
poses an unacceptable risk. Moreover, judicial officers should consider the degree to which the
clinicians conducting such assessments have exposed their reasoning in reaching conclusions about

193 Benbrika [2020] VSC 888, [452].

194 Ibid [451].

195 Thid [448].

196 Thid [463]

197 State of New South Wales v Naaman (Final) [2018] NSWSC 1635, [96]-[98] (Fagan J); State of New South Wales v White
(Final) [2018] NSWSC 1943, [76]; [82]; [161] (N Adams J); State of New South Wales v Naaman (No 2) [2018] NSWCA
328, [85] —-[94] (Basten, Macfarlan, Leeming JJA); State of New South Wales v Fayad (Final) [2021] NSWSC 294, [147];
[153]; [168]; [178]-[173]; [321] (Wright J)

198 McKay, n 191; Rowlands, Palk and Young, n 192; Mickael N Bojczenko and Diane Sivasubramaniam, ‘A Psychological
Perspective on Preventive Detention Decisions’ (2016) 23(4) Psychiatry, Psychology and Law 629.

199 McKay, n 191, 31.
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individual offender. They should also consider how any opacity in the relevant report affects an
offender’s ability to challenge the clinician's judgment in cross-examination. In other words, the court
must make an independent assessment of the relevance of the actuarial risk assessment and the
weight it should be afforded in the court's overall determination of an offender’s risk based on the
multiplicity of factors contained in the admissible evidence before it.

Courts should also be cautious to not elevate the findings of an actuarial risk assessment over the other
evidence given by clinicians. Often the actuarial risk assessment forms only one part of the overall
clinical assessment of the offender. Accordingly, the results produced by such risk assessments must
be properly seen within their context as but one part of a clinical assessment.

(v) The Commonwealth Parliament should remove from s 105A.8(1) two of the matters to which
a Court may currently have regard when deciding to make a continuing detention order

As noted above, s 105A.8 of the Criminal Code sets out a non-exhaustive list of matters that a court is
required to consider when deciding whether to impose a continuing detention order on an offender. Two
of those matters are:?®

the offender’s history of any prior convictions for, and findings of guilt made in relation to, any offence
referred to in paragraph 105A.3(1)(a); [and] ...

the views of the sentencing court at the time any sentence for any offence referred to in paragraph
105A.3(1)(a) was imposed on the offender

We recommend that, if the Division 105A scheme is to remain in force, these items be removed from
the list of matters that a court must consider. That is essentially because the inquiry into an offender’s
risk of committing a further serious terrorist offence, is ‘forward-looking.” It is focussed on what the
offender might do in the future, not on what he or she has done in the past. To focus on the offender's
past wrongdoing, and judicial officers’ views about that wrongdoing, is to risk inflicting double
punishment on him or her.

We especially see no reason why the views of sentencing judges about the offender's crime(s) and
character should be considered. Most offenders who have committed serious Part 6.3 offences will
have spent significant times in custodial settings, and if those custodial settings are doing their job
well, 2% one would expect that the offender’'s personal circumstances and criminogenic features would
have altered in custody such that their circumstances at the time that they committed the offence are no
longer relevant. Even if such offenders have not achieved rehabilitation, findings to such an effect
should be based not on views expressed by judges long ago, but on assessments conducted by those
who have had more recent contact with those offenders.?%

Section 105A.8(1) requires the Court to consider the offender’s past treatment and rehabilitation and his
or her level of compliance during periods of conditional liberty. When it comes to an offender’s past,
these are the only factors that the court should be required to consider. To focus also on the offender's
past crime(s) carries a real risk of prejudice to him or her,

(vi) Parliament should repeal the power to make interim detention orders

20 Cyiminal Code Act 1995 (Cth) s 105A.1(g)~(h).

201 While outside the scope of this submission, it is important to note that other critics of preventive detention measures have
highlighted that legislation such as Division 105A of the Criminal Code will do nothing to remedy the problem of insufficient
mental health services in custodial settings, see, eg, Kerri Eagle, Todd Davis and Andrew Ellis, ‘Unfit Offenders in NSW:
Paying the Price for Gaps in Service Provision’ (2020) 27(5) Psychiatry, Psychology and Law 853.

202 See, eg, Fardon (2004) 223 CLR 575, 586 [2] (Gleeson CJ).

: =



Review of post-sentence terrorism orders: Division 105A of the Criminal Code Act 1995
Submission 6

The standard for the making of an interim detention order is unsatisfactorily low. As noted above, the
court need only be satisfied ‘that there are reasonable grounds for considering that a continuing
detention order will be made’.?*® As also noted above, while an interim detention order can be made for
no longer than twenty-eight days, it can be renewed for a period of up to a total term of three months. In
practice, its purpose is effectively to extend the time available to the parties to prepare for the
continuing detention order hearing.

The low bar provides an incentive to the State to leave its preparations for an application until very
close to the expiry of an offender's sentence, instead of proceeding with the application for a continuing
detention order as early in the final year of the offender’s sentence as possible. A person should not be
deprived of his or her liberty on such a basis, or on the basis of such a low standard of proof. The risk of
arbitrary detention is already high in relation to the making of a continuing detention order. The same
risk is only exacerbated by the availability of interim detention orders.

We accept the dynamism of terrorist activity and acknowledge that, in limited circumstances, evidence
or intelligence may be gathered in the final weeks or days of an offender’s custody which require the
filing of a late application. However, this should be the exception and not the norm. Moreover, Division
105 of the Criminal Code allows for detention orders to be made on the (even lower) basis of a
suspicion held on reasonable grounds that a person ‘will engage in a terrorist act' or ‘possesses a thing
that is connected with the preparation for, or the engagement of a person in, a terrorist act' or ‘has done
an act in preparation for, or planning, a terrorist attack’ and the making of an order is reasonably
necessary to ‘substantially assist in preventing’ the terrorist attack.?® This should capture offenders
who present a credible risk of posing terrorism-related harm to the community in the very last days
before the expiry of their respective sentences. Accordingly, our primary submission is that s 105A.9 be
repealed, as it is not required in light of the availability of detention orders under Division 105. Its
presence heightens the risk of human rights abuses being perpetrated through the use of this
legislation.

In the alternative, we recommend that s 105A.9(2)(b) be amended o allow an application for an interim
detention order to be made only within the last two months before the expiry of an offender's custodial
sentence (or any prior continuing detention order), and only where evidence or intelligence has
suddenly come to light that has led the state to believe that such an exceptional course is necessary.
This small amendment will ensure that the power to make interim detention orders is more consistent
with offenders’ right to liberty following the conclusion of their criminal sentences. That is, it will ensure
that the state is only able to obtain such an order in exceptional circumstances. And it will ensure that
the state will pursue continuing detention order applications with appropriate expedition. If this
amendment were made, the parties would have a maximum of five months to prepare for a hearing on
a final continuing detention order, which in our submission is an appropriate amount of time.

(vi) Parliament should seriously consider repealing s 105A.15A(3)

Section 105A.15A of the Criminal Code provides some assurance that an offender who is subject to
proceedings brought under Division 105A will be afforded legal representation in any such proceedings.
We hope that such provisions are used liberally by the courts when offenders are facing difficulty in
obtaining representation. There is of course a strong public interest in the maintenance of confidence in
the system administering justice. There is also, relatedly, a strong public interest in ensuring that there

292 Criminal Code Act 1995 (Cth), s 105A.9(3).
204 Criminal Code Act 1995 (Cth) s 105.4(4).
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is equality between parties to any proceedings. The latter applies with special force to proceedings that
might result in a person being detained in prison beyond the expiry of his or her sentence.

We are, however, troubled by s. 105A.15A(3) of the Criminal Code, which allows regulations to
prescribe matters that the court ‘may, must or must not' take into account when considering whether an
offender's lack of representation is beyond his or her control control and/or whether the costs and
expenses of the offender's legal representation are reasonable. We submit that the court is best placed
to determine which matters should be taken into account when determining whether to make orders to
stay the proceedings for lack of representation, or that the Commoenwealth is to bear certain costs. We
make this submission for two primary reasons.

First, as mentioned above, there is a strong public interest in ensuring that offenders are adequately
represented in these proceedings. Eligible offenders have completed their lawfully imposed sentences
for crimes proved under the criminal law and are presumptively entitled to their liberty and re-entry into
society. While there may be a very limited set of circumstances where post-sentence detention is
warranted, the ambit of the statutory scheme means that it could easily be used to perpetrate injustice
against terrorist offenders. As Division 105A currently stands, many eligible offenders will have served
significant sentences for preparatory offending. Such offenders are often from marginalised ethnic
backgrounds, are of low scocio-economic status and have complex mental health needs. There is a
strong public interest in ensuring that the administration of justice is not mobilised to marginalise these
individuals further, through unequal court proceedings in which they lack appropriate legal
representation. In circumstances where administrative detention can be ordered for up to three years in
duration, on the basis of a standard of proof that falls well below the criminal standard, the state must
ensure that an offender is adequately represented. If the state has no contradictor, there is an obvious
risk of arbitrary detention.

Secondly, the ambit of the power afforded to the executive to make regulations circumscribing the
court's discretion in making orders when an offender is unable to engage legal representation, is
troubling. Provisions allowing the court to stay proceedings or order the Commonwealth to pay the
costs incurred by an offender provide important protections for the rights of offenders who can be made
subject to this scheme. We caution against the overuse of delegated legislation, particularly in
circumstances where there is potential for it severely to affect the rights of citizens.?®® The executive
should not be able to dictate to the court what factors to consider in determining such an important
issue. If there is a strong public interest in having the court consider, or not consider, particular factors,
then such factors should be stated in Division 105A.15A itself, following proper scrutiny by
democratically elected members of Parliament. We are fortified in so submitting by the recent report of
the Senate Standing Committee for the Scrutiny of Delegated Legislation arising from the Inquiry into
the Exemption of Delegated Legislation from Parliamentary Oversight, which recommended that there
be increased parliamentary oversight and scrutiny of delegated legislation.?%®

We acknowledge that, to date, no such regulations appear to have been made. However, the capacity
for such regulations to be made in the first place poses a risk to civil liberties and is anti-democratic.

We accordingly submit that Parliament should seriously consider repealing s 105A.15A(3). We further
submit that, in the event of such repeal and a need arising for Parliament to provide guidance to Courts
in relation to how the power under s. 105A.15A should be exercised, consideration might be given to

205 See *N
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amending s 105A.15A(3) so as it provides for a list of matters that the Courts may, must and must not
consider when marking the orders contemplated by s 105A(2).

(vii) Interactions with other regimes

The final matter with which we shall deal is the interaction between Division 105A and other Australian
preventive detention regimes. We have already dealt with the interaction of Division 105A with Division
105, particularly in relation to how often interim detention orders truly need to be made under Division
105A.

In NSW (the jurisdiction from which we write), there is a substantial overlap between the operation of
Division 105A and the Terrorism (High Risk Offenders) Act 2017 (NSW). For a number of reasons, we
consider Division 105A, despite its flaws, to be a more proportionate means than the NSW Act of
managing the risk of serious terrorist acts being perpetrated by those who have already committed
serious terrorist offences. The eligibility criteria for the NSW-based regime extend beyond those who
have been convicted of serious terrorist offences, and a significant amount of evidence called in
proceedings has been obtained using compulsory powers which render the evidence admissible in
proceedings. Further, whereas Division 105A explicitly recognises that offenders should be housed
separately to sentenced prisoners (though still in prison), no such provisions appear in the NSW Act.
We will say no further about the differences between these regimes, though if it would be of benefit to
the Review, we can elaborate further on our view that the Commonwealth response is a more
proportionate one than that taken by the NSW Act.

The most important area of interaction between this regime and others, is suggested by s 105A.7(1)(c).
That provision requires a Court only to make a continuing detention order if it is satisfied that there is no
less restrictive measure that would prevent the unacceptable risk of serious Part 5.3 offending. This is
referred to sometimes as a 'safety valve’ (though Gordon J in Benbrika considered it to be a
‘padiock'®”). As we argue above, it is difficult to imagine circumstances where a control order made
under Division 104 of the Criminal Code,?®® or an extended supervision order made under the Terrorism
(High Risk Offenders) Act 2017 (NSW) for NSW-based offenders, will not be enough to render
acceptable any ongoing risk posed by an offender of committing a serious terrorist offence. Certainly,
such orders, whatever their flaws, constitute a more proportionate response to the problem that Division
105A seeks to address. We will not provide a comprehensive account of either regime in this
submission; but, again, we can do so if this would assist the Review. Suffice to say that the conditions
that can be imposed under both regimes are very similar and ‘almost unlimited’.?*® As with continuing
detention orders, the NSW extended supervision order scheme casts the net wider in terms of eligible
offenders when compared with the Commonwealth's control order scheme.

207 Benbrika (2021) 38 ALR 1, 52 [176].

28 For more on control orders, see, eg, Svetlana Tyulkina and George Williams, ‘Combating Terrorism in Australia through
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In relation to Mr Benbrika, the state sought a control order in the event that the Court rejected the
application for a continuing detention order.2'® in Benbrika Edelman J summarised the conditions to
which Mr Benbrika would have been subject had the control order come into force:

he would have been required to do, amongst cther things, all of the following: wear a tracking device at all
times or, alternatively, report daily to a police officer; remain at a specified premises between 10 pm and €
am; avoid entering any prechibited places inciuding exclusion zones at airports or ports and the residences
of a long list of persons with whom asscciation is also forbidden; not form, join or affiliate with any group,
club or organisation without written permission frem an Australian Federal Police Superintendent; not form
prayer groups in or out of a Mosque, leacd prayers, instruct others on leading prayers, or influence any
other person in relation to religion in any group; and not access, or allow access on his behalf to, any
telephone (other than one provided by the Australian Federal Police subject to strict conditions),
computer, tablet or device or email without permissicn from an Australian Federal Police Superintendent
and with any use subject to strict conditions. Breach of any of those requirements would render Mr
Benbrika liable to imprisonment for contempt.2!

Indeed, such conduct would not only have exposed Mr Benbrika to the possibility of contempt
proceedings. He might also have been charged with the offence contained in s 104.27 of the Criminal
Code, which carries a maximum term of imprisonment for five years. We do not support the broad
scope of conditions that can be imposed under control orders. What we do say is that when such
broad-ranging orders can be made, and where an offender is exposed to the possibility of 5 years’
imprisonment if s/lhe breaches such an order, it is very difficult to see why the Division 105A scheme is
necessary. Perhaps Edelman J suggested as much in Benbrika when he observed that:

[wlith the extraordinary breadth of possible control order obligations, and assuming the availability of
sufficient police resources, it should be possible to reduce to an acceptable level the risk of the
commission of many serious Pt 5.3 offences.?12

Also of relevance to the current discussion is the panoply of inchoate crimes in Part 5.3 of the Crimiral
Code which already afford the state significant power to prosecute offenders for engaging in conduct
that poses a risk of future harm (a point that we have addressed in more detail above).

Maoreover, we submit that it would be a more efficient use of the resources of the state, to seek control
orders and prosecute breaches thereof — and where necessary seek detention orders under Division
105 of the Criminal Code — rather than going to the expense of seeking continuing detention orders
under Division 105A and keeping offenders in lengthy periods of ongoing administrative detention
requiring annual review of the detention orders. Efficiency of resourcing notwithstanding, such an
approach would afford an offender the chance to prove him or herself able to comply with stringent
supervision within the community, and would better accord with his or her fundamental right to be at
liberty following the expiry of a sentence lawfully imposed for a criminal offence. Ultimately, we submit
that when the totality of the Commonwealth’s national security legislation architecture (further
augmented by state based regimes) is considered, there are more than sufficient (indeed, excessive)
options available to the state to monitor and conirol offenders at risk of committing serious terrorist
offences within the community.

We finally note that the Commonwealth's Counter-Terrorism Legislation Amendment (High Risk
Terrorist Offenders) Bill (2020), which seeks to introduce an extended supervision order regime to the
Criminal Code, similar in nature to that contained in the Terrorism (High Risk Offenders) Act 2017
(NSW), remains before the Parliamentary Joint Committee on Intelligence and Security. The Committee

29 1 ge v Benbrika [2020] FCA 1723,
21 Benbrika (2021) 388 ALR 1, 57 [194].
212 Thid [195].
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has heard evidence and received submissions and is presently in the process of drafting its report on
the Bill. If such a scheme were enacted, it would provide yet another tool that the state could use to
manager offenders at risk of committing serious terrorist offences in the community.

This submission was prepared by Dr Andrew Dyer and Mr Josh Pallas. We hope it is of assistance to
the INSLM and would be pleased to be of further assistance, if required. No part of this submission
requires redaction or protection.

Yours sincerely,

Michelle Falstein
Secretary
NSW Council for Civil Liberties

Andrew Dyer
Director
Sydney Institute of Criminology
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NPPENDIN D

risk assessment tool is developed which can provide that predictive reliability. I think
that's an entirely reasonable position to land on.

MR DONALDSON: Yes. [ understand that, All right. Now, Joshua we have time

5  limits on - or [ have time limits, unfortunately, and not - well, I have them as a
necessity because with everybody who is going to be appearing at these hearings, we
could go on all day because people's views are most interesting and these are most
interesting topics. Bui we have reached the end of the time that we have been able
to - we have been able to devote to hearing your views, but thank you very much,

10 Joshua, not only for your written submission, but also your appearance this morning,
And I should say that [ understand that you are a young legal practitioner, and I was
greatly assisted by the work that you have put in not only your written work but what
you've done today and I'm very grateful for your help. So thank you very much.

15 MR ANDREWS: Thank you very much and thank you for the opportunity to
appear.

MR DONALDSON: Not at all. All right. So now in the program we are going to
have a short break and we will be back - [ think that's right, isn't it?

20
MR MOONEY: Yes. Morning tea.

MR DONALDSON: Yes. So we are going to have a short break and we will be
back in - yes, at 11.30. All right. So everything will be switched off for the time
25  being. Thank you.

THE PUBLIC HEARING ADJOURNED 10:59 AM

THE PUBLIC HEARING RESUMED 11:30 AM

30
SESSION 2: NSW COUNCIL FOR CIVIL LIBERTIES AND THE SYDNEY
INSTITUTE OF CRIMINOLOGY

MR DONALDSON: All right. Thank you very much. So this is the resumption of

35  the first day of the public hearing into Division 105A of the Criminal Code. And so
after the two groups that we have heard this morning, next we have Dr Andrew Dyer,
who I am delighted and most grateful to see here today. And Andrew is an academic
at Sydney University and is Director of the Sydney Institute of Criminology, and the
Institute and the New South Wales Council for Civil Liberties have provided an

40  extremely helpful written submission, and which are very graciously supplemented
as well.

So I'm very thankful to both the council and to the Sydney Institute of Criminology
for this report and very grateful to you, Andrew, for making yourself available today.

45  And thanks for coming. So I think you've got an observation or two you wanted to
make before we ask you some things?
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DR DYER: Yes, I will just briefly set out our position at the start of my evidence.
Just mainly because the extended supervision order scheme has come into play since
we lodged our original written submission on 1 September last year. [ will just set
out briefly our six submissions to this review.

MR DONALDSON: Thank you.

DR DYER: The first of those submissions is that we think that serious consideration
should be given to the abolition of the continuing detention order scheme, and we
say that essentially because when you look at the range of restrictions that can be
placed on a person's liberty pursuant to an extended supervision order and given also
the doubtful quality of risk prediction, about which we have heard something this
morning, we find it very difficult to imagine the circumstances where the state could
prove that an extended supervision order does not remove the risk posed by the
offender to a tolerable extent. And we come to what a "tolerable extent” is in just a
moment.

Our second submission is that if the continuing detention order scheme created by
Division 105A remains in force, various reforms should be made to that scheme to
make sure that it complies as far as possible with the International Covenant on Civil
and Political rights. First of all, we say that the test created by section 105A.7(1)
should be amended in the same way as the Australian Human Rights Commission
this moming said it should be amended.

We say that detention should only be an available option if the state can prove that it
is more probable than not - that's the first part - that the person will commit a terrorist
act or be responsible as a secondary or passive participant for such an act in the
absence of such an order. Secondly, we say that the scheme should be made truly
non-punitive or at least as non-punitive as possible and, in that regard, we support
recommendations 11 to 17 that have been urged upon you by the Australian Human
Rights Commission, and we also support recommendations 36 to 39 which have
been urged upon you by the Law Council of Australia in its submission dated 17
September 2020 to the Parliamentary Joint Committee on Intelligence and Security
which forms part of the submission to its review.

Thirdly, we say that two matters should be removed from the non-exhaustive list of
considerations that are taken into account when the state - when a judge determines
whether to make a continuing detention order or an extended supervision order: (A)
the past terrorist offending and (B) the sentencing judge's statements about that
terrorist offending at the time of sentence. We say they are backward-looking
considerations that are out of place in a forward-looking exercise.

And, fourthly, though we did not mention this in our initial written submissions, we
support the submission made by the Law Council of Australia and also by the
Australian Human Rights Commission that there should be a minimum term of
imprisonment that has been imposed on an offender before he or she is susceptible to
having a continuing detention order or an extended supervision order imposed upon
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him or her. This is the gateway point that you referred to this moming,
Mr Donaldson. Also, we add that the objects of the Division should be widened - this
is section 105A.1 to include rehabilitation.

Qur third submission to this review is that we are - we consider extended supervision
orders to be permissible; however, we support the Australian Human Rights
Commission's recommendations 16 to 25 concerning extended supervision orders,
with the very minor exception that section - recommendation 16 of the Australian
Human Rights Commission has a high probability of unacceptable risk standard. We
say it should be beyond reasonable doubt that an unacceptable risk exists of a
terrorist act or support or facilitation for a terrorist act, and we think that is broadly in
line with what is being urged upon you by both the Law Council of Australia and
also Legal Aid New South Wales.

Our fourth submission is that control orders should be dispensed with, and, of course,
this is a maftter that has also been ventilated this morning. Our fifth submission is that
we are concerned about interim detention orders and interim supervision orders. We
are particularly concerned about the low standard of proof there. Somebody can be
deprived of his or her liberty for three months or more in exceptional circumstances,
merely upon reasonable grounds existing for believing that a final order will be
made, and we associate ourselves with the concerns that you expressed this morning
about that, Mr Donaldson.

And we also support in principle the recommendations of Legal Aid New South
Wales at 12 to 13 of its written submissions concerning the amendment of that
scheme. Our one doubt about what they have said is that there might be
circumstances where it is necessary in the last six months a person's sentence to
impose an IDO or an ISO on him or her if intelligence comes to light.

And our sixth and final submission concerns section 105A.15A, subsection (3) which
creates a regulation-making power in a case where a person is unable to gain
effective legal representation. We say this power is undemocratic and if this matter
should be regulated, it should be regulated by Parliament, not the executive. So those
are our submissions to you.

MR DONALDSON: Thank you very much for that, Andrew, and for - as I said, for
the written submission that you provided. And I am very aware of the difficulty that
parties face with the recent introduction of the amendment to the Act introducing the
ESO scheme and that a great deal of work went into submissions even before that
scheme was introduced. So thank you for clarifying those matters for me today.

Could I perhaps deal with the last of the issues that you raised first, which really
deals with the process of engaging legal representation for defendants to these
applications. And that, I think, marries in, to a degree, with your fifth observation
about interim orders as well.

DR DYER: Yes.
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MR DONALDSON: So and the recent - or circumstance of Mr Benbrika, I think, is
perhaps illustrative of how the process - well, it's probably the only indication we've
got of really how the process currently operates. But in relation to that matter, I think
it was the - the application was commenced two months prior to the expiration of his
term of imprisonment. I think, on any analysis, nobody could have thought that two
months was going to be an adequate time to deal with that. '

And so whether there is a prescription in the Act for applications to be brought at a
particular time or not, I'm not sure about that, because I think there are things that
can be done to ensure that these applications are brought at the correct time.

But if you start them two months before the term expires, almost necessarily, a
person is - or the application is not going to be dealt with before the term expires.
And so then, almost inevitably, gives rise to applications for interim orders.

DR DYER: Yes.

MR DONALDSON: And I think, as you've said, for the threshold for the making of
interim orders presently is extremely low. It is, in effect, the court being satisfied that
there's a reasonable prospect of a -

DR DYER: Yes -

MR DONALDSON: A permanent order being made and really nothing else. One
thing that I would be interested in your view on - and it's a matter I've given some
thought to - is whether the test for the making of interim orders should be that

they - no interim order is made other than in exceptional circumstances? And you've
indicated that the current process is that interim orders can be made for periods based
on that lower standard until three months is reached and then can be extended, but
only in exceptional circumstances.

It may inspire those who are making these applications to make them in a timely way
if the test was that they would only get an extension in exceptional circumstances. Is
there any other - is there any - and, of course, exceptional circumstances can

mean - there's no clear definition of what they are. But it's certainly a much higher
standard than the standard that currently exists. Is there any other way that you think
that that problem might be dealt with?

And can I preface - sorry, can [ also say this, Andrew? I believe it is a very real
problem and issue that these applications are not being dealt with prior to the
expiration of sentences. People should not be - there should not be an expectation
that interim orders will be made because the Minister hasn't been organised enough
to make it in a timely way, it seems to me.

DR DYER: Yes. And that's a point that we've made, as you would have seen in our
first written submission
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MR DONALDSON: Yes.

DR DYER: And has also been made articulately by Legal Aid New South Wales in
its written submission, as you would be aware. I will say two things. The first thing
is a response to your suggestion just now that an interim order only be available in
exceptional circumstances. That, to me - it's the first time I've heard it - but that, to
me, sounds like quite a sensible way of meeting the types of concerns that we and
Legal Aid New South Wales have raised in our written submissions to this review.

As you say, exceptional circumstances is not a precise standard, but we say that it
should only be in exceptional circumstances that an interim order is capable of being
made. Now, yout question just now - and this is the second thing I'm going to

say - went to, well, are there any other available options? The options stated by Legal
Aid New South Wales at 12 to 13 of its written submission, also seems to us to be a
sensible way of dealing with this question.

And T outlined it just now. In other words, what they seem to be saying is that there
should only be the prospect of - let's say - [ withdraw that. The only circumstances in
which an interim order is capable of being made is before the six months of the
sentence has expired, except in exceptional circumstances, which is much the same
sort of thing as you seem to be proposing. So we say that that is a sensible way of
requiring the state to get its act into gear in these sorts of matters where personal
liberty is at stake.

MR DONALDSON: Well, the other thing that troubles me a bit about the current
scheme dealing with the interim orders is they have to - let's deal with an interim
detention order. Well, if a court is going to be persuaded to make an interim
detention order, then when you get to the final hearing, there are going to be issues as
to whether there is a real prospect of a person not being subject to either order.

DR DYER: Yes.
MR DONALDSON: It seems to me.
DR DYER: Yes.

MR DONALDSON: And that's an undesirable decision for a court to have to make
at that low standard, you know, for the making of interim orders, it seems. And then
if there are interim supervision orders that are made, well, they would be made on
terms and conditions. And again, the longer that goes on, that, if you like, sets the
standard for what extended supervision orders might look like if the Crown or the
Minister is able to convince the court to make it eventually. And, again, I just think
that that's not a particularly desirable thing.

When one has regard to the fact of the seriousness of what we are dealing with here,
which is - well, with interim detention orders, keeping people in incarceration
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beyond the term of their sentence. So, you know, I think it has to be a better way of
dealing with it than what seems to have been - well, it is hard to know, of course,
because there's been a limited number of these applications, but there can't be a
practice - a practice developing whereby the Minister thinks that, "I will make these
applications late and just get interim orders, which will give us another three months
at least". That's very undesirable.

DR DYER: Yes. I agree fully with those remarks, yes.

MR DONALDSON: And part of the other issue that arises there is the final of the
six points that you made, which deals with legal representation. Because the process
at the moment, as you know, under the Act and also under the regulations is that a
person who is the subject of one of these applications in effect has to satisfy the
Commonwealth that the person doesn't have independent means of paying for legal
representation or has made applications to, in effect, state legal aid bodies and not
been provided with adequate funding via those means.

Well, I think anybody who has had experience with making applications for legal aid
funding will know is that there are delays in that process - necessarily so - and I think
if you look at the amount of money that would be made available by, you know - so
what I would apprehend to be a legal aid authority more making these - for
defending such an application, it's unlikely to be adequate.

And in any - and further to that, somebody who has been inside prison for,

inevitably, an extended period of time serving a sentence is very unlikely to have
financial means to enable them to fund this.

And it seems to me - and all of these processes, as ['m sure you can imagine, just
delay the process. Because until the person gets adequate legal representation, well,
they can't start work. Now, that might take three months if they've got to go through
steps of going to the legal aid commission seeking funding and those sorts of things.
So a means of dealing with that issue, which would seem to me to perhaps deal with
it completely, is that the provision in 15 simply be that the Commonwealth will
provide adequate funding for these applications.

DR DYER: 154, yes, yes. That's right, yes.

MR DONALDSON: Full stop. And, again, although the Commonwealth makes
contributions, as I understand it, to state legal aid bodies which deals with providing
legal aid funding for prosecution or Commonwealth offences, I think these - because
of the extraordinary nature of these applications, it would not be unrealistic to simply
say to the Commonwealth, "Well, you are going to bear the financial burden of
ensuring that people are adequately represented rather than first having to going to
legal aid commissions".

DR DYER: Yes.
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MR DONALDSON: Because if you look at these applications, in both of the
Benbrika applications, for instance, you know, there were very lengthy hearings.
There was an enormous amount of work done by experts at - in both matters, plainly.
If people can't get started on that work very early in the piece, there is absolutely no
way that they are going to be dealt with within a realistic period of time. So it seems
to me that a fairly easy way of dealing with that is to simply say to the
Commonwealth, well, if you're going to bring on one of these applications - which,
obviously, you are perfectly entitled to do - the defendant knows that their reasonable
costs are going to be met.

DR DYER: Yes, well, we say given the liberty interests that are at play here, that
that is a perfectly reasonable suggestion. And the only other thing that I can add to
what you're saying is that when you read the Legal Aid submission, the comments
that you have made about the Benbrika proceedings are equally applicable to the
Pender proceedings.

MR DONALDSON: Yes. Oh, absolutely. No, I was just using Benbrika because it's
been the most recent one.

DR DYER: Yes.

MR DONALDSON: But - and, again, I think it rather highlights that if an
application is brought two months before the end of the sentence, there's just - it's
difficult to see that there is a realistic prospect that that could ever be dealt with in
that timeframe. And so delays in obtaining adequate funding - both for legal
representation and other expert assistance that's required - can't be an excuse. There
is an easy way to deal with it, it seems to me.

So I think that might be - well, [ will be interested to hear - I will be interested to
hear eventually what the Government's view is on any sort of recommendation along
those lines. But that's something that you think might solve the problem?

DR DYER: Yes, I do, ves.

MR DONALDSON: All right. I was also very interested in your views in relation to
the - as it were, broadening the objects of Division 105A. And, as you know, the
provision or the Division prior to the recent amendments had much broader objects,
and it was those objects, really, that was the focus of the judgments of Justices
Gageler and Gordon in the Benbrika decision.

DR DYER: Yes.

MR DONALDSON: But now the objects have been narrowed, really, to the object
is - or the object is simply to ensure the safety - protection and safety of the
community by providing for continuing detention orders. So it effectively just
reproduces the terms of the legislation. In many of the - or in a number of the human
rights - the international human rights materials that we've looked at, they make plain
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that processes of post-sentence detention should be geared, at least in part, to
rehabilitation or reintegration of offenders into the community. I take it that you
would accept that that should be an object of this part?

DR DYER: Yes, certainly, I do accept that. And your reference to international legal
materials brings to mind a lot of European Court of Human Rights jurisprudence in
particular that places heavy emphasis on reintegration and rehabilitation, and in the
post-sentence preventative detention context, of course, the leading cases, as you
would be aware, are M v Germany and IInseher v Germany decided in 2009 and
2018 respectively. But, yes, I agree with that, yes.

MR DONALDSON: Yes. So M v Germany is a most - is an interesting decision.
And one of the matters that is of interest, [ think, is that it does, well, I suppose,
highlight that these schemes do exist in a number of European countries.

DR DYER: Yes.

MR DONALDSON: And that, [ think, provides an interesting context to the - well,
the desirability or availability of these sort of posting - post-sentence detention
schemes in Australia because they are widespread now.

DR DYER: Yes, they are. And as we've said in our initial written submission to this
review and as [ heard the Australian Human Rights Commission saying this
morning, we accept that, in very limited circumstances, post-sentence preventive
detention is morally acceptable and compatible with human rights. However, if you
come back to rehabilitation, one of the things that we say must be there, if this is to
be human rights compliant, are non-punitive detention conditions or at least
attempted conditions that are as non-punitive as possible. And so the focus, we say,
has to be on the treatment of offenders, for example.

MR DONALDSON: And [ would have thought another factor or an aspect of that is
really that if you keep a person in - if you keep a person who at the end of a lengthy
sentence poses a risk under the legislation, you keep them in detention and don't
provide any sort of rehabilitation service or function or make any effort toward
eventually reintegration of that person into the community, well, they are never
going to get out.

DR DYER: That's exactly right.
MR DONALDSON: Logically.

DR DYER: Yes, and there are two European Court of Human Rights cases that
make exactly that point, namely, you are no doubt aware of these cases, James v the
United Kingdom and then there is also the life sentence case of Murray v the
Netherlands where this bloke is just left in detention without any treatment, and,
therefore, without any way of getting out of detention. So, yes, we agree.
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MR DONALDSON: Yes. And I think in some of the submissions that I've received,
there are suggestions that there should, in fact, be a limit on the number of
continuing detention orders that can be made in respect of an individual. Now, there
seems to be an obvious difficulty with that, that is, that a person may pose an
extraordinary risk of committing a very serious offence if they are released, and if
there is an arbitrary limitation on that, well, it's difficult to see how that risk could be
accommodated.

So I'm not - I must say I'm not presently particularly enthused about that. But it may
be that if there is no - if there is no process in place for rehabilitation or an attempted
reintegration, the only option other than simply forgetting about these people in
detention is to impose an arbitrary limit, perhaps.

DR DYER: Yes. I would have the same misgivings as you're indicating about that
sort of an option because there are a small number of offenders, we would say, who
are incorrigible, and there is the danger of arbitrariness that you suggest just now.
We say that a better way of dealing with this problem is to have rehabilitation right
from the start of the offender's sentence and also for any period of continuing
detention to be focused on rehabilitation and reintegration into the community, And
that would be the way in which we think the problem should be addressed. Yes.

MR DONALDSON: Yes. And even if a person has, say, served a lengthy term of
imprisonment and still the view is formed that the person - I use this term in a
non-pejorative way - has not been rehabilitated.

DR DYER: Yes.

MR DONALDSON: That's still no reason or excuse to then say, well, there's no
point going forward with this during a period of non-punitive detention. In fact,
probably all the more reason, [ would have thought.

DR DYER: Yes, that's right. Well, one thing that stood out about the Benbrika
decision was the statement by the court - and they are just saying what is the case
about Division 105A - that is, that there's nothing in there that focuses on special
rehabilitation measures for people in these detention facilities. And yet, as you're
saying, they are not in there for retributive reasons and so the focus has got to be on
getting them out into the community as soon as possible, and that's only going to
happen if they are rehabilitated or if efforts are made to rehabilitate them, I should
say.

MR DONALDSON: And I would have thought that that - if you think that the
object of these provisions as it used to be is really protection of the community -

DR DYER: Yes.

MR DONALDSON: - I'm not sure that the community is being protected by
providing - or making no effort of rehabilitation of people with & view that - with - a
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defendant with a view that that defendant is likely to spend the rest of their life in
this sort of detention. I'm not sure that that ultimately is a great protection to the
community, because maybe if people know that that's what - that that's what
confronts me if I'm convicted of some of these offences, well, offending might be
more serious than it would otherwise be. Perhaps.

DR DYER: Yes. We would say that the best way of protecting the community is
rehabilitating offenders. We agree with what you're saying there.

MR DONALDSON: Does it seem odd to you that it doesn't seem to be an object of
the Division at all? It just seems odd to me.

DR DYER: Yeah, we think it is wrong. We think that given the Australian
Government's casual approach to human rights protection recently - and

it's - both - not making a partisan remark there, either. I think both sides of politics
are guilty of this sort of indifference. We don't necessarily think if's odd in the sense
of being unexpected, but we - yes, we think that certainly that should be in there. As
it is in certain state legislation of this nature, off the top of my head, I am almost
certain this is in the Dangerous Prisoners (Sexual Offenders) Act (Queensland), for
example, and it should be there, in our submission.

MR DONALDSON: All right. Thank you for that. Can I just ask you some
questions about some of the other opening observations you made today that are
reflected in your submissions? Can you explain this - in it a little more detail if you
can - this suggestion about imposing a standard of proof of beyond reasonable
doubt? Now, I understand that to be the submission is in relation to the making of an
extended supervision order.

DR DYER: Yes.

MS LUU: 105A.7A.

MR DONALDSON: Yes, 7A, isn't it? That what you said?

MS LUU: Yes.

MR DONALDSON: Yes, 7A. Sorry.

DR DYER: 7A is -

MR DONALDSON: That's why I can't find it, because I'm looking at the old
version of the legislation. All right. So it's 7A. So where in 7A it would be inserted -

MS LUU: (1)(b).

DR DYER: (1)(b). That's the provision that relates to the standard of proof.
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MR DONALDSON: So the way that this would operate is - so this would be in
relation to an application simply made for an extended supervision order or also in
the alternative?

DR DYER: Also in the alternative. Wherever an extended supervision order is in
prospect, we say the state should have to prove beyond reasonable doubt that an
unacceptable risk of a terrorist act or the support or facilitation of a terrorist act must
exist.

MR DONALDSON: So that would follow, then, that if an application was brought
for a continuing detention order, now there can be an extended supervision order
made in the alternative?

DR DYER: Yes.

MR DONALDSON: Well, you don't even have to make it in the alternative; it's
available to be made.

DR DYER: Yes.

MR DONALDSON: So the Minister makes an application for a continuing
detention order under the terms of 105A.7, the court has to be satisfied that - satisfied
to a high degree of probability that the offender poses an unacceptable risk of
committing the offence and then has to be satisfied that there is no less restrictive
measure. So you have a standard of proof of less than beyond reasonable doubt for
the making of a detention order. Let's say the court accepts (b), that is, satisfied that
the offender poses an unacceptable risk but is not satisfied in terms of (c), that is, is
satisfied that there would be less restrictive means available.

DR DYER: Yes
MR DONALDSON: So that's an extended supervision order.
DR DYER: Yes.

MR DONALDSON: So then the parties come back to argue about here are the terms
of the extended supervision order. And the task for the court then would be to be
satisfied beyond reasonable doubt, what, in (b).

DR DYER: Yes. Now, this submission that I'm making has to be read with or
considered with our proposals for the standard of proof in continuing detention order
proceedings. What we are saying the standard should be in continuing detention
order proceedings is proof to a high degree - sorry, proof on the balance of
probabilities that there is a more likely than not risk of terrorist offending, a terrorist
act or support or facilitation of a terrorist act, in the absence of the order. So that's a
little bit different from the standard that we find currently in Division 105A for
continuing detention orders.
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MR DONALDSON: I see. So -

DR DYER: So -

MR DONALDSON: Sorry to interrupt.
DR DYER: No, not at all.

MR DONALDSON: Does it then follow that when you look at 7A(1)(b), you are
not actually suggesting any change to the terms that the offender - or the defendant
poses an unacceptable risk of committing -

DR DYER: That's right, yes.
MR DONALDSON: I see.

DR DYER: Yes. What we are saying is that when it comes to extended supervision
orders, we accept that a lower -

MR DONALDSON: I see.

DR DYER: - threshold may exist, unacceptable risk rather than a greater than 50 per
cent chance, but that this should be proved beyond reasonable doubt. And we are
saying this essentially because there's sometimes some confusion about this high
probability standard, in our submission. People look at this high probability and
think, oh, well, there's got to be high probability of the final outcome. It's not right,
of course, because there only has to be a high probability of an unacceptable risk.

We are saying you should be sure - state the courts have to be sure there is an
unacceptable risk of a terrorist act or support or facilitation of a terrorist act if an
extended supervision order is to be made. So to be sure of an unacceptable risk is not
to be sure in our submission.

MR DONALDSON: I now understand, because [ wasn't aware that you were
actually proposing - or that there was a differentiation between what the ultimate risk
is of.

DR DYER: Yes, that's right, yes.

MR DONALDSON: I do understand that now. But I suppose that that highlights the
other - or another issue, which is if you go back to continuing detention orders, if you
are going to replace risk of committing a serious Part 5.3 offence with something
else, it has to be a very clear definition of what that something else is, (1), and (2) a
very clear, principled understanding of why it is that formulation and not as it
currently exists.
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DR DYER: Yes.

MR DONALDSON: And I have read very carefully what you have suggested there.
But it's premised on a differentiation between the nature of offending in serious Part
5.3 offences, obviously.

DR DYER: Yes.

MR DONALDSON: And is the criterion of the differentiation the actual
commission of an act of violence?

DR DYER: Yes, it is.

MR DONALDSON: The criterion of differentiation in a nutshell.
DR DYER: Yes. Oh, I think - I'm not sure that -~

MR DONALDSON: Or extremist violence, if I can put it that way?

DR DYER: [ might not be understanding you correctly. But we say that the
difference between extended supervision orders and -

MR DONALDSON: No, no. Sorry, I think I have misled you there.
DR DYER: Okay.

MR DONALDSON: If you just lock at CDOs -

DR DYER: Yes.

MR DONALDSON: - you say that the criterion ia (b), 7(1)(b), on what the court
has got to be satisfied about.

DR DYER: Yes.

MR DONALDSON: So the court has to be satisfied to a high degree of probability
that the offender poses an unacceptable risk of committing a serious Part 5.3 offence.
You are saying those words should be amended.

DR DYER: Yes, we are. Yes. We are saying the offender poses a greater than 50 per
cent chance of committing a terrorist act or being responsible as a secondary or
passive participant for those acts. Something along those lines, yes.

MR DONALDSON: Yes. And so what that is saying is that there is a difference
between that formulation and commission of a serious Part 5.3 offence.

DR DYER: Yes.
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MR DONALDSON: And so there's a distinction drawn, And what I'm trying

to - and I understand that and a number of people have made a similar observation.
And, in many instances, it derives from - perhaps not derives, but consistent with
what Gageler J said, for instance, in Benbrika.

DR DYER: It is, yes.

MR DONALDSON: But what I'm trying to understand is what is the - is there a
precise criterion that differentiates what should be in there from what is currently in
there, which is committing a serious Part 5.3 offence? And is the criterion of
difference between what you're putting forward and what is currently there that it
focuses on the risk of commission of a violent act?

DR DYER: We say that the fact that this applies to part - all serious Part 5.3
offences, is a matter of concern and that it should just apply to terrorist acts. And we
would say that we also - we are also saying that the terrorist act should be more
likely than not, roughly for the reasons given by the Australian Human Rights
Commission this morning, that if you have this unacceptable risk test, then it might
be a five or a 10 per cent chance, ultimately, of a terrorist act occurring.

Now, in the alternative we would say that an unacceptable risk standard,
unacceptable risk of a terrorist act or a support or facilitation of a terrorist act is a
better standard than the one at the moment, and that, of course, brings into play what
was said by Gageler and Gordon JJ in Benbrika in their respective dissents on this
issue.

MR DONALDSON: So, again, if | can - sorry to seem dull, but if [ can just go back
to (b). So you would be saying that the way the provision would operate is the court
is satisfied to a higher degree of probability that the offender poses a more likely
than not risk of committing -

DR DYER: No, just satisfied that the person poses a greater than 50 per cent chance.
So we are not --

MR DONALDSON: More probable than not.
DR DYER: Yes.

MR DONALDSON: Anyway, greater - so poses a greater than 50 per cent chance
of committing X.

DR DYER: Yes.

MR DONALDSON: And so the court then decides whether it's satisfied to a high
degree of probability as to another probability, that is, whether it is greater than 50
per cent.
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DR DYER: No, we don't think that the high degree of probability should be in there
as well.

MR DONALDSON: That comes out as well.

DR DYER: Yes, that comes out. Yes. That's right.
MR DONALDSON: T just want to clarify that.
DR DYER: Yes.

MR DONALDSON: So you are saying - right. So it is satisfied that the offender
poses - let's just say greater than 50 per cent chance, greater than 50 per cent risk of
committing X.

DR DYER: Yes, that's right. Yeah. And we say that an added benefit of that is that it
is - it's simpler than the current formulation, as you've just suggested now. In other
words, it's not a risk of a risk anymore; it's a straightforward -

MR DONALDSON: No, I understand. Yes. So there's only one risk assessment.
DR DYER: Yes.

MR DONALDSON: And would that still apply in relation to ESOs under 7A(1)(b)
or would you say there - well, again, you've really got that - satisfied on balance of
probability that -

DR DYER: Well, what we say -
MR DONALDSON: That they will commit a serious Part 5.3 offence.

DR DYER: What we would say when it comes to ESOs is that given that they place
fewer restrictions on an individual's liberty than detention, 2 more relaxed standard
of proof is warranted. And so the state should be required to prove beyond
reasonable doubt that an unacceptable risk of a terrorist act exists. So we say that
unacceptable risk is enough there. On balance, we say this, because we don't have
detention in prospect. You've just got these restrictions, however extensive, on a
person's liberty.

MR DONALDSON: I understand that. Thank you, Andrew. Can I just touch on this
that arose out of your last answer there, which is that extended supervision orders by
their nature pose fewer restrictions than detention? That's logically correct and
obvious, I suppose?

DR DYER: Yes.
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MR DONALDSON: But the list of standard-type conditions is - well, it goes for
pages, actually, in this legislation. So, again, this is - anyway, I think you - there is an
extraordinary range of terms and conditions -

DR DYER: Yes, 7B and it's -

MR DONALDSON: Yes. 7B. Thank you for that. So the conditions. So these go on
for some pages.

DR DYER: Yes.

MR DONALDSON: And we've seen for the purposes of this report or this inquiry
examples of these sorts of orders that are made under the New South Wales scheme.
And I think that it would - they are - if I can say without being critical,
extraordinarily complex and prescriptive. And something that concerns me is if the
legislation provides that there are sort of general conditions and conditions relating to
monitoring that include things like that the defendant allow a police officer to enter
premises, search the offender, search the residence or premises, search any other
premises and seize any item found during those searches.

DR DYER: Yes.
MR DONALDSON: That's a pretty extraordinary power, is it seems to me?
DR DYER: Yes, it is.

MR DONALDSON: This would be made without warrant or without really any
basis for suspicion of anything occurring.

DR DYER: It is. And we say that that provision - subsection (3) of 7B, should be
brought into line with the similar provision in Division 104, which, of course,
concerns control orders. So we support what the Australian Human Rights
Commission has said about that. We also support what the Human Rights
Commission has said about the monitoring of offenders. Now, you've referred to
warrants. We are saying that they - if they are going to come into somebody's home
like this, they should come in with actual consent or pursuant to a warrant that has
been granted. Yes.

MR DONALDSON: Yes.

DR DYER: So we say that - you're right. These are extraordinary - this is an
extraordinarily long list of conditions that can be imposed upon the person. And the
restrictions on liberty can be very radical indeed. We say that it should not be - the
state should not be capable of curtailing a person's liberty to the extent that it is
entitled to under 7B.
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MR DONALDSON: Yes. I think we will be having a very - well, we will be having
a very close look at these - if I can put it -- standard matters that are in the legislation.
Because some of them, on the face of them, are quite extraordinary.

DR DYER: Yes.

MR DONALDSON: It seems to me. Probably shouldn't be considered as standard,
rather - or in the way that they seem to be treating them in that way under the Act.

DR DYER: Yes.

MR DONALDSON: Now, Andrew, I think that's - 12.15 was the time we were
going to stop with Andrew, wasn't it?

MS LUU: Yes.
MR MOONEY: Yes, we ¢an - we have got a few minutes if you just want to deal -

MR DONALDSON: Andrew, [ was only - there was - [ was going to ask you some
questions about the issues that you've raised in relation to the risk assessment
process. But one - I've discussed these with others, and we are actually - I'm very
happy to say that I'm going to hear from some people who actually know what they
are talking about, as opposed to me, in relation to these matters very shortly. So I
might spare you that, if [ can. But perhaps ask you this - [05A.4 provides for the
terms of detention in prison.

DR DYER: Yes.

MR DONALDSON: Do you - do you accept - and, again, this is in conformity with
international human rights norms in relation to these matters, that is, that people who
are serving terms of continuing detention not be kept in the general prison
population, as it were?

DR DYER: Yes.

MR DONALDSON: Is there any concem that you have as to whether there should
be a means of ensuring or somebody being satisfied independent of the relevant
Minister, for instance, that this condition is being satisfied?

DR DYER: Yes. And we supported the Australian Human Rights Commissions’
recommendations concerning that. And we - and especially what they say about the
supervision of these conditions of detention by international authorities. This is
something that has happened in Europe, as was detailed in that case we were talking
about before.

MR DONALDSON: In M v Germany?
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DR DYER: Yes, that's right, Yes. And we say that it's very important that these sorts
of protections are built into the scheme for people, and we also say, as 1 outlined
before, that we support the submission of Legal Aid that these people,

pursuant - who are in there pursuant to a continuing detention order, should not be
serving their detention with sentenced prisoners under any circumstances, and
certainly not for the good order of the prison, as is allowed under 105A.4(1)(a).

MR DONALDSON: Well, an irony, in fact - I have learned this from somebody
who is going to be helping me shortly. One of the ironies of this is there is a thought
about that, in fact, separating some of these prisoners from the general prison
population, in fact, isolates them completely. That's not to say that there can't be then
processes put in place to deal with that. But, as I said, there are currently two people
who are serving continuing detention orders. If they are going to be isolated

from - well, really anybody that they can see on a relatively free basis, it's going to
be a pretty isolating existence for them.

DR DYER: I suppose I would agree with what you're suggesting there.

MR DONALDSON: Not to say they have to be in the prison population. It could be
that there's an acceptance that they - the capacity for people to actually visit them be
greater than it might otherwise be in a prison, for instance.

DR DYER: Yes. That's right. And, yes, I would - T would agree with that. The

only - I should add too, the only doubt I had about what Legal Aid was saying about
this issue was that if these people have made an autonomous decision, a truly
autonomous decision to be housed with other prisoners, then I suppose there is an
argument that that autonomous decision should be respected. So that's another
possible qualification to what I've just outlined now.

MR DONALDSON: Yes. That's probably right. So, Andrew, we have come to the
end of the time that I could allocate to you. As with everybody we have, we - there is
much more that you could help me with. But, again I'm very grateful for both bodies
that you represent for the written submissions that they have made and to you for
coming along this morning. Thank you very much, Andrew.

DR DYER: Thank you very much.

SESSION 2: PHRONESIS CONSULTING AND TRAINING

MR DONALDSON: All right. So we are going straight on, aren't we, to Peta?

MR MOONEY: Yes.

MR DONALDSON:. So are you ready to go?

MS LOWE: I am, yes.
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