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Senator Glenn Sterle

Via Committee Secretary
Rural and Regional Affairs and Transport Legislation Committee
PO Box 6100, Parliament House

Canberra ACT 2600

By email: rrat.sen@aph.gov.au

7 June 2024
RE: Airline Passenger Protections (Pay on Delay) Bill 2024

Dear Senator Sterle,

Airlines for Australia and New Zealand (A4ANZ) welcomes the opportunity to make a submission in
response to the Committee’s Inquiry into the Airline Passenger Protections (Pay on Delay) Bill 2024.

A4ANZ is an industry group representing airlines based in Australia and New Zealand, including
international, domestic, regional, full service, and low-cost carriers. Established in 2017, AAANZ’s
members include Qantas, Virgin Australia, Regional Express (Rex), Jetstar and Air New Zealand.

The broader topic of consumer protections in aviation was covered extensively in the recent Aviation
Green Paper?, through the roundtable consultations and the many written submission processes which
enabled both organisations and individuals to share their insights and perspectives. AdANZ encourages
the Committee to consider these submissions together with the work that has been undertaken by the
Department of Infrastructure, Transport, Regional Development, Communication and the Arts in
developing the Aviation White Paper.

In this submission, we have not responded directly to each of the individual provisions within the Bill,
but rather to what we understand to be the Bill’s intent; that passengers receive fair and proper
treatment, and reach their intended destination. These are goals wholeheartedly shared by A4ANZ and
its members, which we acknowledged in our submission to the Aviation Green Paper — which can be
read in full here.

However, as we also outlined in that submission, these goals cannot be achieved by airlines alone. There
are other factors, and participants in the aviation ecosystem whose performance can impact whether a
journey goes to plan —for example, recent flight disruptions in Perth were caused by problems with the
airport’s fuel lines, an issue over which airlines had no control — all of this must be taken into
consideration when designing effective policy.

Before promoting airline compensation schemes as a silver bullet for Australian consumers —as a
number of recent statements by Senators appear to be suggesting? — A4ANZ asks the Committee to note
that, under the frequently-referenced EU261 compensation regime, customer complaints have in fact
increased since its introduction, with the scheme placing upward pressure on airfares. 3 In Canada,
another jurisdiction often held up as an example for Australia to follow, consumer protection
regulations introduced in 2019 have resulted in a large — and growing — backlog of unresolved consumer
compensation complaints (71,000 as at April 2024).%
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None of this is to say that improvements should not be made to the way in which information can be
accessed by Australian consumers regarding their rights in relation to air travel, or how easily the
complaints process can be navigated in the event of a disruption. Quite the contrary, and A4ANZ and
our members have all acknowledged this — both in our submissions to the Aviation Green Paper and
since, with support for the concept of an aviation ombudsman.

Since pandemic-related border closures were lifted, travel disruptions have been a challenge all over the
world, not just Australia. No one in the airline sector — whether in Australia or globally — has denied that
since travel restarted, the experience for travellers has in many cases fallen well short of what
passengers, and industry itself expect. As we note in our submission to the Aviation Green Paper, it has
not always been straightforward for consumers to know what to expect from airlines and others when
things don’t go to plan. Airlines have all acknowledged this and have taken significant steps to improve
the customer experience.

Such was the significance of the impact of COVID-19 on travel, international experts predicted that it
would take at least until 2025 for aviation to fully recover to its pre-pandemic settings.> Thankfully, in
Australia, with domestic passenger levels now exceeding 2019 figures, domestic and international
airfares declining, and on-time performance improving, we are well on track — and in some cases, ahead
- of that.®

Despite this, there continues to be misinformation spread — and indeed quoted in the Parliament —
about the apparent state of delays and cancellations, their causes and potential solutions, including who
bears responsibility — which we address below by outlining the evidence.

BITRE data from April 2024 documented a cancellation rate of 2.3%, a big improvement on the
December 2023 figure of 5.0%. Similarly, on-time performance (arrivals) was at 79.2% in April 2024,
significantly better than the 63.6% recorded in December 2023.” When compared to data from 2019, in
which average cancellation rates were 2.1% and on-time arrivals at 78.4%,2 it would seem that efforts by
the aviation sector to not only return to pre-pandemic performance, but improve on it, are well
advanced. This includes aspects such as vastly improved rates of mishandled baggage, now below pre-
COVID levels. Moreover, the most recent ACCC Airline Monitoring Report noted that airfares are
stabilising and have declined since last year, despite jet fuel prices remaining above pre-pandemic
levels.®

This demonstrates — as we stated in our submission to the Aviation Green Paper — the importance of
policy makers not placing undue weight on temporary restart issues that occurred as the industry
recovered from COVID, when making recommendations about significant policy reforms.

In addition to relying on out-of-date statistics, recent commentary suggests that there is a lack of
understanding — including among some politicians — about the factors that can disrupt travel, the laws
and standards already in place in Australia to protect travellers, the impacts of compulsory
compensation schemes in other jurisdictions, and the current performance of airlines.
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This Committee plays an important role in addressing these misconceptions and providing evidence-
informed advice to the Parliament. As such, we ask the Committee to consider the facts we have
outlined below (with references cited):

Compensation schemes don’t work to reduce delays

e The idea that introducing a “pay on delay” scheme in Australia will stop flights being delayed or
cancelled is based on flawed logic, and not supported by evidence from other jurisdictions.°

e The existence of such schemes in other regions has not resulted in significant or sustained
improvements to on-time performance,!! nor were they able to prevent all the disruptions we saw
throughout 2022 and 2023 as the sector recovered from the significant impacts of the pandemic.?

e This is because regulation that requires airlines to pay compensation does not — and was never
intended to — address the fundamental causes of delays, the majority of which are outside airlines’
control. 131

Most factors causing delays are outside airlines’ control

e The biggest contributor to flight disruptions is weather, with international research and government
agencies finding it can be responsible for up to 75% of all delays.> '® Over the most recent summer
season in Australia, a number of extreme weather events (storms, flooding and cyclones)
contributed to the higher-than-average rates of delays and cancellations.’

e Performance and staffing issues at Airservices Australia, and their impact on the on-time
performance of airlines have also been well-documented.?® As this Committee heard directly in
February, one in every six delays in December 2023 was directly attributable to Airservices,
compared to one in twelve, prior to the pandemic.*®

Airlines are already commercially and financially incentivised to minimise disruptions

e Disruptions at a single airport cause flow-on effects throughout the network, adding cost,
complexity and inconvenience. Nobody wants this — certainly not the airlines, as they compete to
attract and retain customers.

e These factors already act a powerful motivator for airlines to address the factors within their control
that contribute to delays and cancellations, and as such they continue to work diligently to
overcome these issues and improve operational reliability.

Compensation schemes come with risks and unintended consequences

Not only do the compensation schemes not work to reduce delays, but they can have a number of
unintended consequences, including:

Increased passenger complaints

e The European Commission (EC)’s review of EU261 found that while the scheme has improved

passengers’ awareness of their rights, it is difficult to navigate due the regulations’ complexity —
leading to increased frustration and complaints. 2°
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e In Canada, despite the network operating with cancellation rates of just 1% and over 90% of flights
departing within an hour of scheduled departure??, the establishment of a compensation scheme
has generated soaring rates of complaints — some of which remain unresolved after more than 2
years.?

Legal and regulatory complexity, equalling increased cost

A scheme which only penalises one player in the aviation ecosystem, when multiple factors are at play
(see above), has created legal challenges and increased costs — with lawyers the main winners.

e |n Europe, EU261 has been subject to more than 70 interpretations by the European Court of
Justice.?

e Inthe US, there have been issues with defining what constitutes a significant delay and what factors
are controllable by airlines.?*

e The Canadian Government has spent over 4 years attempting to design a framework that does not
just place the onus on airlines, recognising the impact of other players in the ecosystem.? 26

e Despite their efforts, the Canadian Transportation Agency currently has a backlog of more than
71,000 claims, requiring an additional investment of more than CAD $76 million to address.?’

e Only last year, the UK Government identified “significant complexities” with compensation schemes,

determining that further work is needed to consider their merits and limitations.?

Higher airfares and reduced choice

There is a — highly likely — risk that the costs of such a scheme will place upward pressure on airfares and
impact scheduling; reducing access and choice for Australians.

e The EC review of EU261 recognised that the scheme generally leads to the cost being passed
through to consumers in higher ticket prices, but that where this is not possible — generally due to
competitive reasons — regulation costs are internalised by airlines, impacting profitability, and
potentially leading to flow-on effects such as decreased connectivity or a reduction in routes
operated. %

e The costs for airlines for the provision of passenger rights due to delays and cancellations under the
EU scheme are projected to be EUR 8.1 billion in 2025, increasing to 9.2 billion by 2030.%°

e Aseparate European study recognised that the negative impact was greater on smaller, regional
routes, reducing competition and connectivity. This is of particular concern in the Australian
context.3!

Undermining of safety culture

Safety must remain airlines’ main priority. There is a genuine risk this culture could be undermined by

factors which may push behaviour that seeks to minimise or avoid financial penalties.

e International pilot and engineers’ organisations have raised serious concerns that these schemes
mean their members are placed under pressure to release aircraft to service in circumstances which
may be marginal, in order to avoid breaching a delay threshold.*?
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e Analysis from Macgill University’s Institute of Air & Space Law goes further to say that a consumer
compensation mandate may be “wholly inconsistent with the parallel flight safety objectives

mandated by applicable aviation law and regulations.”

Legal experts have cautioned that the introduction of a passenger compensation framework “would
constitute a highly significant change to the regulation of public air transport in Australia that would
likely increase costs, require a major overhaul of airline terms and policies and mandate a renegotiation

of arrangements with third parties who impact on-time performance.”3*

Evidence must guide solutions

e Airlines continue to make significant improvements on their own operational reliability, and how
they communicate with passengers and resolve issues when things don’t go to plan. Airlines already
provide considerable support for customers who experience long delays that are within their
control, including meal vouchers and hotel accommodation.

e There is no case for acting rashly on this issue and seeking to introduce a compensation scheme in
Australia, particularly if the objective is to reduce delays and keep downward pressure on airfares —
as there is no evidence these schemes can deliver on either goal.

e There is, however, a strong case for the Australian Government to fully understand the systemic
issues and contributors to reduced efficiency and performance across the whole aviation ecosystem,
and to address them where possible — a point we made in our submission to the Green Paper.

e Any aviation industry ombudsman needs to be just that — an aviation, not just airline ombudsman —
with careful consideration of its design to ensure that it:

o covers the entire ecosystem including airports, travel agents and other service providers,
enabling genuine shared accountability; and

o utilises processes that result in timely resolution of consumer complaints.

e Policy and regulatory responses to consumer protections issues should be:

o proportionate to the scale of the problem;

o based on evidence of what actually works;

o focused on outcomes (reduced disruption, better complaints handling, affordable fares);
and

o subject to an impact assessment to ensure they deliver a net benefit, and to reduce the risk
of unintended consequences.

We expect the Aviation White Paper to deal with these issues, noting recent media reporting that the
Government may adopt the ACCC's suggestion of an aviation ombudsman. A4ANZ encourages the
Committee to wait for the Aviation White Paper’s release before making further recommendations in
this area.

We also encourage the Committee to work with airlines and other aviation sector stakeholders to fully
understand the factors impacting on-time performance, and to engage with the evidence arising from
jurisdictions with compensation schemes in place, to avoid making recommendations for Australia that
would have negative consequences for passengers, tourism and the economy.

» Page 5



Airline Passenger Protections (Pay on Delay) Bill 2024
Submission 3

Yours faithfully,

Dr Alison Roberts

Chief Executive Officer

Airlines for Australia & New Zealand
Level 26, 360 Collins Street
Melbourne Vic 3000
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