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The paper begins by highlighting the need for domestic investigations 
of international crimes, given the impunity gap created in situations 
where atrocities have occurred in places where the State is unwilling 
or unable to conduct its own investigations. It also notes the limited 
resources and jurisdiction of the International Criminal Court 
(‘ICC’), and explains that the ICC is built upon the concept of 
complementarity, a cornerstone of the ICC’s system of international 
justice which recognises the primacy of domestic jurisdiction over 
international crimes. 

The paper then outlines the growth in domestic investigations and 
prosecutions of international crimes, particularly in the European 
Union (‘EU’). These investigations and prosecutions have proceeded 
on the basis of universal jurisdiction or other forms of extraterritorial 
jurisdiction relating to the nationality of the accused or victim. 
The paper explores how this growth has been accompanied by an 
increase in the number of countries that have established permanent, 
specialised units dedicated to investigating and prosecuting 
international crimes using domestic legal processes. Specialised units 
are more effective in investigating and prosecuting international 
crimes because they attract, retain and develop the resources and 
multidisciplinary expertise to address the complexities inherent in 
these crimes, and have the ability to benefit from robust cooperation 
with international networks and organisations. 

The paper then examines the international and domestic legal 
frameworks that provide for Australia’s jurisdiction over international 
crimes. Australia is subject to a number of international obligations 
which require it, in certain situations, to investigate and prosecute 
perpetrators of international crimes. Australia has codified these 
obligations within the Criminal Code Act 1995 (Cth) Schedule 
(‘Commonwealth Criminal Code’), which creates the offences 
of genocide, crimes against humanity, war crimes and torture 
under Australian law and allows for Australia to assert jurisdiction 
regardless of where the offences occurred or whether there is any 
connection to Australia through the nationality of the accused or 
victim. 

Australia’s legal frameworks to address international crimes are 
robust, but its current institutional capacity is weak. By outlining 
Australia’s chequered history of investigating and prosecuting 
international crimes – which has involved the use of military 
tribunals to prosecute Japanese military personnel after World War 
II, the establishment of ad hoc units to investigate crimes by alleged 
Nazi war criminals and the conduct of Australia’s armed forces in 
Afghanistan, and investigative failures of generalist units within 
the Australian Federal Police (‘AFP’) – this paper highlights how 
Australia has inconsistently provided accountability mechanisms 
for international crimes. The challenges associated with ad hoc or 
generalist units are manifold: they are more susceptible to political 
whims, must deal with the negative effects of the passage of time, 
waste resources in their creation and disbandment, are unable 
to grow and retain expertise, lack institutional networks and 
cooperation, must compete with other priorities, and ultimately 
contribute to Australia becoming a safe haven for perpetrators of 
international crimes.  

All of these challenges could be addressed through the establishment 
of a permanent, specialised international crimes unit in Australia. 
Thus, the final section of the paper identifies and draws upon best 
practice approaches and expert reviews of specialised units to put 
forward recommendations for the Australian government, to aid in 
its consideration of the essential elements of an effective international 
crimes unit. 

Combatting impunity for international crimes requires concerted 
efforts by the international community, using a combination of 
appropriate mechanisms. Australia can and should play a meaningful 
role in these efforts. The establishment of a permanent, specialised 
international crimes unit in Australia represents an opportunity to 
do so. 
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Glossary
International crimes: this policy paper refers to ‘international 
crimes’ and occasionally to ‘egregious international crimes’, ‘serious 
international crimes’ or ‘atrocity crimes’. For the purposes of this 
paper, these terms refer to those atrocity crimes which have been 
criminalised under federal Australian law pursuant to Divisions 
268 and 274 of the Commonwealth Criminal Code; namely, 
genocide, crimes against humanity, war crimes and torture. 

Genocide: certain acts committed with intent to destroy, in 
whole or in part, a national, ethnic, racial or religious group. 

Crimes against humanity: certain acts committed as part of 
a widespread or systematic attack directed against any civilian 
population. 

War crimes: certain acts committed during an international 
or non-international armed conflict, in violation of the 
Geneva Conventions and other laws and customs applicable to 
international and non-international armed conflicts. 

Torture: any acts by which severe pain or suffering is 
intentionally inflicted on a person, to punish, obtain 
information, intimidate or coerce or for any reason based 
on discrimination of any kind, when such pain or suffering 
is inflicted by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an 
official capacity. 

Universal jurisdiction: a legal concept that allows States to 
investigate and prosecute certain criminal offences regardless 
of the place where they were committed and the nationality of 
the perpetrator or the victim. Universal jurisdiction applies to 
egregious international crimes, including those listed above. It 
arises from the idea that certain crimes are so grave that they affect 
the international community as a whole and that perpetrators 
of these crimes should not benefit from impunity. This policy 
paper often refers to universal jurisdiction alongside other forms 
of extraterritorial jurisdiction, including those dependent on the 
nationality of the accused or victim, as accountability through 
international criminal justice may be achieved by utilising these 
different forms of jurisdiction.   

Acronyms
ACIJ Australian Centre for International Justice

ADF Australian Defence Force 

AFP Australian Federal Police 

CDPP Commonwealth Director of Public Prosecutions

CTSI Counter Terrorism and Special Investigations  

EU European Union

ICC International Criminal Court 

OSI Office of the Special Investigator 

SIU Special Investigations Unit 
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Key recommendations

1 The Australian government should 
establish a permanent, specialised 
unit to investigate international 
crimes.

2 The unit should be a stand-alone 
agency under the auspices of the 
Attorney-General’s Department; as 
an immediate, interim measure, the 
creation of a specialised unit within 
the AFP should also be considered. 

3 The unit should have the 
multidisciplinary expertise necessary 
to investigate international crimes. 

4 The unit should cooperate and 
collaborate with international 
agencies, national authorities and civil 
society organisations. 

5 The unit should be independent from 
government, as far as possible, and be 
adequately resourced.

6 The unit should adopt strategies to 
ensure transparency and outreach to 
affected communities. 

7 Personnel within the unit should 
understand and enable victim 
and witness rights, participation, 
protection and support. 

8 Personnel within the unit should be 
appropriately trained in, and practice 
in, a language, culture, gender and 
trauma informed manner. 
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Finally, I believe that the ruling from this 
court is by no means the fullest extent 
of justice for the Syrian people and 
cannot serve as a substitute for finding 
a comprehensive and lasting solution 
to the problem of prisoners, enforced 
disappearance and the war in Syria more 
generally. At the same time, this ruling 
must be understood as a wake-up call 
for the German government and all 
the governments of the world to do 
something meaningful in order to save 
those who can still be saved inside the 
regime’s cells and inside the larger 
prison that is Assad’s Syria. 27  

Benefits of specialised units

The EU Genocide Network has identified that having a specialised 
unit is one of the key factors for successful investigations and 
prosecutions of serious international crimes.28 Countries with 
dedicated, specialised units are more effective in investigating and 
prosecuting international crimes using the principle of universal or 
extraterritorial jurisdiction, for a number of reasons, including that: 29

1
They typically have resources to address the intricacies 
that are inherent in investigating complex crimes 
committed by large organisations and involving large 
numbers of victims and perpetrators. 

2
They develop, and sustain over time, expertise on 
international criminal law and the investigation and 
prosecution of international crimes. 

3
They have systems in place to deal with challenges 
of complex international investigations which might 
involve numerous incidents and complex organisational 
structures.

4
They engage in international cooperation and share 
information, leads and best practices. This includes 
through focal points for police-to-police cooperation, 
fostered through organisations such as the EU Genocide 
Network. 

5
They are more likely to have multidisciplinary expertise 
and to engage in ongoing training.

The successful investigation and prosecution of international crimes 
requires a significant commitment of resources and the development 
of expertise, an investigative capacity which is built up over time.30 
The establishment of a permanent, specialised unit by a State thus 
indicates a ‘concrete expression of the States’ determination to fight 
impunity,’31 and a real opportunity for survivors to meaningfully seek 
accountability through the principle of universal jurisdiction.  
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Australia’s jurisdiction over international  
crimes: the legal framework 

Compliance with international law obligations

Under international law, Australia has a responsibility to investigate 
and prosecute international crimes in certain circumstances. These 
obligations exist by virtue of the following treaties to which Australia is 
a party, and in some cases, also under customary international law.32

The four Geneva Conventions mandate that Australia must enact 
any legislation necessary to provide effective penal sanctions for 
persons committing grave breaches of the Geneva Conventions, and 
oblige Australia to search for persons alleged to have committed 
any grave breaches of the Geneva Conventions, and bring those 
persons, regardless of their nationality, before its own courts, or 
otherwise extradite them to another State Party who has made 
out a ‘prima facie’ case against those persons.33 The Convention 
Against Torture34 requires that Australia take effective legislative, 
administrative, judicial or other measures to prevent acts of torture 
in any territory under its jurisdiction, as well as take measures to 
establish jurisdiction when an alleged offender or victim is a national, 
or where an alleged offender is present in any territory under its 
jurisdiction.35 The Convention on the Prevention and Punishment 
of the Crime of Genocide also contains relevant jurisdictional 
provisions, requiring that persons who have committed genocide 
be punished, and obliging States Parties to enact legislation to give 
effect to the Convention’s provisions, to provide effective penalties for 
persons guilty of genocide, and try persons charged with genocide in 
the territory of which the act was committed or in an international 
tribunal.36 The Preamble of the Rome Statute recalls that it is the 
duty of every State to exercise its criminal jurisdiction over those 
responsible for international crimes, and emphasises that the ICC is 
complementary to national criminal jurisdiction.37 The Draft Articles 
on Prevention and Punishment of Crimes Against Humanity, 
which Australia has provided comments on and actively supported 
during the United Nations Sixth Committee sessions,38 also includes 
provisions obliging States to prevent and criminalise under national 
law crimes against humanity, take necessary measures to establish 
national jurisdiction, and to ensure prompt, thorough and impartial 
investigation.39 

Australia’s domestic legal framework for  
international crimes

Australia’s dualist legal system means that these international 
obligations will only have effect in Australia’s domestic law if specifically 
incorporated through legislation. Australia codified the crimes of the 
Rome Statute in 2002 and the crimes in the Convention Against Torture 
in 2010. This was achieved through amendments to the Commonwealth 
Criminal Code, in order to insert Divisions 268 and 274, creating the 
offences of crimes against humanity, genocide, war crimes and torture 
under Australian law. The creation of the International Criminal 
Court Act 2002 (Cth) aimed to facilitate compliance with Australia’s 
obligations under the Rome Statute and the inclusion of section 3(2), 
consistent with the Preamble of the Rome Statute and the cornerstone 
principle of complementarity, emphasises the primacy of domestic 
jurisdiction over international crimes. These were important steps in 
implementing Australia’s international law obligations.

Prior to this, Australia’s domestic legal framework had gaps in terms 
of criminalising international crimes: the only relevant provisions 
under Australian law were section 7 of the Geneva Conventions Act 
1957 (Cth), which made it an offence to commit a grave breach of 
the four Geneva Conventions or Additional Protocol I to the Geneva 
Conventions (which have a focus on international rather than non-
international armed conflicts) and section 6 of the Crimes (Torture) 
Act 1988 (Cth), which created the offence of torture. 

The international crimes offences in Divisions 268 and 274 may 
be investigated and prosecuted regardless of whether there is any 
specific connection to Australia. Section 15.4 ‘extended geographical 
jurisdiction – Category D’ applies to genocide, crimes against 
humanity and war crimes offences in Division 268 and the offence of 
torture in Division 274.40 Though it does not use the terminology of 
universal jurisdiction, section 15.4 of the Commonwealth Criminal 
Code effectively enshrines this principle with respect to these 
international crimes offences under Australian law. 

Yet, the broad jurisdictional scope for international crimes 
offences under the Commonwealth Criminal Code is curtailed by 
the additional requirements for international crimes prosecution 
contained within domestic legislation. Proceedings for offences 
under Division 268 must not be commenced without the Attorney-
General’s written consent, and may only be prosecuted in the name 
of the Attorney-General.41 Similarly, proceedings for offences under 
Division 274 cannot take place without the Attorney-General’s 
consent, where the conduct constituting the alleged offence occurred 
wholly outside Australia.42 However, the consent requirements do not 
prevent a person being arrested, charged, remanded in custody or 
released on bail before consent has been given.43 International crimes 
investigations thus do not require the Attorney-General’s consent.  

The application of jurisdictional immunities and their consideration 
as part of the requirement for the Attorney-General’s consent has 
also played a role in limiting prosecutions for international crimes 
under Australian law. For example, in 2011, a private prosecution 
filed against the then-President of Sri Lanka, Mahinda Rajapaska, for 
his alleged involvement in war crimes and crimes against humanity 
in Sri Lanka, failed to receive the Attorney-General’s consent on the 
basis that Rajapaska had immunity from criminal prosecution as a 
Head of State.44 More recently, in 2018, a private prosecution filed 
against Aung San Suu Kyi, who was then the Minister of the Office 
of the President and Foreign Minister and State Counsellor of the 
Republic of the Union of Myanmar, also failed to receive the consent 
of the Attorney-General. Then Attorney-General Christian Porter 
made a public statement that Suu Kyi had complete immunity.45 A 
subsequent High Court case ultimately did not need to consider the 
questions of Attorney-General consent and jurisdictional immunity 
raised by the matter, instead being decided on the basis that the 
ability to institute private prosecutions for an offence under Division 
268 was precluded by virtue of the requirement in section 268.121(2) 
that the offence be prosecuted in the name of the Attorney-General.46
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In addition to taking steps to satisfy its international legal obligations 
by codifying universal jurisdiction for international crimes within 
its domestic law, Australia has evinced a clear intention to recognise 
and uphold the principle of universal jurisdiction. In its statement 
to the Office of Legal Affairs of the United Nations in May 2016, the 
Permanent Mission of Australia to the United Nations stated:

Australia recognises universal jurisdiction 
as a well-established principle of 
international law, and a key element of 
efforts to ensure accountability for the 
most serious crimes of international 
concern. We welcome the opportunity 
to reaffirm our views on the scope and 
application of the principle. 

Australia believes that, as a general rule, 
the State in which a crime took place 
(the territorial State) and the State 
of nationality of the perpetrator (the 
national State) have primary jurisdiction 
and responsibility to hold perpetrators 
to account. Each State should prohibit 
serious crimes under their domestic law, 
and exercise effective jurisdiction over 
those crimes when they are committed 
on their territory or by their nationals. 
In particular, the territorial State is 
often best placed to obtain evidence, 
secure witnesses, enforce sentences, 
and to deliver the ‘justice message’ 
to perpetrators, victims and affected 
communities. Nonetheless, it is a fact 
that many serious crimes of international 
concern go unpunished in the territorial 
and national jurisdiction, including 
because alleged perpetrators are allowed 
to leave the jurisdiction. 

The Australian Parliament has ensured 
that serious crimes of international 
concern, including genocide, war crimes, 
crimes against humanity, piracy, slavery 
and torture (and secondary and inchoate 
offences relating to these crimes such 
as attempt, incitement, complicity, aiding 
and abetting), are comprehensively 
criminalised under Australian law, and 
that Australia has the legal capacity to 
investigate and prosecute those crimes in 
accordance with the principle of universal 
jurisdiction.47

It is clear that Australia has the domestic legislative framework to 
fulfil its international obligations in respect of the investigation 
of serious international crimes. One key issue, then, is whether 
Australia has the institutional framework to conduct these 
investigations in practice. 
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Challenges associated with not having  
a permanent, specialised investigative  
unit for international crimes in Australia 
Australia’s use of ad hoc war crimes units raises the question of 
whether such units, combined with the AFP’s general remit to 
investigate federal offences, remove the need for a permanent, 
specialised unit. Both research and experience suggest that Australia’s 
use of ad hoc or generalist units is not sufficient to comply with its 
ongoing obligation to investigate and prosecute international crimes, 
nor to provide a meaningful, robust and consistent source of redress 
for survivor communities. In particular, the repeated failures by the 
AFP to conduct successful investigations of international crimes 
within the AFP’s generalist investigations units, as set out above, 
highlights the deficiencies of relying on these units to undertake this 
complex task. This is due to a number of challenges associated with 
not having a permanent, specialised investigatory unit. 

1
More susceptible to political whims. Ad hoc units 
may be more susceptible to the vagaries of political 
decision-making. This can potentially lead to their 
abolition as a result of changes in political leadership 
and/or priorities.107 The SIU was a prime example of 
this, particularly after it experienced heavy criticism 
for its high cost and failure to secure convictions,108 
which undoubtedly contributed to its eventual closure 
in 1992. A permanent unit has the ability to become 
more entrenched within Australia’s legal institutional 
framework and thereby more likely to survive changes  
in government.

2
Negative effects of the passage of time. Ad hoc units 
are more likely to conduct investigations that suffer as 
a result of the deleterious effects of the passage of time. 
These investigations are reactive, rather than proactive. 
The difficulties encountered by the SIU due to the lengthy 
period of time between the alleged incidents and the 
investigations – including that alleged perpetrators had 
died or were in such ill-health that they were unfit to stand 
trial – are more likely to be avoided by a permanent unit. 
This is because permanence allows for the investigation of 
international crimes closer to their time of commission, 
rather than waiting for the conclusion of various 
administrative, defence, and governmental inquiries.

3
Wasted time and resources. Ad hoc units like the SIU 
and OSI are ‘handed an enormous undertaking requiring 
multidisciplinary and cross-jurisdictional work, in the 
absence of existing infrastructure or protocols’.109 This 
means that valuable time and resources are wasted each 
time that a new unit is created, in setting up mechanisms 
of practice that would otherwise exist in a permanent unit.

4
Inability to develop and retain expertise. The absence of 
a permanent unit means that it is unlikely that investigators 
are able to receive adequate training in international crimes 
investigations required to perform this specialised task. 
Expertise must be developed not only in evidence collection 
but also in understanding the contextual elements of the 
crimes, concepts such as command responsibility, and how 
these may be proved in an Australian court. It is unclear 
how international crimes expertise is being meaningfully 
built, retained and utilised within the AFP. The mandate 
of CTSI Command might be so broad that it is difficult 
to build up particular expertise in international crimes 
investigation. Further, any expertise gained during the 
term of an ad hoc unit is likely to be dispersed following 
the conclusion of the mandate for that unit, as occurred 
following the abolition of the SIU,110 and which will 
presumably occur once the OSI completes its Afghanistan 
war crimes investigations. Human Rights Watch notes that 
a key benefit of specialised units is that they deliver depth 
of experience and over time the quality of investigations 
improves and the time it takes to carry out investigations 
decreases.111 By relying on ad hoc units and the AFP’s 
generalist investigations mandate, Australia does not have 
the opportunity to build this investigatory experience 
and thereby the institutional knowledge to undertake 
investigations effectively.

5
Lack of institutional networks and cooperation. 
Reliance on ad hoc or generalist units reduces the ability 
for a robust ‘institutional nexus’112 whereby officials in 
Australia across the AFP, CDPP, Attorney-General’s 
Department, Department of Foreign Affairs and Trade, 
Defence, Department of Home Affairs, the Australian 
Security Intelligence Organisation and other departments 
would be able to share information to contribute to each 
other’s focus areas. For transnational crimes in AFP focus 
areas of terrorism, child exploitation, organised crime 
and cybercrime,113 it appears that this kind of institutional 
cooperation has been deliberately devised, publicised and 
implemented,114 suggesting that an ‘institutional nexus’ 
has the ability to be created in respect of international 
crimes, should these crimes become the priority of a 
specialised unit.  

6
Competing priorities. Within generalist units, there may 
not be sufficient dedicated attention to atrocity crimes 
because of competing priorities. This may be so where 
other kinds of crimes, for example, terrorism are seen 
as more harmful to Australian citizens. The negative 
impact of competing priorities is highlighted in a report 
by Human Rights Watch, which states that without 
specialised units, authorities often find the challenges 
involved in investigating and prosecuting crimes 
committed extraterritorially daunting, and consequently 
choose not to prioritise these cases.115 
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Australia as a safe haven  
for perpetrators
The outcome of Australia’s reliance on ad hoc and generalist units to 
investigate complex international crimes cases is an inadequate and 
ineffective institutional framework for proactively managing and 
undertaking international crimes investigations. 

In Australia, international war crimes experts have consistently 
criticised the federal government and AFP’s ‘“scandalous, do 
nothing approach” to investigating war crimes’.116 This approach 
has contributed to Australia becoming a safe haven for perpetrators 
of serious international crimes, as highlighted in the media and 
by civil society since the closure of the SIU.117 This occurred, for 
example, in relation to the extradition and subsequent conviction 
and sentencing for war crimes in Croatia of dual Australian-Serbian 
citizen Dragan Vasiljkovic,118 and the absconding of Zoran Tadic 
from Australia to Serbia, to escape extradition from Croatia in 
relation to his alleged participation and involvement in the murder 
and torture of 43 villagers in 1991.119 As recently as 2022, there were 
reports that the AFP knew of 70 suspected Balkan war criminals 
present in Australia.120 

Australia’s historical reliance on ad hoc or generalist units to 
investigate international crimes ignores the reality that efforts to 
combat impunity require a sustained and consistent commitment 
over many years. If such a commitment is made, then national 
investigations and prosecutions for international crimes have the 
opportunity to provide access to justice for survivor communities, 
including those within Australia-based diaspora communities who 
otherwise have an extremely limited ability to make complaints about 
serious international crimes that they have experienced.

The making of such a commitment requires strong political will to 
take meaningful action to combat the impunity of perpetrators of 
international crimes, in order to remedy what Boas and Chifflet have 
described as the ‘persistent lack of resourcing or policy interest’121 
in investigating and prosecuting international crimes. In light of the 
ongoing investigations and upcoming prosecutions of Australian 
military personnel for alleged war crimes in Afghanistan, it is 
an opportune time for Australia to ensure that a commitment to 
accountability for international crimes becomes entrenched within its 
domestic legal and institutional framework. This commitment can be 
demonstrated through the creation and resourcing of a permanent, 
specialised international crimes unit. 

AUSTRALIA’S HISTORICAL RELIANCE ON AD HOC OR 
GENERALIST UNITS TO INVESTIGATE INTERNATIONAL CRIMES 
IGNORES THE REALITY THAT EFFORTS TO COMBAT IMPUNITY 
REQUIRE A SUSTAINED AND CONSISTENT COMMITMENT OVER 
MANY YEARS.

IF SUCH A COMMITMENT IS MADE, THEN NATIONAL 
INVESTIGATIONS AND PROSECUTIONS FOR INTERNATIONAL 
CRIMES HAVE THE OPPORTUNITY TO PROVIDE ACCESS TO 
JUSTICE FOR SURVIVOR COMMUNITIES, INCLUDING THOSE 
WITHIN AUSTRALIA-BASED DIASPORA COMMUNITIES WHO 
OTHERWISE HAVE AN EXTREMELY LIMITED ABILITY TO MAKE 
COMPLAINTS ABOUT SERIOUS INTERNATIONAL CRIMES THAT 
THEY HAVE EXPERIENCED.
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The first is to have the unit located within the AFP, under the 
auspices of the Attorney-General’s Department. International crimes 
offences are located in Australia’s Commonwealth Criminal Code, 
which is federal legislation. Given that the AFP has responsibility for 
investigating federal offences by providing police services in relation 
to the laws of the Commonwealth,125 it might be logical for the AFP 
to also retain responsibility for international crimes investigations 
within a discrete team. Since the AFP Commissioner has the general 
administration of, and the control of the operations of, the AFP,126 
it would be the responsibility of the AFP Commissioner to set 
up a specialised international crimes unit, subject to any written 
directions of the Minister.127 The most recent Ministerial Direction, 
dated 16 December 2020, and the AFP Commissioner’s Statement of 
Intent in response, sets out the focus areas for the AFP, within which 
the investigation of war crimes, genocide, crimes against humanity 
and torture are not mentioned.128 

Having a discrete, international crimes unit within the AFP would 
differ from the current arrangement in Australia, whereby the CTSI 
Command of the AFP currently has the mandate for investigating 
crimes against humanity and related offences. The problems with 
the current structure of a generalist unit for international crimes are 
addressed in Part II of this paper. The merging of an international 
crimes unit into a broader team leads to the risk of deprioritisation 
of complex international crimes cases,129 including in circumstances 
where terrorism and international crimes offences are dealt with 
‘under the same portfolio’.130 Having a discrete unit within the AFP 
would allow for an increase in institutional knowledge, experience 
and training that is otherwise lost in a more generalist team.  

The second is to have the unit established as a stand-alone agency, 
similar to the SIU or OSI but with a permanent rather than limited 
mandate. The SIU was established by the Attorney-General and was 
located within the Attorney-General’s Department, staffed through 
a consultancy contract with its Director, secondments from the AFP 
and NSW Police, and the employment of an analyst and historian.131 
The staff gradually grew in size and scope to include lawyers, 
archaeologists, translators, investigators and historians.132 The SIU 
had a close working relationship with the CDPP, which nominated 
officers to liaise with the SIU on high priority cases.133   

The OSI was established by Executive Order, under the auspices of 
the Home Affairs portfolio and was later transferred to the Attorney-
General’s portfolio along with the AFP. Investigators and analysts 
have been drawn from the AFP and state police services, and there is 
a Memorandum of Understanding between the OSI and the AFP.134 
While the AFP Commissioner maintains operational oversight of OSI 
investigations, these are led by the OSI’s Director of Investigations 
and the AFP does not form part of the OSI’s organisational 
structure.135 Somewhat confusingly, however, OSI has stated in their 
most recent Annual Report that it is ‘inextricably linked with the 
AFP under [their] joint operation framework’, including through the 
involvement of the AFP’s Sensitive Investigations Oversight Board.136 

Benefits to having a permanent, specialised unit outside the 
institutional remit of the AFP may include more flexibility in terms 
of how the unit is structured as well as the types of personnel 
it employs; a separate unit might be better placed to utilise 
multidisciplinary expertise. Nonetheless, the experience in Australia 
suggests that a separate unit would still have very close linkages 
with the AFP through its processes and use of investigators drawn 
from AFP’s ranks. A unit separate to the AFP would not suffer in 
the competition for resources or from a lack of prioritisation of 
atrocity crimes cases as compared to the AFP’s other operational and 
investigative priorities. 

Taking into consideration the benefits and challenges of these 
different models, we recommend that a permanent, specialised 
international crimes unit be established as a stand-alone agency, 
under the auspices of the Attorney-General’s Department, and 
separate to the AFP. This model appears to have the greatest 
scope for creating a multidisciplinary, expert team with a clear, 
focused mandate. The agency should be staffed by a team of expert 
investigators, open source information specialists, data analysts, 
lawyers, anthropologists, historians, interpreters, and other specialists 
in international crimes investigations. 

As an immediate, interim measure, the creation of a specialised unit 
within the AFP should also be considered, to fill the gap in effective 
international crimes investigation, whilst the institutional framework 
of the stand-alone agency is devised and implemented. 
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Scope of investigations 
In determining the scope of investigations of a permanent, 
specialised international crimes unit, regard should be had to the 
two broad approaches to the practice of extraterritorial international 
crimes investigations and prosecutions: the ‘no safe haven’ and the 
‘global enforcer’ approaches. A permanent international crimes unit 
should not only focus its investigations on perpetrators who happen 
to be present within Australia’s jurisdiction – the ‘no safe haven’ 
approach to universal jurisdiction.137 Ideally, in addition to ensuring 
perpetrators are not seeking haven here, Australia should pursue 
a ‘global enforcer’ model, focusing on securing evidence available 
within its jurisdiction – such as from witnesses or victims residing 
in Australia – while cooperating closely with other domestic and 
international agencies and Joint Investigation Teams to strategically 
pursue cases against those bearing the greatest responsibility for 
international crimes.138  

It is proposed that the unit have the capacity to undertake ‘structural 
investigations’ – by investigating the complete background to crimes, 
the modus operandi of perpetrators, the chains of command and 
connections between cases, perpetrators and victims,139  the unit 
would be better able to ‘ultimately identify perpetrators or groups of 
perpetrators for specific criminal investigation and prosecution’.140 
Such an investigation could involve the gathering of witness 
statements from refugees and asylum seekers in Australia, and other 
affected members of diaspora groups, in order to build a case record 
which could complement and be shared with other war crimes units 
or international investigators as part of a coordinated attempt to 
achieve justice and accountability for international crimes. 

search What is a structural investigation? 
A structural investigation gathers and examines evidence of 
international crimes, without focusing on pursuing a specific 
perpetrator. The investigation instead maps out the command 
and responsibility structures related to the international 
crimes, with a view to identifying specific suspects once all 
relevant and available information has been gathered. 

This type of investigation has been described as ‘a very efficient 
method of investigating international crimes in large-scale and/
or lengthy conflicts’.141 It also better allows for the collection and 
preservation of evidence ‘in preparation for future proceedings in 
respect to both identified and unidentified perpetrators’.142 Such 
investigations have been successful in Germany and Sweden.143  
For example, as outlined in Part II of this paper, a structural 
investigation by the German Federal Public Prosecutor culminated 
in the trial and convictions of two former members of the Syrian 
intelligence services, as well as the arrest and ongoing trial of a 
former doctor and an arrest warrant against the former head of 
Syrian Air Force Intelligence.144 Survivors and civil society groups 
have had a significant impact in urging these investigations to take 
place, such as through filing dossiers containing detailed evidence 
and investigative leads.145 

In addition to investigating individual perpetrators of egregious 
international crimes, the permanent unit would also have scope to 
investigate corporations responsible for these crimes. Section 12.1 
of the Commonwealth Criminal Code explains that the Code applies 
to bodies corporate in the same way as it applies to individuals, with 
such modifications as set out in Part 2.5 of the Code. As proposed 
by the Human Rights Law Centre and ACIJ, and recommended by 
the Australian Law Reform Commission, a permanent, specialised 
international crimes unit could address and overcome the complex 
challenges of investigating extraterritorial corporate crimes.146  
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Cooperation and collaboration
The complexity of international crimes investigations and the fact 
that evidence may be located in various jurisdictions means that a 
permanent, specialised international crimes unit in Australia must 
cooperate and collaborate as part of its evidence collection and 
information sharing. It should do this with international agencies, 
national authorities and civil society organisations.  

Australian authorities can obtain evidence located overseas through 
Mutual Legal Assistance. Mutual Legal Assistance takes two broad 
forms. The first form is informal, through police to police or agency 
to agency assistance. There does not appear to be any legislation 
that relates specifically to police to police mutual assistance. Such 
arrangements are not limited by the existence of the Mutual 
Assistance in Criminal Matters Act 1987 (Cth), since section 6 
states, ‘[t]his Act does not prevent the provision or obtaining of 
international assistance in criminal matters other than assistance of a 
kind that may be provided or obtained under this Act’.

The second form is State to State assistance. This is governed by the 
Mutual Assistance in Criminal Matters Act 1987 (Cth). Under section 
7, this Act applies to all foreign countries, although its application 
can be modified by virtue of any treaties. These treaties are 
implemented by regulations. Australia has bilateral mutual assistance 
treaties with Argentina, Austria, Canada, China, Ecuador, Finland, 
France, Greece, Hong Kong, Hungary, India, Indonesia, Israel, 
Italy, Republic of Korea, Luxembourg, Malaysia, Mexico, Monaco, 
Netherlands, Philippines, Portugal, Spain, Sweden, Switzerland, 
Thailand, UAE, UK, USA and Vietnam.147 Pursuant to section 10, ‘a 
request for international assistance in a criminal matter that Australia 
is authorised to make under this Act may be made only by the 
Attorney-General’. 

The chances of a successful request from Australia to another 
country may be higher where there is an international obligation 
(through international treaties) compelling cooperation. This is why 
it is important that Australia commit to signing and ratifying the 
Ljubljana-Hague Convention on International Cooperation in the 
Investigation and Prosecution of Genocide, Crimes against Humanity, 
War Crimes and other International Crimes, otherwise known as the 
Mutual Legal Assistance Treaty. The Ljubljana-Hague Convention, 
which Australia has publicly supported through a Permanent 
Declaration, 148 will make it easier for States to cooperate during their 
domestic investigations of atrocity crimes, which will ideally make 
the investigations of a permanent international crimes unit more 
straightforward. 

A permanent, specialised international crimes unit in Australia 
would be well-placed to form strong partnerships with international 
and national organisations, groups and authorities who have 
had direct experience in investigating and collating evidence 
of international crimes, such as the EU Genocide Network,149 
the Independent Investigative Mechanism for Myanmar,150 the 
International, Impartial and Independent Mechanism for Syria,151 
the Office of the United Nations High Commissioner for Human 
Rights Sri Lanka accountability project152 and the United Nations 
Investigative Team to Promote Accountability for Crimes Committed 
by Da’esh/ISIL.153 In doing so, they will have an opportunity to 
learn from the challenges and opportunities of other authorities, 
utilise existing evidence collections and help reduce issues like 
witness fatigue.154 In particular, collaborating with the EU Genocide 
Network would enable investigators in a permanent unit to link 
into ‘facilities, contacts, resources and trainings’,155 and encourage 
them to interact with main accountability stakeholders ‘to support 
each other and share knowledge and best practices’.156 In recent 
times, this has proven to be effective in managing the response to 
atrocities committed by Russia following their invasion of Ukraine, 
with the EU Genocide Network convening an ad hoc meeting in 
November 2022 to explore methods of cooperation amongst national 
authorities.157

In terms of domestic agencies, a key stakeholder will be the CDPP, 
which can provide pre-brief and other legal advice on international 
crimes investigations. The unit will need to work closely and 
collaboratively with the CDPP, as well as other government 
departments noted in Part II of this paper, to ensure effective 
cooperation with all relevant stakeholders. 

A permanent international crimes unit in Australia should ensure 
that it cooperates and collaborates closely with civil society 
organisations. Such collaboration can assist in the identification 
of sources of admissible evidence and possible perpetrators, 
because civil society organisations can help to fill the knowledge 
gap by documenting, collecting and collating information when 
operating ‘on the ground’.158 Civil society organisations can also 
assist investigators to better understand the needs and priorities of 
affected persons: witnesses, victims’ family members and survivor 
communities. Methods by which units overseas have collaborated 
with civil society include through signing cooperation agreements 
with civil society organisations, providing a policy framework to 
‘clearly delineate responsibilities and to regulate their relationship’, 
and having regular meetings or roundtables to share information and 
knowledge.159 
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Independence and resourcing 
A permanent, specialised international crimes unit must be 
independent to allow it to undertake investigations impartially and 
without political interference or direction from the government of 
the day.

Independence requires appropriate funding. Specialised units must 
be provided with ‘sufficient resources to allow them to perform their 
functions effectively and without prejudice to their independence’.160 
The EU Genocide Network has stated that ‘underfunding and a 
lack of sufficient staffing in combination with the rapidly increasing 
caseload remain a major concern in most Member States’, 
which has the ability to hamper ‘the timely conduct of trials’.161 
Providing appropriate resourcing through long-term funding and 
independence from government in investigation decisions will 
help minimise the risk that the work of the unit is susceptible to 
fluctuating levels of political will, or suffer the fate of premature 
closure like the SIU. Where there is political will and government 
prioritisation of international crimes investigations, adequate 
resourcing appears to be possible. 

Enshrining an effective funding model not subject to political 
interference has been an ongoing issue for anti-corruption agencies, 
such as the Independent Commission Against Corruption in New 
South Wales. One possibility to ensure effective funding levels, as 
posited by this Commission in its 2020 special report, would be 
the appointment of an independent and qualified person to assess 
funding requirements.162 This model could also be explored in respect 
of the proposed international crimes unit. 

Crimes against humanity, genocide, war crimes and torture 
require the consent of the Attorney-General for the initiation of 
proceedings.163 While it might be expected that the Attorney-General 
would act on the advice of the CDPP, the consent requirement injects 
an element of politicisation into the process, and could thereby 
undermine it. Importantly, however, the requirement to obtain the 
consent of the Attorney-General does not apply to the decision to 
investigate, 164 and thereby, a permanent specialised unit can still 
operate independently notwithstanding the problematic nature of the 
consent requirement within the Commonwealth Criminal Code, as 
outlined in Part II of this paper. 

Transparency and outreach
 
Transparency and outreach in international crimes investigations can 
help ensure that these investigations and subsequent prosecutions 
are meaningful for victims and affected communities, as well as 
providing an important means of oversight. Adopting transparency 
measures also improves public trust in the proceedings and enables 
scrutiny of the decision-making processes and outcomes by victims, 
civil society, and academic commentators. Access to information is 
critical to evaluating ongoing investigative processes and the extent 
to which they comply with international human rights standards 
and with Australia’s obligations under the Rome Statute to carry out 
genuine investigations.165

A permanent, specialised international crimes unit in Australia 
should embed transparency into its operations and processes, 
through regularly publishing information about its investigations 
on its website and in its annual reports, 166 regularly reporting to 
Parliament and providing accurate translations and audio recordings 
of this information in languages relevant to affected communities. 
To date, the AFP has been markedly opaque in its approach to war 
crimes investigations, particularly when compared to jurisdictions 
like Sweden and the Netherlands who have released resources 
translated in multiple languages explaining their international crimes 
work.167 For cases that result in prosecutions and trials, the unit 
should work closely with the CDPP to ensure the livestreaming and 
recording of trial hearings, video footage, transcripts, submissions 
and outcomes of each case, also appropriately translated. For those 
cases that do not result in prosecutions, information should also be 
released so that survivor communities can reckon with the reasons 
why justice through criminal mechanisms was not viable. 

Going hand in hand with these transparency principles is the need 
for a permanent, specialised international crimes unit in Australia to 
conduct effective and early outreach, tailored to the local situation 
and target audiences. Effective outreach unfortunately represents a 
shortcoming in many domestic prosecutions under the principle of 
universal jurisdiction as authorities continue to neglect to translate 
judgments and media releases.168 An Australian unit can learn 
from such experiences. The unit could follow the lead of the Public 
Prosecutor’s Office for Crimes Against Humanity of the Republic 
of Argentina which ‘employs a comprehensive communication and 
media strategy’ involving meetings with affected communities and a 
detailed website, which aids in managing expectations.169 

The unit should have a specific outreach department, much like 
those established at the ICC and other hybrid international courts, 
tasked with establishing sustainable, two-way communication, 
promoting understanding and support for the judicial process and 
clarifying misperceptions and misunderstandings to enable affected 
communities to follow trials.170
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Victim and witness participation,  
rights, protection and support
Victims and survivors are at the heart of international crimes 
investigations and prosecutions, and ‘it is often the victims’ 
determination to pursue justice that leads to successful war 
crimes investigations and prosecutions’.171 As such, it is vital that a 
permanent, specialised international crimes unit creates processes 
that ensure victim participation and protective measures. 

Successful victim participation depends largely on victims being 
informed of their rights as early as possible.172 Victims should be 
kept informed of the progress of investigations and any charges laid 
against the accused or any modification of charges.173 

This right to information should continue once a matter has reached 
the prosecution stage, and should be facilitated by the international 
crimes unit in collaboration with the CDPP.174 Currently, the CDPP 
Victims of Crime Policy stipulates that victims should be treated with 
courtesy, compassion, cultural sensitivity and respect for their dignity 
and entitlements. The focus on the dignity of victims is echoed in the 
Rome Statute175 and in the UN’s Basic Principles and Guidelines on 
the Right to a Remedy and Reparation for Victims of Gross Violations 
of International Human Rights Law and Serious Violations of 
International Humanitarian Law.176 Civil society organisations have 
also consistently advocated for increased rights, participation and 
protections for victims of international crimes.177

In Australia, victims of crime are entitled to be advised on and kept 
informed of the progress of the prosecution in a timely manner.178 
They should also be consulted where appropriate by prosecutors 
when deciding whether it is in the public interest to discontinue or 
commence a prosecution, to agree to a plea negotiation or decline 
to proceed with prosecution after a committal.179 Victims should 
also be borne in mind when identifying the most appropriate 
charges to bring in order to minimise distress to victims through the 
downgrading or withdrawal of charges.180 Victims (and in the case 
of deceased victims, their family members) should be consulted on a 
decision not-to-charge for alleged offences resulting in death or very 
serious physical or psychological harm.181 These are all matters that 
personnel within a permanent, specialised international crimes unit 
should ensure victims are kept informed of during the course of an 
investigation and prosecution; the unit needs dedicated staff, training 
and procedures to ensure victim participation is meaningful and 
effective. 

Furthermore, a permanent international crimes unit in Australia 
should utilise various tools to ensure the safety of victims and 
witnesses participating in international crimes investigations and 
prosecutions, which may include the ‘possibility of video-testimony, 
reading out of written statements, the relocation of witnesses and, in 
most serious cases, a change of identity’.182

Such protections would be consistent with article 82(1) of the 
recently adopted Mutual Legal Assistance Treaty, referenced above, 
which states that ‘each State Party shall take appropriate measures 
within its means to provide effective protection from potential 
retaliation or intimidation, including ill-treatment, to victims and 
witnesses and, as appropriate, their relatives or representatives, 
experts as well as any other persons participating in or cooperating 
with any investigation, prosecution, or any other proceedings within 
the scope of this Convention’.183

In addition, the unit should be responsible for providing or sourcing 
support services for witnesses and survivors. International crimes, by 
their nature, are of the utmost gravity and seriousness, which is why 
‘psychological support for victims or witnesses who may be severely 
traumatised is also important’.184  
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