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Compiled by Michael O’Meara aka Stuart Ritchie  

A. Marriage to legitimize a child born out of wedlock.   

          Marriage Bill 1960 & Marriage Act 1961 

“I wish to mention now the legitimation of children who are born out of wedlock. The bill 

provides that a child shall be considered legitimate whether or not there was a legal 

impediment to the marriage of his parents at the time of his birth. We are far in advance 

of the views of the House of Lords on this matter”. “This bill will provide that in Australia 

a child may become legitimate by act of Parliament irrespective of whether the child was 

born in or out of wedlock. However, there is a query in my mind on this matter. Young 

parents will have to wait until they are of marriageable age. The child will be legitimate 

during that period on the confirmation of its status by a marriage at a later date” 

“Pregnancy is not to be regarded by the judge as a legitimate reason for agreeing to an 

early marriage. I do not know what other reason the Attorney-General could advance. He 

has said that he will explain this point in committee and this matter is so important that I 

am anxious to hear what he has to say. I believe difficulties are created when pregnancy 

in itself is not to be regarded as a reason for permitting a marriage between young 
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persons. The idea behind the provision is to stop forced marriages”i - WHITLAM, Gough 

17 August 1960  

The child is made to suffer for the mistake of its parents. This bill will provide that in 

Australia a child may become legitimate by act of Parliament irrespective of whether the 

child was born in or out of wedlock. However, there is a query in my mind on this matter. 

Young parents will have to wait until they are of marriageable age. The child will be 

legitimate during that period on the confirmation of its status by a marriage at a later 

dateii. - Mr DUTHIE , 17 August 1960 

Many couples married or were in de facto relationships prior to the “adoption order” 

being made by either the Supreme Court or the County Court in the State Of Victoria, 

along with other States and Territories. This highlights the legal obligations marriage 

placed upon the legal status of an adoption order for an illegitimate child.    

“Adoption Orders” were being recorded by the Government Statistiii in the register by 

either courts under the Adoption of Children Act 1958iv & the County Court 1958 Act, 

conflictive of the Ordinance Act 1929.   

Conclusion – The parents of the illegitimate child could legitimate the child through an 

act of marriage, or by de facto relationship, or through a declaration of legitimation for 

an ex nuptial child 

B. De Facto Adoptions 

1)   A person so authorized to adopt the infant and an infant authorized to be 

adopted are in this Act referred to as an " adopter " and an " adopted child " 

respectively, and " infant " means a person under the age of twenty-one years, and 

includes any person over the age of twenty-one years who has been brought up 

maintained and educated by any person or two spouses jointly as his her or their 

child under any de facto adoption.v    Ex-nuptial child “means a child not born in 

lawful wedlock. When any man who claims to be the father of any ex-nuptial child, 

whose mother he has married since the birth of  such child, produces to a Registrar 
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a statutory declaration in accordance with the form in the Fourth Schedule, the 

Registrar shall register such child, whether alive or dead, as the lawful issue of such 

man and his wife, and the Registrar shall make a note in the entry underneath his 

signature to the effect that such registration has been made under the authority of 

this Ordinancevi 

 

C. Marriageable Age 

1)    A person is of marriageable age if the person has attained the age of 18 years. 

However, A person who has attained the age of 16 years but has not attained the 

age of 18 years may apply to a Judge or magistrate in a State or Territory for an 

order authorising him or her to marry a particular person of marriageable age 

despite the fact that the applicant has not attained the age of 18 years.vii  Or if 

satisfied that the applicant has attained the age of 16 years. 

 

D. Child of the Marriage 

1) A child (whether born before or after the commencement of this Act) whose 

parents were not married to each other at the time of his or her birth but have 

subsequently married each other (whether born before or after the 

commencement of this Act) is by virtue of the marriage for all purposes the 

legitimate child of his or her parents as from his or her birth or the 

commencement of this act whichever was the later.viii Interim Orderix (i.O.) could 

have been imposed under The Act in accordance for Parent’s to comply to The 

Actsx, which the latter was not considered.  “The adopted child shall have as his 

surname the surname of the adoptive parent or parents.” xi  I.O was not 

considered in adoption applications as “parents” or de facto relationships were 

not consulted. A person who is, or is deemed to be, as from a particular time, 

the legitimate child of that person's parents by virtue of section 89, 90 or 91 is, 

or shall be deemed to be, for all purposes the legitimate child of that person's 

parents as from that time in the external Territoriesxii 
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2) Nothing in this section renders ineffective any legitimation that took place 

before the commencement of this Act by or under a law of a State or Territory or 

shall be taken to exclude the continued operation of such a law in relation to 

such a legitimationxiii 

 

E. Legitimation of the Child 

1)    A child of either the husband or wife (including an illegitimate child of either of 

them and a child adopted by either of them) if, at the relevant time, the child was 

ordinarily a member of the household of the husband and wife, shall be deemed to 

be a child of the marriage.xiv Any child born before the marriage of his or her 

parents, and whether before or after the commencement of this Ordinance, whose 

parents have intermarried, shall be deemed on the registration of such child as 

hereafter provided to have been legitimated by such marriage from birth and shall 

be entitled to all the rights of a child born in wedlock.xv 

 

F. Subsequent Marriage 

1)  Nothing in this Ordinance shall have the effect of legitimating Limit to any child if 

at the time of the birth of such child there existed any legal impediment to the 

intermarriage of the parents of such child. 

 

G. Status of Children  

1)  Every person, whether born before or after the commencement of this Act, 

whether born in Victoria or not, and whether or not his father or mother has ever 

been domiciled in Victoria.xvi  

 

Adoption en mass had come to an end in Victoria in 1974 with the gazette of the Status 

of Children Act. 
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