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About Grata Fund
Grata Fund is Australia’s first specialist non-profit strategic litigation incubator and funder.
Grata develops, funds, and builds sophisticated campaign architecture around high impact,
strategic litigation brought by people and communities in Australia. We focus on
communities, cases and campaigns that have the potential to break systemic gridlocks
across human rights, climate justice and democratic freedoms. 

We do this by removing the financial barriers that prevent test cases in the public interest
from getting to court, for people or organisations who do not have the resources to fund
litigation themselves. We specialise in granting recoverable adverse cost relief (guarantees)
and disbursements (hard legal costs).

Grata Fund adopts a movement lawyering approach: working with communities, legal
experts and advocacy partners on integrated litigation and campaign strategies that tackle
injustice while centralising the voices of affected people. 

For further information about Grata Fund visit www.gratafund.org.au.
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Executive summary

All Australians should be able to use the courts to defend their rights. Taking legal action is
one the most effective ways for ordinary people to hold governments and corporations
accountable under the law. Landmark public interest cases in our history, including Mabo
and Wik, demonstrate the power of the courts to right injustices. 

Public interest cases are inherently risky. They often involve novel questions of law, or novel
circumstances, requiring courts to deal with issues for the first time. Many countries
recognise the importance of public interest cases, and limit the cost of bringing them.
However, in Australia, the losing party in a case is usually required to pay the winning party’s
costs of the litigation, known as adverse costs. This can often be thousands, if not
hundreds of thousands of dollars. The risk of having to pay adverse costs is a significant
deterrent to public interest cases. It is estimated that the adverse costs risk deters 9 out of
10 people bringing meritorious public interest cases from going to court.

This adverse costs risk means that access to justice is determined by the plaintiff’s bank
balance rather than the merits and public interest importance of their case. This has a
disproportionate impact on people seeking to defend their rights – for example, women in
sexual harassment claims against employers, First Nations communities seeking justice
against governments and mining companies, and children with disability seeking access to
inclusive education.

The courts should not be the domain of the wealthy. The adverse costs system is in urgent
need of reform, so our courts can hear - and decide - public interest cases without litigants
fearing bankruptcy or the loss of what little assets they own. 

In this report, prepared with the assistance of our colleagues across the not-for-profit sector
and pro bono barristers, we examine the problems with the current adverse costs system in
Australia, and make recommendations for reform.

Our key recommendation is to introduce an Equal Access model, which removes the
adverse costs risk for people bringing public interest cases (applicants), except in limited
circumstances. This would shift the financial burden of running public interest cases from
the applicant to the respondent, who often has significant resources as a government or
major corporation.

Where the applicant is successful however, the government or corporation being sued (the
respondent) will still be liable to pay the applicant’s costs. This is because respondents
should not be excused from paying costs where they have been found by a court to have
breached laws, including anti-discrimination laws or environmental protection laws, or
where they have failed to meet statutory obligations.

1
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This model is already in use in Australia for cases involving whistleblowers. It has also been
introduced in the UK, Scotland and South Africa. In the US, a similar principle has been
operating since 1978 in employment discrimination cases.

Australia has some of the highest financial barriers to public interest litigation in common
law countries. It’s time we fixed this. 

Anti-Discrimination and Human Rights Legislation Amendment (Respect at Work) Bill 2022
Submission 6 - Attachment 2



Adverse costs and the
public interest
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The courts are the third pillar of our democracy. Independent of government and
parliament, the courts ensure that everyone is held accountable to the same standards and
laws. All Australians should be able to use the courts to defend their rights. Often, where
traditional advocacy tactics have failed to gain traction with decision-makers, strategic
litigation is the only tool available to marginalised people to assert their rights. For every
high-profile public interest legal case, such as Mabo and Wik, there are several smaller but
important cases where the courts have helped to right injustices. 

However, public interest litigants are increasingly being priced out of our legal system. In
large part, this is because of the risk of adverse costs. 

In Australia, the losing party in the case is usually required to pay the winning party’s legal
costs. This can often be thousands, if not hundreds of thousands of dollars. The risk of
having to pay adverse costs is a significant deterrent to public interest cases, because most
public interest litigants cannot afford to take on the risk of losing, even if they have a strong
case. Because litigation is inherently unpredictable, it is difficult to estimate the financial
risk involved when commencing litigation.

Adverse costs are a critical barrier to public interest litigation in Australia. For example,
Justice Connect estimates that 9 out of 10 meritorious cases do not make it to court
because of the adverse costs risk.

The unfortunate effect is that access to justice for many is determined by their bank
balance and assets, rather than the merits and importance of their case. Even when they do
decide to bring litigation, plaintiffs with strong claims may decide to settle their case to
avoid the adverse costs risk. Settlement means that public interest matters – especially
strong cases – are not heard publicly or determined by a court. This means precedents are
not set, and there is no declaration of rights by the court, which prevents systemic change
from being achieved.

The ability to bring a public interest case to court should not just be the domain of the
wealthy. The adverse costs system is in urgent need of reform, so our courts can hear - and
decide - public interest cases without litigants fearing bankruptcy or the loss of what little
assets they own.

1
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How the adverse cost system is a barrier for public interest litigants;
Existing options to limit adverse costs in Australia; and
Options for reform of the adverse costs system in Australia.

This report, prepared with the assistance of our colleagues across the not-for-profit sector
and pro bono barristers, outlines:

1.
2.
3.

Our strong recommendation is for the introduction of an Equal Access model, where
people bringing public interest cases (applicants) would not be liable for adverse costs if
their case is unsuccessful, except in limited circumstances. If they are successful, applicants
would retain the ability to seek costs from the respondent. This is a model that has been
introduced successfully internationally, including in the UK, as well as in domestic
legislation for whistleblowers. We recommend expanding this model to all public interest
proceedings.
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In 2014, the Public Interest Advocacy Centre (PIAC) brought a case against
NSW Police on behalf of an Aboriginal young man, who alleged assault by
the police. 

The young man alleged that when he was 14 years old, two police officers
abducted him from a skate park in Wellington, NSW, and took him to two
separate locations where they assaulted and intimidated him. The officers
were subsequently charged with a range of criminal offences in relation to
the incident, but never convicted. 

The proceeding was ultimately settled with NSW Police. It could only be
brought because a litigation funder, IMF Bentham, provided a $100,000
adverse costs indemnity to the client.

Case study: Over-policing of Aboriginal
youth
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Adverse costs are a
barrier to justice

Public interest litigation enables plaintiffs to challenge unlawful government and corporate
actions, and to ensure powerful institutions comply with the law. It also ensures that actions
taken by the government are consistent with our Constitution.

In this section, we outline the concepts of public interest and adverse costs, and argue that
the current adverse costs framework is harmful to the public interest.

What is the public interest?

Private interests of a particular individual or individuals;
Personal interests of public officials and decision-makers;
Parochial interests, or interests of a small or narrowly defined group of people; and
Partisan political interests.

The term ‘public interest’ is widely used but does not have an overarching, substantive
definition in law. The public interest, at its core, is about promoting the welfare of
individuals and communities in society. As Kaye, Fullagar & Ormiston JJ noted in DPP v
Smith:

What is public interest will likely always involve a value judgment. For example, whether a
case has been brought ‘in the public interest’ likely depends on the circumstances of the
matter and on a person’s particular perspective. 

To better understand the concept, it is helpful to explore what public interest is not. 

According to Chris Wheeler,   the public interest can be distinguished from:

The public interest is a term embracing matters, among others, of standards of human
conduct and of the functioning of government and government instrumentalities
tacitly accepted and acknowledged to be for the good order of society and for the
wellbeing of its members. The interest is therefore the interest of the public as distinct
from the interest of an individual or individuals...

2

3
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What are adverse costs?
In Australian courts, the usual rule in civil proceedings is that ‘costs follow the event’.   This
means that the unsuccessful party in the litigation is usually required to pay the successful
party’s legal costs. We refer to these costs in this report as ‘adverse costs’. 

Courts have broad discretion when deciding whether to make adverse costs orders, and if
so, the amount of adverse costs the losing party should pay and how that is determined. 

8

The public interest served by the litigation;
Whether that interest is confined to a relatively small number of people in the
immediate vicinity of a development, or whether the interest is wide;
Whether the applicant sought to enforce public law obligations;
Whether the prime motivation of the litigation is to uphold the public interest and the
rule of law; and
Whether the applicant has no pecuniary interest in the outcome of the proceedings.

Can result in systemic change with benefits to a large section of Australian society;
Encourage better government and corporate decision-making to avoid future litigation;
Allow for public discussion and education of cultural changes needed, for example in
the workplace;
Allow for the development of the law;
Allow for judicial interpretation and clarification of the law;
Give voice to marginalised peoples;
Lead to increased public confidence in the administration of the law;
Provide impetus for reform to reduce future disputes; and
Cement the role of the courts and the rule of law in our society.

The concept of ‘public interest’ directs consideration and action away from private,
personal, parochial or partisan interests towards matters of broader societal concern.
Accordingly, public interest litigation involves ‘proceedings where the benefits of a
successful outcome extend beyond the parties and have positive consequences for a
broader section of society’. 

In Engadine Area Traffic Action Group Inc v Sutherland Shire Council (No 2),    Lloyd J put
forward five key factors in determining whether a case can be characterised as public
interest litigation:

The benefits of public interest litigation are numerous. For example, public interest cases:

4

5

6

7
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The difficulty of predicting the likelihood of winning a case at the start of proceedings.
Even cases that appear strong at the start may seem weaker or less predictable once
the respondent’s defence and evidence have been filed, documents have been
discovered, or even where social and political circumstances change, such as where
new laws are passed in the middle of proceedings; 
The size of the other side’s legal costs, and therefore the size of the costs that might be
ordered, can be difficult to predict. The size of costs will depend on how many lawyers
the other side instructs, the size of their fees, and the time taken to prepare for hearing; 
The unpredictability around how proceedings will run – for example, whether
confidentiality orders, strike-out applications and other interlocutory applications will be
sought; and
The discretion of the court as to how it will determine costs orders. For example, the
court may decide to apportion costs where a party has only partially succeeded, or it
may depart from the general rule where a party has acted unreasonably or has
unnecessarily protracted the proceedings, or where the party is only nominally
successful. 

The risk of having to pay adverse costs, and the potential size of those costs, is
unpredictable at the start of litigation. This is for a number of reasons, including:

For individuals, cost orders may have devastating impacts, including bankruptcy and loss of
assets like their residential homes. 

Adverse costs in public interest litigation
In Australia, there is no blanket public interest exception to the risk of adverse costs. This
means that in most jurisdictions across Australia, public interest litigants risk substantial
adverse cost orders being made against them if they lose their case. 

Public interest litigation is normally pursued against governments, or large corporations
with significant resources that often claim their legal costs as a tax deduction. In these
circumstances, people considering bringing a case must do so knowing that if they are
unsuccessful, they face adverse costs potentially amounting to hundreds of thousands of
dollars, depending on the nature and complexity of the litigation. 

On the other hand, individuals generally have little to gain from running public interest
litigation. For instance, compensation awarded in discrimination cases is notoriously low.
This discourages all but the most determined litigants from bringing public interest cases. 

 As noted by Justice Toohey: 

 ....there is little point opening the doors of the Courts if litigants cannot afford to come
in...the fear, if unsuccessful, of having to pay the costs of the other side...with
devastating consequences to the individual or environmental group bringing the
action, must inhibit the taking of cases to court....

9

10
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Adverse costs orders make existing
inequalities worse
There is an inherent power imbalance in public interest litigation. Those seeking to defend
their rights are normally taking on more powerful institutions with greater resources at their
disposal. Adverse costs orders make existing inequalities worse, because they are another
barrier that already marginalised people have to overcome.

For example, First Nations people, seeking to protect their traditional lands, culture and
community from developments like mining or gas projects, come up against multinational
corporations or major Australian companies. These corporations can afford to brief large,
expensive legal teams, substantially increasing the amount of adverse costs that the
community could have to pay if their case is unsuccessful. 

For First Nations communities already facing marginalisation and disadvantage, the risk of
bankruptcy and further economic disadvantage is especially disempowering, and adds to
the difficulties that First Nations people already face when undertaking legal action in a
Western court system.

Refugees and asylum seekers face similar issues with adverse costs when considering
whether to challenge their detention in court. If their case is unsuccessful, and they are
unable to meet adverse cost orders, they will end up owing a debt to the Government and
may be unable to obtain visas in future until those debts have been paid. 

In Australia, many potential litigants abandon their claims due to the adverse costs risk. For
example, in estimating the frequency with which adverse costs risks results in meritorious
cases not being pursued, the Public Interest Law Clearing House (now Justice Connect)
noted:

The Honourable Michael Kirby AC CMG noted the inherent difficulties adverse costs orders
have on prospective public interest plaintiffs:

This is especially the case where the matter involves an unresolved area of law, in the
nature of a test case, such that legal advisors are not able to advise with any degree of
certainty the likely outcome of the litigation. Such uncertainty increases the risk of an
adverse costs order and therefore reduces the likelihood that a disadvantaged or
marginalised applicant will pursue the test case.

If [the plaintiff] lose[s], will they generally suffer not only the disappointment in the
case, but also the burden of a substantial costs order? Is this consequence justifiable
where the private individual, or perhaps a small civil society organisation, takes on a
minister or a governmental department or agency or a large corporation? If that is the
risk that must be run by private litigants, who would be so bold as to put themselves in
peril of the obligation to pay very large costs that are not incurred in taking a matter to
court, especially if that matter proceeds to the appellate hierarchy with an ever-
growing accumulation of potential costs burdens?

11

12

13
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For federal discrimination matters lodged in the Federal Court and Federal
Circuit and Family Court, the usual rule of costs follow the event applies. In
adopting this rule for federal discrimination claims, it was considered that
clients were more likely to receive legal representation, as the lawyers
could have their costs reimbursed in a successful case. 
 
However, a study conducted by Gaze and Hunter highlights that the usual
rule regarding costs was the factor that led most lawyers (both private and
community legal centres) to “always advise their clients to settle if possible.”    
This was even more pronounced in CLC lawyers who were “much clearer
about the need for clients to try to settle their cases if at all possible and
avoid a hearing at which they would not be represented.”
 
A lawyer advising people with disabilities in a CLC, for example, indicated
that under the usual rule in regard to costs, “even if the case had merit, the
client must either have no assets, or have a better than reasonable
prospect of success to go to hearing.”
 
Respondents also know that the risk of adverse costs means applicants are
unlikely to take a matter to court, especially where the potential damages
award is low. This means that respondents may offer no or very low
compensation at conciliation.
 
Stakeholders have told Grata that many clients settle for much lower
amounts than they would be rightly entitled to, in order to avoid the risk of
losing and having to pay adverse costs.

Case study: adverse costs in federal
discrimination proceedings

14

15

16

17

Anti-Discrimination and Human Rights Legislation Amendment (Respect at Work) Bill 2022
Submission 6 - Attachment 2



14

There are few options
to limit costs risks

Currently, our higher courts, including the High Court of Australia, the Federal Court of
Australia and State and Territory Supreme Courts, generally apply the usual rule as to costs –
that is, costs follow the event.    While judges in these courts generally have broad discretion
in determining costs,    including to depart from the usual rule, they rarely do so. For further
detail on cost rules across the country, see the Appendix to this report. 

In this respect, the position in Australia lags those of comparable jurisdictions. Jurisdictions
such as Canada, the UK and US have models which provide greater protection against
adverse costs to public interest litigants. Indeed, Canadian courts have introduced advance
costs orders, where public interest litigants can, in rare cases, have their legal costs paid for
by the respondent during the course of proceedings, to ensure the proceeding is not
discontinued for lack of resources. These alternative models are discussed later in this
report.

In this section, we outline the limited avenues that currently exist to limit costs risks for
public interest litigants in Australia, and look at previous inquiries which have called for
adverse costs reform.

18

19

Existing options for limiting adverse costs

The power of the Court [in awarding costs] is not fettered by any stated legislative
presumption about the manner of its exercise. That is consistent with the long
standing authority of the House of Lords in Donald Campbell & Co Ltd v Pollak [1927]
AC 732 that "the Court has an absolute and unfettered discretion to award or not to
award [costs]": per Viscount Cave LC; Viscount Dunedin, Lord Phillimore and Lord
Carson agreeing (at 811). 

Australian courts are empowered with broad discretion to determine costs. In
Ruddock v Vadarlis (No 2), Black CJ and French J stated:20
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Notwithstanding this broad discretion, the position remains that there is no general ‘public
interest’ exception to the general rule that costs follow the event. 

There are two primary ways in which public interest considerations may be factored in,
when exercising the costs discretion.

Courts can make no costs orders which displace the ordinary rule entirely and no costs are
awarded in favour of either party. This means each party pays for their own costs, regardless
of the outcome. The court will exercise its discretion on costs ‘having regard to all the
circumstances of the case’.    That is, public interest considerations alone will not generally
justify the making of no costs orders.

In rare cases, the Land and Environment Court Rules 2007 (NSW) provide that public
interest considerations alone may enliven the Land and Environment Court’s discretion not
to make costs orders against the losing applicant.    But this is a high threshold, requiring
the public interest consideration alone to be ‘of such moment or magnitude as to ground
that justification’. In Anderson v Minister for Planning (No 2), Biscoe J gave an example of
such a case as one brought to ‘stop or limit the development of one of the last habitats of
an endangered species’.    In all other cases, it would be required to establish additional
special circumstances alongside the public interest consideration to enliven the discretion. 

The difficulty in obtaining no costs orders for public interest litigation is compounded by
the fact that costs orders are generally made only after the conclusion of proceedings.  
 Given the broad discretion for judges, there can be no expectation or assumption that they
will be made. This means that no costs orders provide minimal reassurance to a potential
litigant who must decide whether bringing a public interest case is worth the risk of having
to pay adverse costs.  

Maximum costs orders, otherwise known as protective costs orders or cost-capping orders,
can provide some certainty of costs risks at earlier stages of proceedings. These orders
operate to ‘cap’ the potential amount of liability of a party to the other party’s legal costs.
These orders are generally sought early in proceedings and, if successful, can reduce the
costs risk and provide some level of certainty.

Maximum costs orders were first introduced in Australia by the Federal Court due to
concern by the Court that:

21

22

23

24

25

the cost of litigation, particularly for persons of ordinary means, places access to the
civil courts beyond their reach and thus effectively denies them justice.

A deterrent to the assertion or defence of rights in civil litigation is a fear of the ultimate
exposure in terms of the legal costs to which an unsuccessful party may be subjected.

26
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However, maximum costs orders remain discretionary and rarely made. Factors that courts
will take into account in deciding whether to make such an order include the complexity
and length of the matter, whether the applicant seeks damages (and if so, the amount of
damages sought), the costs likely to be incurred by the parties, and the public interest
elements raised.    These factors have been codified in Victoria, following recommendations
by the Department of Justice and Regulation. 

Public interest considerations are only one of a number of factors to be considered and are
not sufficient in and of themselves to determine a maximum costs order application. 

Even where maximum costs orders are made, the amount set is often prohibitively high,
meaning plaintiffs may still be unable to take their case forward without financial backing.
These orders also do not cover events in the proceedings not contemplated by the parties
at the time proceedings are filed – for instance, any interlocutory applications, including
where it is necessary to amend pleadings or challenge applications for suppression orders
made by the respondents.

The fact that cost-capping orders remain discretionary, rare and may, in any case, exceed
the applicant’s financial means, provides little comfort for prospective public interest
plaintiffs.

This is especially so because of the costs associated with the application for maximum
costs orders. Grata has been told by stakeholders that the application for a maximum costs
order is often more detailed and substantive than the initiating application. It can also take
up to six months for a court to make a decision on a cost-capping application, in which
time costs to the client continue to run. This results in a risk to the client even before any
substantive steps are taken in the proceeding, and means clients also require adverse costs
indemnities to cover this initial application. 

In some cases, public interest litigants may be able to agree a costs cap with the other
party, or agree that each party will bear their own costs. However, this is dependent on the
will of the respondent to engage in cost-capping negotiations and agreements in each
particular case. Respondents will often decline to limit their recoverable costs for
commercial or strategic reasons.

Public interest litigants may be able to secure litigation funding, via an adverse cost
indemnity, to protect them against an adverse cost order should they be unsuccessful in
their case. However, the availability of litigation funding for public interest cases is limited.
Grata Fund is the first specialist not-for-profit litigation funder in Australia, and the need for
litigation funding far outweighs the amount of funding available. We note commercial
funders are often unable to fund public interest litigation where there is no financial return.

27

28
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Finally, After The Event (ATE) insurance has gained some traction in Australia in recent
years. ATE insurance is a type of insurance policy that covers exposure to adverse costs
orders. This indemnifies claimants for adverse costs up to the policy amount, and may
provide an alternative form of support for public interest litigants. However, the ATE
insurance market in Australia remains small, meaning premiums are high. The
development of the ATE insurance market is not a solution to the adverse costs issue -
indeed it demonstrates the need for reform to better protect public interest litigants. 
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There are varying attitudes of the judiciary towards cost capping
applications, which increase the uncertainty of how these applications are
considered. In the case of Hudson v Australian Broadcasting Corporation,
the Public Interest Advocacy Centre’s client sought a cost cap of $15,000.
However, while it was agreed that there was a public interest element in
the case, there was a dispute between the parties about whether the
proceedings were likely to give rise to complex issues. Instead of
determining the orders based on the complexity, the Court sought to strike
a balance in relation to the application and decided instead, on its own
motion (neither party made submissions to the effect), that costs should be
assessed according to the Federal Circuit Court’s costs scale, and that the
cost cap should match the estimated costs of the proceedings under that
scale, being $40,000. This is a departure from the usual basis the court
would consider a cost cap application. 
 
In the case of Haraksin v Murrays Australia Ltd [2010] FCA 1133, the
applicant filed a disability discrimination complaint against the respondent
in its operation of a coach service between Sydney and Canberra. The
applicant had a partial indemnity from Legal Aid, which protected her
against an adverse cost order of up to $15,000, and applied for a maximum
costs order up to that amount. However, the Court decided that a
maximum costs order should be set at $25,000, meaning Ms Haraksin
would be personally liable for another $10,000.
 
In the NSW Land and Environment Court decision of Nerringillah
Community Association Inc v Laundry Number Pty Ltd (2018) 236 LGERA
102, Pepper J set the maximum costs order at $40,000, notwithstanding
the applicant had sought a maximum costs order for $20,000. In doing so,
her Honour noted that there was no suggestion that the additional
$20,000 would ‘stifle the litigation’.

Examples of maximum costs orders

29

30
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Recommended reforms have not been
implemented 

Costs follow the event;
Each party bear their own costs; or
The party applying for the order is not liable for the other party’s costs, or is only liable to
pay a specified proportion of the other party’s costs, but be able to recover all or part of
their costs.

Numerous inquiries looking into access to justice issues in Australia have identified adverse
cost reform as necessary to remove barriers to public interest litigation and open up access
to the courts. 

In its 1995 Costs Shifting - Who Pays for Litigation report, the Australian Law Reform
Commission (ALRC) made concrete recommendations to reform the adverse cost system
for public interest matters. The ALRC noted that the significant benefits of public interest
litigation meant that it should not be impeded by the adverse cost rules.    The ALRC
recommended legislation be introduced that would allow the courts to make a public
interest costs order upon the establishment of certain criteria.    The ALRC considered that
courts were already well-placed to manage any potential increase in vexatious litigation
and delays, in response to scepticism and concern regarding vexatious claims and delays.
The ALRC also recommended an objects clause be introduced to the legislation, stating
that the object of such orders is to ‘assist the initiation and conduct of litigation that affects
the community or a significant sector of the community or will develop the law’.

These public interest cost orders could, depending on the circumstances of the parties,
include orders that:

The Government did not implement these recommendations.

In 2008, the Victorian Law Reform Commission recommended that there should be an
express legislative provision empowering courts to protect public interest litigants from
adverse costs. 

In 2009, the Senate Legal and Constitutional Affairs Committee’s Inquiry into Access to
Justice noted that the submissions it received generally expressed the view that public
interest litigants with meritorious claims should be relieved of the risk of an adverse costs
order.    Notwithstanding this, it decided there was no need for any reforms in respect of
adverse costs in public interest litigation.

In 2013, the New South Wales Law Reform Commission concluded that it was desirable to
legislate to make explicit the power of New South Wales courts to provide public interest
litigants protection from adverse costs. It recommended the adoption of a rule based on
rule 4.2 of the Land and Environment Court Rules 2007 (NSW),    as that rule is described
above. This recommendation has not been adopted.

31
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In 2014, the Productivity Commission’s Inquiry into Access to Justice Arrangements
recognised that adverse costs orders deter public interest litigation, which results in a loss of
the potential benefits to the wider community.    Specifically, while the decision not to
pursue the public interest case may be in the best financial interests of the prospective
litigant if they are concerned about the costs risk, it ‘leaves society as a whole worse off’. 

To address this issue, the Productivity Commission recommended that Courts should grant
protective costs orders to parties involved in matters deemed to be of public interest that,
in the absence of such an order, would not proceed to hearing.    Courts should formally
recognise and outline the criteria used to assess whether a protective cost order is
applicable. The Government did not adopt this recommendation.

The Productivity Commission also considered the viability of establishing a public interest
litigation fund, but ultimately recommended against establishing such an entity given the
set-up and maintenance expense in the context of scarce resources across the sector. 

Most recently, the Australian Human Rights Commission’s Respect@Work Report
considered the risk of adverse costs orders in the context of sexual harassment matters,
noting the ‘negative impact on access to justice, particularly for vulnerable members of the
community’.    It recommended that a costs protection provision similar to s 570 of the Fair
Work Act 2009 (Cth) be inserted in the Australian Human Rights Commission Act 1986
(Cth).    The Fair Work Act provision is discussed further in the next section of this report.
The Australian Government is currently consulting in relation to this recommendation.

In short, while there have been numerous inquiries touching on adverse costs reform and
the public interest, progress remains glacial. 
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Jasmine Cavanagh, an Eastern Arrernte woman and young mother living in
Santa Teresa, NT, and 69 other households in her community have been
fighting for 600 urgent repairs to their rental properties since 2015. Many
houses posed serious health and safety risks to the residents: some were
structurally unsound, or were without running water, sewerage and
ventilation, despite the temperatures regularly hovering above 40 degrees
in summer and below zero degrees in winter. 

With the support of Grata and lawyers from Australian Lawyers for Remote
Aboriginal Rights, they challenged their landlord, the Northern Territory
government, for failing to maintain their housing. In February 2022, the
Northern Territory’s Court of Appeal confirmed that the NT Government
must provide the community with decent housing, and rejected the NT
Government’s third attempt to water down its obligations. The matter is
currently awaiting special leave determination in the High Court. Grata
provided an adverse costs indemnity, without which the community would
not have been able to pursue their case.

Case study: Santa Teresa community’s
fight for housing rights
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How to reform the
adverse cost system

There are several options for reform of the adverse cost system, some of which have been
considered by the various inquiries. In our view, the approach adopted by the UK in
personal injury claims, and South Africa in constitutional claims, is the preferred model and
should be implemented here. This approach, which we refer to as an Equal Access model,
shifts the burden of costs risks from the plaintiff to the defendant. This approach is not new
to Australia: it has already been adopted in some domestic legislative frameworks.

In this section, we outline the Equal Access model, as well as examine alternative
approaches – some of which would also improve access to justice and should be
implemented alongside the Equal Access model. 

Introducing an Equal Access model

The Equal Access model, also known as qualified one-way costs shifting or ‘QOCS’, works by
removing the adverse costs risk for applicants in public interest proceedings except in
limited circumstances. 

Under this model, where an applicant is unsuccessful in their proceedings, each party will
bear their own costs, except in limited circumstances. These circumstances are where
vexatious claims are made by the applicant, the proceedings are an abuse of process, or
where the applicant’s conduct is otherwise unreasonable and has caused the other party to
incur costs.

Where the applicant is successful however, the respondent will be liable to pay the
applicant’s costs. 

This model should be applied in public interest proceedings, which should be defined
under statute. It may be that a certification process is required at the first opportunity
following the filing of proceedings, for the court to determine whether the proceeding is
one which falls within the definition of ‘public interest’. This provides certainty to all parties
at the early stages of litigation as to whether the applicant is subject to adverse costs risk. 

The Equal Access model
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This model removes the adverse costs risk for applicants in all circumstances, other than
those limited exceptions. It not only ensures greater access to justice for marginalised
communities, but also encourages greater public interest litigation, leading to the benefits
described in this report.  

As we discuss below, this model has already been adopted both internationally and in
some domestic circumstances. Ultimately the decision as to whether a proceeding is a
‘public interest’ one which enlivens this model is a matter for the court. 

Respondents should not be excused from paying costs where they have been found by a
court to have breached laws, including human rights and anti-discrimination laws or
environmental protection laws, or where they have failed to meet statutory obligations.
When it comes to human rights cases in the public interest, such as anti-discrimination
proceedings, this costs model will act as an incentive to change workplace and societal
cultures that permit discriminatory conduct. Similarly, it will ensure environmental
protection laws are upheld in practice, not just on paper.

The model also ensures that applicants can continue to secure solicitors and counsel who
are willing to act on a no win-no fee basis, as the legal team will recoup their costs if the
case is successful. Applicants in human rights and environmental protection matters are
particularly reliant on ‘no win-no fee’ representation because these sorts of matters are
rarely funded by commercial litigation funders due to the low quantum of damages
available. Legal aid is generally also not available for these types of cases. 

An Equal Access model has already been adopted domestically for whistleblowers under
the Corporations Act 2001 (Cth). Section 1317AH was inserted into the Corporations Act by
the Treasury Laws Amendment (Enhancing Whistleblower Protections) Act 2019 (Cth).
That provision requires that where a claimant applies to the court for compensation in
relation to their detrimental treatment as a result of whistleblowing activities, that claimant
must not be ordered to pay the costs of the other party unless they have instituted
proceedings vexatiously or their unreasonable behaviour caused the other party to incur
costs. It does not exclude the respondent’s liability (or the liability of any other party) to pay
the claimant’s costs – that remains a matter for the court’s discretion.

In introducing this change to the usual costs rule, Parliament recognised that:

The Equal Access model in Australian law

Legal costs can be prohibitive to any person seeking compensation for damage, and
the risk of being ordered to pay the costs of other parties to the proceedings may deter
whistleblowers and other victims of victimisation from bringing the matter to court.

The new law addresses this by protecting victims from an award of costs against them
in court proceedings seeking compensation except in limited circumstances.
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An identical provision was inserted into the Taxation Administration Act 1953 (Cth) at s
14ZZZC. 

This model is also consistent with the recommendation made by the ALRC in its 1995
report, where it recommended that public interest cost orders should allow courts to order
that the applicant is not liable for the respondent’s costs, but be able to recover all or part
of their costs.

Whether the litigation raises genuine and substantive constitutional issues; 
The character of the litigation and not the nature of the parties or the causes they
advance;    and
The extent of public controversy in the outcome of the litigation. 

Internationally, the Equal Access model has been adopted in several jurisdictions.

Since 1 April 2013, this model has been applied to personal injury claims in the UK, where it
is referred to as ‘qualified one-way costs shifting’.    In short, claimants in personal injury
cases who are unsuccessful will not be liable for the defendant’s costs, except in a limited
set of circumstances.

Similar provisions in respect of personal injury claims were also introduced in Scotland in
2021.

South Africa has adopted this model in constitutional challenges. Specifically, in Biowatch
Trust v Registrar Genetic Resources & Others (2009), the Constitutional Court of South
Africa affirmed the general principle that an unsuccessful litigant in constitutional litigation
against the state ought not to be ordered to pay costs, with each side bearing its own costs,
unless the claim brought was frivolous, vexatious, or where there was conduct on the part
of the litigant that deserves censure.    Where the state is unsuccessful, it should pay the
costs of the other side.

The Constitutional Court noted that the rationale for this rule is three-fold. First, it
diminishes the ‘chilling effect’ that adverse costs orders have on parties with meritorious
claims seeking to assert their constitutional rights.    Secondly, it recognises the inherent
public interest in constitutional litigation, since a successful outcome will affect the rights of
all those in similar situations.    Finally, the rule acknowledges the state’s primary
responsibility for ensuring that both the law and state conduct are consistent with the
Constitution.

The Constitutional Court also set out criteria for determining whether to apply this rule in
constitutional litigation. Specifically, the following issues should be considered: 

The Equal Access model in other jurisdictions
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A significant benefit, whether pecuniary or non-pecuniary, has been conferred on the
general public or a large class of persons;
The necessity and financial burden of private enforcement, or of enforcement by one
public entity against another public entity, are such as to make the award appropriate;
and
Such fees should not in the interest of justice be paid out of the recovery, if any.

Notably, the Constitutional Court also acknowledged the importance of this rule for public
interest groups given the vital role they play in the development of the Constitutional
Court’s jurisprudence.    However, the Constitutional Court held that these groups will not
be privileged by the rule simply because they are acting in the public interest, as the focus
must remain on the character of the litigation.

While the adoption of this model in South Africa is limited to constitutional challenges, the
South African Constitution is a much more rights-focused constitution compared to
Australia’s, containing within it a Bill of Rights.     This means that the Equal Access model in
South Africa applies broadly to rights-based public interest proceedings involving the Bill of
Rights.

In the US, the Supreme Court decision of Christiansburg Garment Co. v. Equal
Employment Opportunity Commission,    has long held that in relation to employment
discrimination claims, successful plaintiffs are generally awarded costs but will only be
subject to adverse costs where the Court has found the plaintiff’s action was frivolous,
unreasonable or without foundation. 

Similarly, the State of California has an established system where the plaintiff in public
interest litigation can recover costs if successful.    Here, the Code of Civil Procedure
provides that a court may award attorneys’ fees to a successful party ‘against one or more
opposing parties in any action which has resulted in the enforcement of an important right
affecting public interest’ provided three criteria are satisfied. These include whether:

In our view, the Equal Access model should be introduced for public interest proceedings.
This model is not new, unique or controversial in jurisdictions where it has been introduced,
including domestically. This has been the position in the US for employment discrimination
claims since at least 1978, and has already been introduced domestically for whistleblower
protections.

A clear starting point for the introduction of the Equal Access model is in the High Court’s
original jurisdiction and environmental protection and anti-discrimination legislation. This is
because these provide a clear starting point for the development of case law in relation to
the Equal Access model. These are matters which are more likely to raise public interest
issues, being challenges based on the Constitution or matters raising fundamental human
rights or environmental concerns. 

Our recommendation for reform
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Public interest cases often involve challenges to government decisions that
affect a private company. For example, Traditional Owners or a local
community group might seek judicial review of a state government’s
decision to approve a coal mine. In these instances, the company in
question will normally be a party to or seek to join the proceedings -
dramatically increasing the adverse costs risk.

Cases involving the coal company Adani Australia - recently renamed
Bravus - are a good illustration of the life-changing impact of adverse costs.
Following unsuccessful legal challenges to Adani’s Carmichael mine, a
Traditional Owner has been bankrupted and a community group entered
voluntary liquidation. The eye-watering sums involved have the potential
effect of scaring off potential litigants, regardless of how strong or
important their case might be. 

Adrian Burragubba, a Wangan and Jagalingou Traditional Owner, has been
fighting the Adani Carmichael coal mine, which is located on his ancestral
lands. Mr Burragubba and four other Traditional Owners took Adani to
court, arguing that the company’s Indigenous Land Use Agreement (ILUA)
was invalid. When he appealed his case to the full bench of the Federal
Court, Adani asked the court to order the plaintiffs to provide $160,000 in
security for costs - an upfront payment before the case could proceed. This
was reduced by the Court to $50,000 - at which point Grata Fund stepped
in and agreed to cover it to ensure the case went ahead.

Mr Burragubba’s case was dismissed in July 2019, on the basis that once
the ILUA was registered it was valid according to the legal requirements of
the Native Title Act.

Case study: How the adverse costs
system shuts down criticism
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Adani pursued Mr Burragubba for over $600,000 in adverse costs, and
when he was unable to pay, it bankrupted him. “They’ve taken everything
else,” Mr Burragubba said later. “They took our land. They’re trying to destroy
our culture. They’ve taken away our heritage. And then they expect us to
pay for standing up for our rights.” 

The company took a similar approach to a local community group,
Whitsunday Residents Against Dumping (WRAD). WRAD, which was
concerned about the impact on the Great Barrier Reef, sought judicial
review of the Queensland government’s decision to approve Adani’s
application to expand its Abbot Point coal export terminal. The case was
unsuccessful, and in August 2017, Adani obtained a successful costs order
against WRAD. That same month, the group went into voluntary
liquidation. 

Case study: How the adverse costs
system shuts down criticism
(continued)
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Further reforms to ensure the courts are
open to all 
While our preferred approach to adverse costs reform for public interest proceedings is the
introduction of the Equal Access model, we recognise that other reforms would also
improve access to justice, some of which should be implemented alongside the Equal
Access model. These alternatives have been proposed in other inquiries and we explore
them in this section.

Reform of maximum costs orders

Maximum cost orders remain a key positive development in Australia to protect public
interest litigants from adverse costs risk and allow them to pursue their matters. Many
previous inquiries and reform recommendations have focused on the need for greater
clarity in the application of maximum costs orders.

However, particularly at the federal level, the granting of maximum costs orders has been
limited, and the factors are extremely restrictive. 

For example, a maximum cost order has never been granted in the High Court of Australia’s
appellate or original jurisdiction. As the cases illustrate, having a personal financial interest
in the outcome of a case is a relevant factor in deciding whether proceedings were brought
in the public interest.    The relevance of personal financial interest in the success of
applications for maximum costs orders may deter applicants from seeking damages in
public interest proceedings. This should not be the case: applicants alleging sexual
harassment or racial discrimination against their employer, for instance, should not forfeit
their claim for damages in the hopes that may reduce their adverse costs risk. 

Additionally, as maximum costs orders are rarely sought, there is limited knowledge of their
existence or operation in the legal sector in Australia.    In Grata’s experience, the rare
granting of maximum costs orders, differences in the exercise of judicial discretion, and
uncertainty around process or delays caused to litigation in having a maximum costs order
application determined have led to some public interest litigants deciding not to apply for
maximum costs orders at all. This is on top of the costs associated with the application for
maximum costs orders itself which, as discussed above, act as a further disincentive. 
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Implementing an Equal Access rule will enable access to justice by ensuring that an
unsuccessful litigant will not have to pay costs, as opposed to an ordinary maximum costs
order which may only cap the costs recoverable. It will also facilitate public interest litigants’
access to legal representation, as counsel and legal teams who often act pro bono will be
able to recover their costs if the case is successful. 
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Codify the factors for determining such orders in the court rules and civil procedure
legislation of all jurisdictions, similar to the Victorian codification in s 65C(2A) of the Civil
Procedure Act 2010 (Vic);
Remove as a relevant factor whether the applicant is seeking damages or other financial
compensation; 
Remove the constraint at the Federal Court and Federal Circuit and Family Court which
requires maximum costs orders to be applied equally to all parties; and
Streamline the application process for maximum costs orders to minimise costs and
delay involved in this interlocutory procedure. 

Where maximum costs orders are granted, they are often granted at prohibitively high
amounts, which place public interest litigants at risk of not being able to meet the capped
adverse cost order if they are unsuccessful in their case, or not being able to secure
litigation funding to cover the adverse cost order. 

A distinction has also been drawn between the maximum costs order rules in the Federal
jurisdiction and equivalent rules in NSW and Victoria, in relation to whether maximum
costs orders made must apply the cap equally to all parties to the proceeding. The
maximum costs order rule in the Federal Court provides that ‘A party may apply to the
Court for an order specifying the maximum costs as between party and party that may be
recovered for the proceeding.’    Similar rules apply in the Federal Circuit and Family Court.
The Federal Court has taken the approach that this rule requires the cap to be applied
equally to all parties. There is no discretion for the court to order otherwise. For example, a
successful application for a cost cap of $20,000 would fix the amount recoverable by any
successful party at $20,000.

In contrast, the provisions in NSW and Victoria do not impose such a restriction. In NSW, the
rule provides that ‘The court may by order, of its own motion or on the application of a
party, specify the maximum costs that may be recovered by one party from another’.    In
Victoria, the provision does not include reference to the parties, only referring to the power
to make an order to ‘fix or cap recoverable costs in advance’.    The NSW and Victorian
courts have interpreted the respective provisions to mean that it may be available to the
court to only cap the costs recoverable by one party, for instance, the defendant, but not by
the plaintiff.    The question is ‘where the financial burden should lie’.

We support the adoption of the NSW and Victorian approaches, which would allow the
court to determine whether, in a particular proceeding, the cost cap should apply to all
parties or only to the respondent(s). The imbalance in financial positions between parties in
public interest proceedings should not mean that pro bono counsel and solicitors are
restricted in the amount of legal costs they are able to recover in successful public interest
litigation. Removing this restriction will encourage the provision of pro bono services by
lawyers.

We recommend that reform to maximum costs orders should be made to:

Judicial commissions, bar associations and law societies should also educate the legal
sector in relation to the availability and use of maximum costs orders.
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In 2018, PIAC represented Graeme Innes and Nadia Mattiazzo in their
challenge to the accessibility of the Commonwealth Bank of Australia’s
(CBA) touch-screen ‘Albert’ EFTPOS machines for people who are blind or
vision-impared. The matter settled, with CBA agreeing to introduce a range
of changes to ensure better accessibility of the Albert machines and
committing to accessibility in future product development. 

In settling the claim, CBA acknowledged the difficulty Mr Innes, Ms
Mattiazzo and other Australians who are blind or vision-impaired have
experienced using Albert’s touchscreen technology to enter their PINs.

Grata Fund indemnified both Mr Innes and Ms Mattiazzo, whose cases
would not have been able to proceed otherwise. In Nadia’s case, CBA
agreed to the maximum costs order she had proposed, and the Court
made orders by consent setting that cap.

Case study: fighting for accessible
technology
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Amending the model litigant obligations

The Commonwealth may seek costs where there is a legal basis for doing so; and
The Commonwealth may enforce any costs order in its favour. 

The Commonwealth Government is obliged, under the Legal Services Directions 2017 (Cth),
to behave as a model litigant in the conduct of litigation. While this obligation does not
prevent the Commonwealth from seeking to recover costs, the Office of Legal Services
Coordination at the Commonwealth Attorney-General’s Department has issued guidance in
relation to factors that Commonwealth parties should consider when seeking to recover
costs.

The guidance begins with two presumptions, being:

We recommend inserting a carve-out to the first presumption, in respect of public interest
litigation. That is, the presumption should read ‘Except in cases involving the public
interest, the Commonwealth may seek costs where there is a legal basis for doing so’. The
guidance should then contain a non-exhaustive list of factors which the Commonwealth
should take into account in deciding whether the matter is a public interest matter.

The guidance should also be amended to ensure this approach is taken where applications
for maximum costs orders have been made. In these circumstances, the Commonwealth
should consider whether the matter is a public interest matter, and if so, consent to a
maximum cost order being set at a reasonable amount for the applicant.

Most States and Territories have similar model litigant obligations, largely based on the
Commonwealth model, with the exception of Western Australia. We recommend that this
change be adopted by all States and Territories as well.

Parties to bear their own costs

One proposal has been to alter the usual costs rule to require that parties bear their own
costs, either in relation to certain types of proceedings or in relation to public interest
proceedings more broadly. This would be consistent with the common law position in the
US, whereby parties usually bear their own legal costs unless there is a statutory carveout. 

This proposal differs from the existing discretion for courts to decide not to order costs at
the end of proceedings, including the discretion under r 4.2 of the Land and Environment
Court Rules 2007 (NSW) not to order costs in public interest proceedings. The existing
discretion is broad and is generally exercised at the end of proceedings. This proposal
would instead carve out certain types of proceedings from the usual costs rule altogether.
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the court is satisfied that the party instituted the proceedings vexatiously or without
reasonable cause; or
the court is satisfied that the party’s unreasonable act or omission caused the other
party to incur the costs; or
the court is satisfied of both of the following:

the party unreasonably refused to participate in a matter before the Fair Work
Commission; 
the matter arose from the same facts as the proceedings.

Australia already has no-costs jurisdictions carved out by statute. An example of this is the
statutory carve out of matters arising under the Fair Work Act 2009 (Cth) at the conciliation
stage (s 611) and in the courts (s 570). The usual rule that costs follow the event does not
apply in these matters. The parties are to bear their own costs unless one of the following
exceptions applies: 

The ability of the courts to award costs in workplace relations matters has been limited
since 1904 and is part of the policy of discouraging legalism in proceedings before industrial
courts.  

In Ryan v Primesafe,    Mortimer J described s 570 as being an ‘access to justice’ provision,
to ensure ‘the spectre of costs being awarded if a claim is unsuccessful does not loom so
large in the mind of potential applicants (in particular, in my opinion) that those with
genuine grievances and an arguable evidentiary and legal basis for them are put off
commencing or continuing proceedings.’

The Australian Human Rights Commission has also recommended the Fair Work Act
approach be applied to claims brought under the Australian Human Rights Commission
Act 1986 (Cth). 

However, in Grata’s discussions with barristers and community legal centres, concerns were
raised that this model will create new access to justice issues in the form of disincentivising
pro bono work.

Currently, public interest litigants rely on barristers and solicitors to assist on a conditional
cost basis or no win, no fee model, where their costs can be recovered from either the
damages received by litigants or can be sought from the respondent. Expanding this model
will reduce the capacity for such services, especially in complex public interest cases which
may run for years. These complex cases would essentially require barristers to work for free
for lengthy periods of time. The difficulty of finding legal teams willing to assist on a non-
recoverable basis is already faced by applicants in proceedings under the Fair Work Act and
Administrative Appeals Tribunal proceedings under the National Disability Insurance
Scheme Act 2013 (Cth).  

For these reasons, we believe expanding this approach would have a limited impact on
improving access to justice and public interest litigation and is not the most desirable
option.
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Advance costs orders

Impecuniosity: the party seeking the order genuinely cannot afford to pay for the
litigation, and the litigation would be unable to proceed if the order were not made;
Meritorious case: the claim is at least of sufficient merit that it is contrary to the interests
of justice for the opportunity to pursue the case to be forfeited just because the litigant
lacks financial means; and
Public interest: the issues raised transcend the individual interests of the particular
litigant, are of public importance, and have not been resolved in previous cases.

The Supreme Court of Canada has recognised the availability of ‘advance costs’ or ‘interim
costs’ in rare public interest cases. Advance costs refer to the jurisdiction of the courts to
grant costs to a litigant prior to the final determination of the case. Such awards ‘forestall
the danger that a meritorious legal argument will be prevented from going forward merely
because a party lacks the financial resources to proceed.’

In essence, these orders require the respondent to pay the applicant’s costs at an interim
stage of the proceeding, so that the case may proceed.

In British Columbia (Minister of Forests) v Okanagan Indian Band, the Supreme Court
found that the power to award such costs is inherent in the nature of the equitable
jurisdiction as to costs, and the court’s broad discretion extends to determining when and
by whom costs are to be paid.

There are strict conditions for the award of advance costs when it comes to public interest
litigation:

If all three conditions are met, courts will still need to exercise discretion to determine
whether it is appropriate to order the impecunious party’s costs be paid prospectively.

The Supreme Court had occasion to revisit Okanagan in the recent decision of Anderson v
Alberta. The Court affirmed the decision in Okanagan, further holding that in relation to
First Nation governments in Canada, the impecuniosity requirement may be met despite
that party having access to resources, if those resources are required to meet other pressing
needs.     In doing so, the Supreme Court reiterated that:

Where such orders are made, there must be oversight by the court in the form of a definite
structure, setting limits on the rates and hours of legal services and caps on the award at an
appropriate global amount. 

We consider that this approach should be examined by law reform commissions in the
Australian context, especially in relation to matters of significant public interest, including
the rights of First Nations people. 

Access to justice is an important policy consideration underlying advance costs awards
where a litigant seeks a determination of their constitutional rights and other issues of
broad public significance, but lacks the financial resources to proceed.

76

77

78

79 80

81

Anti-Discrimination and Human Rights Legislation Amendment (Respect at Work) Bill 2022
Submission 6 - Attachment 2

https://www.gratafund.org.au/


34

Government-funded adverse costs fund - The Justice Fund

Financial assistance to parties with meritorious civil claims;
Indemnity for adverse costs orders; and
Indemnity for any order for security of costs.  

In 2008, the Victorian Law Reform Commission (VLRC) recommended the establishment of
a new funding body, ‘the Justice Fund’, to provide: 

It was proposed that the Justice Fund be initially funded by government, and eventually
become self-funding through a statutory entitlement to a percentage share of the proceeds
of litigation, recovery of costs from parties against whom the funded party obtains an order
of costs, receipt of funds by order of the court where cy-près remedies    are awarded, and
through entering into joint venture arrangements with commercial litigation funders. 

Grata Fund supports the establishment of a Justice Fund in principle, to increase access to
justice. If established, the Justice Fund eligibility criteria for funding should prioritise
funding for public interest matters. 

However, we note that given the vast extent of unmet need for adverse cost protection and
litigation funding, any fund is unlikely to ever meet the extent of need in the community
unless Australia’s adverse cost system is adequately reformed for public interest matters. 

Extending legal aid indemnities for public interest matters

Existing legal aid indemnities be extended, to impose less stringent means tests to
ensure a greater number of public interest litigants can access indemnities; and
Statutory limits to the recovery of costs against legally aided persons be introduced in
other States and Territories, similar to the position in NSW.

Some Legal Aid legislation exempt legally aided persons from liability to pay adverse cost
orders in specific circumstances. For example, Victoria Legal Aid may provide adverse cost
indemnities to assisted persons if the proceedings are a ‘test case’.    Similarly, Legal Aid
NSW generally pays for adverse costs awarded against legally aided persons up to $15,000.
In NSW, there is also a general statutory protection to legally aided persons against paying
costs. This means the maximum amount recoverable by the other party in these cases
would be $15,000, as recovered from Legal Aid NSW.

However, both Victoria Legal Aid and Legal Aid NSW apply a strict means and merits test in
processing applications from public interest plaintiffs, which may consequently leave many
ineligible for assistance. The limit of $15,000 for adverse costs protection is also very low. In
the case of Haraksin v Murrays Australia Ltd,    which was brought in the Federal Court, the
applicant had to seek a maximum costs order to protect herself against the risk of adverse
costs orders exceeding $15,000. The Court in that case made orders setting the maximum
costs at $25,000, meaning the legal aid indemnity did not cover the full costs risk.

Due to the difficulty of plaintiffs in public interest matters accessing legal aid indemnities
and the low amount of costs protection, we recommend that:
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Removing tax deductibility of legal fees for corporations where
they engage in unreasonable conduct

Currently, public interest litigants pursuing civil claims are unable to claim their legal costs
as a tax deduction, in contrast to corporations, who are able to claim the costs of litigation if
it occurs in the course of conducting their business. 

This means that while public interest litigants often face bankruptcy in order to pursue
meritorious matters, well-resourced corporations can deduct legal fees from otherwise
taxable income, often where they have engaged in the wrongful act that is being
challenged through litigation. This causes another power imbalance in litigation. 

We recommend reforms to ensure that tax deductibility of legal costs are not available to
corporations where they have engaged in unreasonable conduct in the course of litigation,
as determined by the court.

While many of the options explored above represent alternative approaches to mitigating
adverse costs risk in Australia, this proposal is an additional and complementary measure
that would improve equity in the apportionment of legal costs. We recommend reforms to
the tax deductibility of legal fees are implemented in addition to the Equal Access costs
model.
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In 2020, PIAC represented an 8-year-old autistic girl in a disability
discrimination claim, after she was expelled from her primary school in
Year 2. The case alleged that the school discriminated against Catherine
because of her autism, by banning her from the school bus and by
expelling her from school. 

The case was ultimately settled with agreement from the school to
implement disability awareness training and undertake a comprehensive
review of its behaviour management policy. 

Catherine and her mother, Hannah, would not have been able to file the
case if PIAC and Grata Fund had not agreed to provide them with adverse
cost protection.

Case study: Catherine and her family
fight for her right to education
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Adverse costs reform is
vital to democracy

As detailed in this report, adverse costs pose a major barrier to public interest litigation. Due
to their prohibitive character, adverse costs thwart the pursuit of meritorious claims, and
the rule of law is circumvented due to hip-pocket limitations. 

The ability to challenge government and corporate decision-making is vital to our
democracy. Public interest cases have significant benefits for the community, including
through developing and clarifying the law, increasing public confidence in our legal system,
and catalysing systemic change that impacts marginalised communities. 

We consider adverse costs reform is now critical. Comparative jurisdictions have introduced,
and continue to build on, alternative costs models for public interest litigation. It’s time for
Australian governments to commit to adverse costs reform to ensure public interest cases
can be brought, and courts can fulfil their role in our democracy.
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Grata is currently supporting Gudanji woman and traditional owner Josie
Davey Green, Garawa elder Jack Green, and the Environment Centre NT
who are challenging the NT government in relation to Glencore’s McArthur
River zinc lead mine. 

The open cut mine - which is situated on the traditional lands of the
Gudanji people - is polluting the lands and waters of the Garawa, Gudanji,
Marra and Yanyuwa peoples. The plaintiffs, represented by the
Environmental Defenders Office, have launched a judicial review challenge
of the NT government’s decision to reduce the amount of money Glencore
needs to put aside to clean up the site.
 
It would not have been possible for the Traditional Owners to go up against
the resources of the NT Government without adverse costs protection.

Case study: Traditional Owners
challenging the McArthur River Mine
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Appendix
 

Cost rules across Australia at a glance: Federal

High Court of Australia Rule 50.01 of the High Court Rules 2004 (Cth)
provides that the power to determine costs are in the
full discretion of the Court.

Court Power to determine costs Application of rule in public interest cases

While the High Court has made a no cost order in
the determination of proceedings before it, it has not
made a protective costs order to date. 

No cost orders

The High Court is willing to take the ‘public interest’
into account when making costs orders in matters
that are brought in its original jurisdiction and on
appeal. Bodruddaza v Minister for Immigration and
Multicultural and Indigenous Affairs (2007) 228 CLR
651 demonstrated that the High Court will consider
making a no costs order when it concerns the
determination of a public interest question. 
Oshlack v Richmond River Council (1998) concerned
whether a public interest element within a case
could allow a departure from the usual rule. The
High Court upheld the decision of the trial judge and
indicated that it was open to the judge to look to the
purpose of the litigation in their exercise of their
judicial discretion on costs.
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Federal Court of
Australia

Section 43 of the Federal Court of Australia Act 1973
(Cth) provides that the Court or Judge has the
discretion to award costs in all proceedings before
the Court, other than proceedings in respect of
which that or any other Act provides that costs must
not be awarded. 

The Federal Court has the power to make no adverse
cost orders.
 
The Federal Court has the explicit power to
determine the maximum costs in a proceeding.    If a
maximum costs order is granted, the costs of
proceedings will be capped from the beginning of
the case. 

Though no adverse costs orders and protective costs
orders are available, there is no legislative
requirement on the Federal Court to account for the
public interest when making cost orders.

No cost orders
Ruddock v Vardalis (No 2) (2001) is the leading case
for the granting of an order for no costs at the
conclusion of proceedings.    However, there are no
general principles providing guidance on when the
Federal Court should depart from the usual rule.   
 The existence of a public interest element alone has
not been strong enough grounds to grant a no
adverse costs order.

Protective Cost Orders (or Maximum Cost Orders)
A determinative set of factors for the court to
consider in making a PCO does not exist. In
Corcoran v Virgin Blue Airlines Pty Ltd Bennett J
identified the following factors as relevant in
exercising the Federal Court’s discretion in regard to
PCOs:
(a) the timing of the application;
(b) the complexity of the factual or legal issues raised
in the proceeding;
(c) the amount of damages the applicant seeks to
recover and the extent of any other remedies sought;
(d) whether the applicant’s claims are arguable and
not frivolous or vexatious;
(e) the undesirability of forcing the applicant to
abandon the proceedings;
(f) whether there is a public interest element to the
case;
(g) the costs likely to be incurred by the parties in the
preparation for, and hearing of, the matter; and
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Federal Court of
Australia (continued). 

(h) whether the party opposing the making of the
order has been uncooperative and/or has delayed
the proceedings, and
(i) any other matters which may go towards
establishing that there should be a departure in
advance from the usual rule. 
     
Houston v New South Wales [2020] FCA 502, in an
interlocutory application for a maximum cost order,
considered the purpose of r 40.51. Griffiths J
suggested the rule is not designed to limit a party’s
exposure to an adverse cost order in lengthy
commercial litigation but to facilitate ‘access to
justice, public interest, and a desire to limit the costs
of all parties, particularly in less complex and shorter
cases.’    The application was ultimately unsuccessful
and the litigation was not found to be in the public
interest. 
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Cost rules across Australia at a glance: State and Territory
Supreme Courts

Supreme Court of the
Australian Capital
Territory

Section 15 of the Australian Capital Territory
Supreme Court Act 1933 (Cth) provides that the
Court or Judge has the discretion to award costs in
all matters brought before the Court. 

The ACT Supreme Court has the power to order costs
at any stage of the proceeding.      In theory, the
ACTSC has the power to order a protective costs
order or no cost order, but the discretion to has
rarely, if ever, been exercised.

Court Power to determine costs Application of rule in public interest cases

The ACT Supreme Court has found that the usual
rule, that costs follow the event, should be followed
unless there are ‘special circumstances’ warranting a
departure.      The ACTSC has acknowledged the
decision in Oshlack v Richmond River Council [1993]
HCA 11, in finding that “special circumstances” may
be established where a case has been brought to
forward the public interest. 

No cost orders
Kent v Cavanagh (1973) 1 ACTR 43 was one of the
early, and few cases where the court found that the
legal issue to be debated was sufficiently important
to the greater public, and the Government’s access
to public funds so ‘unlimited’, that it would be
excessive and not in the public interest to require a
plaintiff to pay costs. In this case, the Court made no
order as to costs. 
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Supreme Court of NSW Section 98 of the Civil Procedure Act 2005 (NSW)

(‘CPA’) provides that subject to the rules of the Court,
costs are at the discretion of the Court and the Court
has full power to determine by whom, to whom and
to what extent costs are to be paid. 

The ‘usual rule’ is captured in rule 42.1 of the UCPR,
which states that in the ordinary course of
proceedings, costs follow the event. It has been held
that “the circumstances in which a court may depart
from the usual costs rule are varied, but there must
be something out of the ordinary in the case to
justify the departure.”

Protective Costs Orders
Rule 42.4 of the UCPR empowers NSW courts with a
qualified discretion to set a maximum amount on
the costs that can be recovered by one party to
proceedings from another. There is no statutory
requirement to take into account the public interest
in making a protective cost order.

Section 60 of the CPA provides direction as to the
proportionality of costs: ‘in any proceedings, the
practice and procedure of the court should be
implemented with the object of resolving the issues
between the parties in such a way that the cost to
the parties is so proportionate to the importance and
complexity of the subject-matter in dispute.

No cost orders
It appears that the NSW Supreme Court has not
granted a no cost order at the conclusion of any
public interest proceedings. 

Protective Cost Orders
Delta Electricity v Blue Mountains Conservation
Society Inc [2010] was the first case that granted a
PCO in NSW.      It remains the leading case that
established the factors used to decide whether a
PCO should be granted. The full list of factors
considered by Justice Pain at first instance, derived
from the Corcoran Factors, included:
(a) the timing of the application;
(b) whether the claim appears arguable;
(c) whether the matter constitutes public interest
litigation;
(d) whether the plaintiff has a private interest;
(e) whether the proceedings will continue if the
protective costs order is not made;
(f) whether counsel for the applicant are acting pro
bono;
(g) the parties’ financial means; and
(h) whether the making of such an order is
rewarding inefficient litigation.
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Supreme Court of NSW
(continued)

No cost orders
While there is no express rule for no cost orders,
given the breadth of r 98, it is within the Court’s
discretion to make a no cost order. 

Supreme Court of
Victoria

Section 24 of the Supreme Court Act 1986 (Vic)
provides that the Supreme Court of Victoria has full
discretion to determine by whom and to what extent
costs are to be paid in all matters in the Court.     
 This is reinforced by section 65C of the Civil
Procedure Act 2010 (Vic) which stipulates that courts
have the power to make any order as they consider
appropriate to advance the overarching purpose of
that act.  

One of the specific alternative costs orders identified
in section 65C of the CPA is that the Court may “fix or
cap recoverable costs in advance”. 

Section 65C(2A) of the VIC CPA provides a set of
criteria that Courts can consider when deciding to fix
or cap recoverable costs in advance, including the
timing of the application, the complexity of the legal
and factual issues raised, whether the party seeking
the order is claiming damages, the financial
circumstances of the parties, and whether there is a
public interest element. 

the issues raised are of general importance;
the public interest requires that those issues
should be resolved; 
the applicant has no private interest in the case;                               
having regard to the financial resources of the
applicant and the respondent(s), and to the
amount of costs that are likely to be involved, it is
fair and just to make the order; and                            
 if the order is not made, the applicant will
probably discontinue the proceeding and will be
acting reasonably in doing so.

No cost orders
It appears that Victorian courts have not granted a
no cost order at the conclusion of any public interest
proceedings. 

Protective Costs Orders
A set of criteria for the granting of a PCO was
identified in Bare v Small & Others:
The Court expressed that when granting such an
order, it must be satisfied that:

1.
2.

3.
4.

5.

When a case does not have a significant public
interest element, a PCO will not be granted.
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Supreme Court of
Queensland

Section 681(1) of the Uniform Civil Procedure Rules
1999 (Qld) provides the Supreme Court of
Queensland with the discretionary authority to order
both costs of proceedings and costs applications
that follow the event.  

Rules 682 and 684 of the UCPR specify that the
assessment of costs may occur after the proceeding
and that costs can be awarded for a particular
question in the proceeding.     If the proceeding
would unnecessarily continue but for a costs issue,
the parties may apply for costs orders.

Section 49 of the Judicial Review Act 1991 (Qld)
provides that on application by a party, the Court
may make an order that another party indemnify the
applicant for reasonable costs incurred; or that the
applicant bear their own costs, regardless of the
outcome.     In determining whether the Court is to
make an order declaring that a party to a judicial
review application bears only its costs of the
proceeding, the Court may consider whether the
proceeding involved an issue that affects, or may
affect, a public interest.  

It appears there is yet to be a successful attempt to
have a no adverse cost order issued on the basis of
‘public interest’ within Queensland. The Court has
previously dismissed ‘public interest’ claims on the
ground that the applicant has a private interest in
the proceeding.

In Meizer v Chief Executive, Dept of Corrective
Services [2005], Douglas J ordered that, pursuant to
section 49 of the Judicial Review Act 1991, the
respondent indemnify the applicant in relation to his
costs properly incurred in the judicial review
application. 
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Supreme Court of the
Northern Territory

It appears there is yet to be a successful attempt to
have an order resembling a PCO or no cost order
issued in a public interest matter in the Supreme
Court of the Northern Territory. The recent decision
in Phillips v Chief Health Officer [2022] NTSC 29
dismissed an application for a PCO.

 
Under rule 63.03(1) of the Supreme Court Rules 1987
(NT), the costs of a proceeding are at the discretion of
the Court.     While there is no express provision in
Northern Territory legislation for protective costs
orders, the NT Supreme Court has recently
determined that it has the power, in its discretion, to
make a protective costs order.
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Supreme Court of South
Australia

Under section 40 of the Supreme Court Act 1935 (SA),
the Supreme Court of South Australia has full power
to determine by whom and to what extent costs are
to be paid. 

While there is no express provision for protective
costs orders or no adverse cost orders in South
Australia, the Uniform Civil Rules 2020 (SA), which
came into effect on 18 May 2020, provide a non-
exhaustive list of factors that South Australian courts
may have regard to in exercising its discretion as to
costs. 

Rule 194.5 lists general costs principles. But these are
subject to other applicable rules/principles and,
importantly, the overriding discretion of the Court as
to costs.

Guiding factors for the Court to consider in exercising
this direction include:
(f) the value and importance of the relief sought or
any relief obtained;

It appears there is yet to be a successful attempt to
have an order resembling a PCO or no cost order
issued in a public interest matter in the Supreme
Court of South Australia. 120
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Supreme Court of South
Australia (continued)

(g) any public interest in the subject matter of the
proceedings or public benefit from the prosecution
or defence of the proceeding;      or
(h) whether costs awarded are to be met by a person
or out of a fund.

As such, the inclusion of ‘public interest’ as a
discretionary factor in costs provides an explicit basis
for South Australian courts to make costs orders to
the same effect as protective costs orders or no
adverse costs orders. 
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Supreme Court of
Western Australia

Section 37 of the Supreme Court Act 1935 (WA)
provides that costs are at the discretion of the Court
or judge, and they have the full power to determine
by whom or out of what estate, fund, or property,
and to what extent such costs are to be paid. 

The Supreme Court Rules 1971 (WA) provide that
subject to the express provisions of any statute, the
Court will generally order that the successful party to
any action or matter recover their costs. 

Order 66, rule 51 of the Supreme Court Rules 1975
(WA) provides that the Court may make an order
fixing the costs of a party to the action or matter. 

The proceedings raise novel legal issues of
general public importance;
The extent of public support for the position
adopted by the unsuccessful party;
The lack of any prospect of private benefit or
advantage to be gained from the proceedings by
the unsuccessful party;

The WA Supreme Court has made no cost orders and
orders fixing the costs to be paid.

In Conservation Council of Western Australia (Inc) v
Hon Stephen Dawson MLC [2018] Martin CJ outlined
a set of criteria for deciding whether ‘special
circumstances’ apply and a departure from the usual
rule is warranted, including whether:
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Supreme Court of
Western Australia
(continued)

An alleged breach of any provision of the
Australian Consumer Law; or
Unconscionable conduct from a financial services
licensee;      or
Unconscionable conduct in relation to body
corporates giving a benefit to a director;      or 
An allegation of unconscionable conduct; or
Allegation of economic duress or abuse of  
 power.

Order 66, rule 25 of the Supreme Court Rules 1971
(WA) provides that the Court may, on an application
by a claimant make an own costs order at any time
during the proceedings on a claim for relief in
connection with:

The arguability of the case brought;
The special relationship between Aboriginal
people and their land; and
The efficiency with which the case was
presented.

The WA Court of Appeal has also held that the court
must consider whether ‘special circumstances’ exist
to justify a departure from the usual order, which
requires a balancing exercise by the court.     The
court noted that litigants ‘espousing a public interest’
are not granted immunity from costs or a ‘free kick.’
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Supreme Court of
Tasmania

Section 12 of the Supreme Court Civil Procedure Act
1932 (Tas) provides that the Supreme Court of
Tasmania has jurisdiction to award costs in all causes
and matters, including proceedings for judicial
review.      Similarly, rules 57 and 58 of the Supreme
Court Rules 2000 (Tas) provides the Court with full
discretion to determine the costs of judicial
proceedings.

There is no express provision in Tasmanian legislation
for protective costs orders or no adverse cost orders. 

It appears there is yet to be a successful attempt to
have an order resembling a PCO or no cost order
issued in a public interest matter in the Supreme
Court of Tasmania. 
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