




Senate Standing Committee on Foreign Affairs, Defence and Trade 

QUESTIONS ON NOTICE- COMMITTEES 

DLA Piper Hearing- 14 March 2013 

Q3: Time Limitations 

Senator Xenophon asked on Thursday, 14 March 2013 Hansard page 27 

At what point in time, if there has been a point in time, did the department consider the 
issue as to whether, since the DLA Piper review was instigated, the time limitation points 
would be taken by the department or not? 

Response: 

Defence is bound to comply with paragraph 8 of the Legal Services Directions 2005 in 
relation to reliance on limitation periods. In accordance with paragraph 8.1, Defence 
would be required to plead a defence based on the expiry of an applicable limitation 
period unless exceptional circumstances existed and the Attorney-General consented (a 
copy of paragraph 8 is attached). Exceptional circumstances would include where 
Defence has through its own conduct contributed to the delay in the claimant bring the 
claim. 

Similarly, if a claimant made an application for an extension of a limitation period, 
Defence would be required under paragraph 8.2 to oppose the application unless approval 
to consent were given by the Attorney-General. Such consent would normally be given 
only in exceptional circumstances which would justify not pleading a limitation defence 
or where it was expected that the application would succeed. 

Given the above requirements and noting that the details of the claims have not been 
communicated to Defence, Defence has not considered its position on the question of 
limitation periods other than it will continue to comply with paragraph 8 of the Legal 
Services Directions 2005. 



Attachment 

8 Reliance on limitation periods 

Agencies are to get approval before waiving or agreeing to extend limitation 
periods 

8. I A defence based on the expiry of an applicable limitation period is to be 
pleaded by an FMA agency, unless approval not to do so is given by the 
Attorney-General. Approval will normally be given only in exceptional 
circumstances, for example, where the Commonwealth has through its own 
conduct contributed to the delay in the plaintiff bringing the claim. 

8.2 An application for an extension of a limitation period is to be opposed by the 
agency unless approval to consent to the application is given by the 
Attorney-General. Approval will normally be given only in exceptional 
circumstances which would justify not pleading a limitation defence or where it 
is expected that the application will succeed (in which case not consenting 
would be likely to result in unnecessary costs and delay.) 

When Attorney-General's approval is not required 

8.3 Although paragraph 8.1 requires an FMA agency to plead a defence based on 
the expiry of an applicable limitation period, this does not prevent the agency 
from settling a claim involving a limitation period without the approval of the 
Attorney-General in the following circumstances: 
(a) where legal advice has been obtained recommending settlement of a claim, 

based (among other things) on an assessment of the plaintiffs prospects of 
success regarding the limitation period issue; and 

(b) to the extent that there are perceived to be weaknesses in the plaintiffs 
position in that regard, these weaknesses are taken into account when 
determining an appropriate discount to the offer of settlement. 

Meaning of 'limitation period' 

8.4 Reference to the term 'limitation period' in paragraphs 8.1 and 8.2 is intended 
to cover only the initial commencement of court proceedings where the court is 
exercising original jurisdiction. It is not intended to cover, for example: 

(a) time limits applicable to procedural steps in litigation (eg time for filing a 
statement of claim or providing discovery); 

(b) periods in which to appeal (eg from a single judge of the Federal Court to 
the Full Court of the Federal Court); or 

(c) time limits that apply to the judicial or merits review of administrative 
decisions. 
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