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1. Introduction 

The Senate Standing Committee on Legal and Constitutional Affairs has asked for 

submissions for its Inquiry into the Patent Amendment (Human Genes and Biological 

Materials) Bill 2010 (the Bill). I offer a summary of the results of some of my 

research at IPRIA in the hope that the Committee will find them useful.
1
 I should note 

at the outset, the focus of my work in this area has been historical; as such, this 

submission is aimed only at the proposed amendment to s. 18(1)(a) of the Patents Act 

1990 (and by implication the amendment to s. 18(1A)(a)). In short, I do not think that 

the apparently expanded role of s. 6 of the Statute of Monopolies 1624 (the Statute) 

will add clarity to patent practice today – on the basis that there is no evidence that 

there was a clear distinction between invention and discovery in the early 17
th

 century. 

An exploration of the political, economic and “technological” context of the Statute, 

and the evidence we have of its use, will demonstrate the drafters of the Statute did 

not mean the same thing as the drafters of the Bill seem to think they meant. 

2.  Context of the Statute of Monopolies 

(a) The politics 

It seems accepted by most lawyers and legal academics that the patent system, prior to 

the passing of the Statute was dominated by nepotism; an abuse that was only stopped 

by the Act – a triumph of pure innovation policy over the Crown in 1624. This is a 

simplistic reading of a complex time in English history. It is easy, from a 21
st
 century 

vantage-point, to view the politics of early modern England in superficial terms. A 

nuanced reading of the provisions of the Statute requires an acknowledgement of the 

different groups that contributed to those politics.  

A survey of the available material indicates that the Statute was a political 

compromise. As such, it was in the interests of both sides, the Crown and Parliament, 

for it to pass.
2
 The issue of patents had become a site of conflict within the House of 

                                                
1
 Aspects of this work has been published as C. Dent, ‘Patent Policy In Early Modern England: Jobs, 

Trade And Regulation’ (2006) 10 Legal History 71-95; and C. Dent, ‘“Generally Inconvenient”: The 

1624 Statute of Monopolies as Political Compromise’ (2009) 33 Melbourne University Law Review 

415-453. The latter article is attached to this submission. 
2
 For Parliament, the Act provided a restriction on the power of the Crown. That the Crown was happy 

to assent to the Bill implies that there was royal agreement with the key parts of it (the King could have 

postponed the Bill, so the benefits to him of its passage such as an end to the conflict in Parliament and 



Commons and had been since the time of Elizabeth.
3
 It may be noted that much of the 

understanding of the patents of the time being abused stems from speeches in the 

House, many of which were made as a result of the interests of their constituents 

(such as outports jealous of the power of London, gentlemen complaining about the 

price of starch for their ruffs or personal enmity against a particular patentee).
4
  

The partisan nature of the speeches is in contrast to the overall expansion of the 

economy at the time. The patent system under Elizabeth and James, then, may be seen 

as involving a set of policy-settings (aimed at increasing employment, improving the 

balance of trade with the continent and regulating industries) that had been employed 

by the Crown to good effect.
5
 This does not mean it was perfect, there were, no doubt, 

some grants that were not in the national interest; however, it appears that the patent 

system, prior to 1624, was an early form of innovation policy – a policy that was 

formalised with the Statute of Monopolies.  

(b) The economics 

When I say it was an early form of policy, the theoretical understandings that 

underpin policies today were not as evident back in the early modern period. An 

understanding of the goals of the mercantilists, however, does assist in the 

interpretation of one of the key phrases of s. 6 of the Statute: that grants should not be 

“mischievous to the state, by raising prices of commodities at home, or hurt of trade, 

or generally inconvenient”.
6
 The prime policy objective of the mercantilists was 

wealth creation. It was the wealth of the nation as a whole, rather than of individuals, 

                                                                                                                                       
funds to prepare for a war with Spain, were sufficient for the Bill to become law). Further, there were a 

number of odd exceptions included in the Statute – the one for the ‘Host-men of Newcastle’ (s. 12); the 

licensing of taverns (s. 12); the transportation of calf-skins (s. 13); and the making of smalts (s. 14). 

The inclusion of these exceptions is support for the argument that the Statute was an act of political 

compromise and not the expression of a Parliament speaking with a single voice. 
3
 It should not be forgotten that patents in early modern England were not confined to patents for 

inventions; patents also covered grants of privilege to particular members of society (often, but not 

only, members of the monarch’s household). 
4
 It is important to note that elections were not contested in the same way they are today – there was, 

for example, no universal suffrage. This meant that key interests in major regional cities such as 

Newcastle and Bristol were central to the election of individuals to Parliament; which, in turn, meant 

that MPs took their seats to represents these interests as much as to represent the interests of the 

broader (non-voting) population. 
5
 Dent, ‘Patent Policy In Early Modern England’, above n 1, 93-95. 

6 Economics in the sixteenth and seventeenth century was not the developed academic discipline 

evident today. There were no university courses on the subject and there were no dedicated 

professional “theorists”. However, there was a significant group of commentators who based their 

writings on their practical experiences as merchants. Further, given their success in overseas trade, 

these merchants had the ear of the corporations and some Parliamentarians. 



that was important. Two of the key themes of the mercantilists are relevant to the 

drafting of the section; these being the desire to boost employment and the benefits of 

improving the balance of trade. The latter concern is evident in the phrase “hurt of 

trade” in s. 6;
7
 it is also implied in the phrase “raising the prices of commodities at 

home” – the sense of the word “commodity” in the 17
th

 century focused on quantities 

of goods suitable for trade.
8
 

With respect to other aspects of s.6, the meanings of “mischievous to the state” and 

“generally inconvenient” are not, at first glance, clear. In terms of the former, it has 

been suggested that the test of being “mischievous to the state” focused on whether or 

not a grant, ‘though otherwise meritorious’ would have the ‘effect of creating 

unemployment’.
9
 In terms of the latter, different interpretations have been suggested 

in the literature. According to one commentator, the Commons found a patent 

inconvenient if the grant ‘though clearly obnoxious or injurious to the commonwealth, 

could not be proved definitely illegal’.
10

 An historian also considered that the test of 

inconveniency was viewed ‘through fiscal spectacles’.
11

 Further, Coke himself, in his 

commentary on the Statute, stated that an invention was ‘inconvenient’ and therefore 

contrary to the Act, if it turned ‘many men to idleness’.
12

 It is likely, then, that the 

tests within s. 6, taken together, were aimed to be a broad national interest test – if a 

patent for an invention did not contribute to the “common wealth” (such as in terms of 

employment), then it would be contrary to the Act and, as a result, not granted.
13

 

                                                
7 It is also evident in the language in the patent grant documents. The 1623 (pre-Statute) grant to 

Gomelden for furnaces for lead said that the invention will ‘increase commodity at home and increase 

trade’; and a 1622 grant, again lead-related, stated that the manufacture of the lead would allow export 

and ‘employ poor subjects’. 
8 The logic, presumably, was that if patents increased the cost of manufacturing commodities in 

England, then it would make those goods less attractive to those in Europe, thereby impacting the 

balance of traded. 
9
 William Holdsworth, A History of English Law (3

rd
 ed, 1945) vol. 4, 354. 

10 Elizabeth Read Foster, ‘The Procedure of the House of Commons against Patents and Monopolies, 

1621-1624’ in William Appleton Aiken and Basil Duke Henning (eds), Conflict in Stuart England: 

Essays in Honour of Wallace Notestein (1970), 74. 
11

 Edward Hughes, Studies in Administration and Finance 1558-1825 (1934), 69. 
12 The Third Part of the Institutes of the Laws of England (1628/1979), 184. Encouraging employment 

was of particular importance to the English Parliament in the 1620s as there was significant 

unemployment and poverty that resulted from the bad harvests and declining trade of 1621 and 1622. 
13

 One final point may be made about the construction of s. 6. The drafting style of the writers of the 

Statute was to ensure coverage by listing all possible alternatives. Section 1 of the Statute, for example, 

lists every version of royal grant to ensure that none are omitted – despite the fact that there is 

significant overlap between the categories. It is arguable, at least, that a similar approach was adopted 

in s. 6. That is, it is not clear that, as a matter of statutory construction, that the categories “not contrary 

to the law”, “mischievous to the state” and “generally inconvenient” should be read to operate 



(c) The technology 

It may be noted, in addition, that there was support amongst the mercantilists for the 

ideal of patents for invention.
 
This support did not equate to a specific desire for the 

development of all new technology. For example, there is evidence that patents for 

previously unknown inventions for a stocking knitting machine, a water-closet and 

armour plates were not granted to their inventors – with reasons for rejection 

including the impact it would have on employment. So, only particular types of 

innovation were encouraged. 

An exploration of 16
th

 century case law gives a limited perspective of the type of 

technology that was protectable prior to the passing of the Statute. A survey produces 

four decisions: Hasting’s Case (1569), Bircot’s Case (1572), Mathey’s Case (1571) 

and Humphrey’s Case (no date is provided). There are no surviving reports for any of 

these; three are described in Noy’s report of Darcy v Allen
14

 and the fourth, Bircot’s 

Case, is considered in Coke’s Institutes.
15

 It is likely, however, that Bircot’s Case and 

Humphrey’s Case relates to the same patent.
16

 Two of the three cases (Hasting’s and 

Mathey’s) are said to relate to patents for inventions allegedly brought in from 

overseas with the finding of the court reported to be that, as the technology was 

already in England, the patents were invalid. The third patent (Humphrey’s/Bircot’s) 

related to an alleged invention of Humphrey – this was held invalid because the 

technology was already in use in Derbyshire.
17

 The only conclusion, then, that can be 

drawn from case law is that a “new manufacture” had to be a form of technology that 

did not exist in England prior to the grant of the patent. In other words, the term 

“invention” did not have the same connotations in early modern England as it does 

                                                                                                                                       
exclusively. This would support a reading of the test for patents for invention as focusing on the 

national interest or, at least, the interests of furthering the common wealth. 
14

 Noy 173, 183, 74 ER 1131, 1139-40. 
15

 The Third Part of the Institutes of the Laws of England (1628/1979), 181. 
16

 Hulme refers to Coke’s writings on the patent of Humphrey (E. Hulme, ‘The History of the Patent 

System under the Prerogative and at Common Law (1896) 12 Law Quarterly Review 141,148), whereas 

the only pre-Darcy v Allen case relating to patents for invention referred to by Coke is Bircot’s Case. 

Both Humphrey’s Case and Bircot’s Case relate to a patent for smelting lead ore. The grants could, 

therefore, have been for the same invention and the grant may have been transferred from one to the 

other. 
17

 It is from Coke’s writing on this decision that the phrase ‘to put a new button on an old coat’ entered 

the patent literature – suggesting that the patent involved a small improvement on the existing 

technology. The mention by Noy, and the reference to Coke in Hulme, of the case seem to indicate that 

it was only a matter of prior use of the same technology. 



now – specifically, the term “invention” included the introduction of a new 

technology from a foreign country.
18

 

This is not surprising when one key aspect of early modern society is considered – the 

intellectual environment. It should not be forgotten that the Elizabethan and Jacobean 

patent system predated the Enlightenment in England (whether this is measure from 

the publication of Newton’s Principia Mathematica in 1687 or even the establishment 

of the Royal Society in 1660). The idea of the dedicated scientist or technologist who 

pursued new knowledge for its own sake, therefore, was not central to the thinking of 

technological advancement. That is, patents may not have been seen as “carrots” for 

technological innovators; it is perhaps more likely that the key target of the incentive 

was merchants – those who had contacts on the continent and the capacity to bring 

new technologies back to England. 

In short, patents were granted to reward the “discovering” of technologies on the 

continent with grants being seen, and described in the documents, as rewards for the 

travel and endeavours of those who imported the inventions. The importance of this 

discussion is that it is not clear that the drafters of the Statute did hold that there was a 

key difference between discovery and invention. It may be noted that there is no 

record of the debates of 1624 and no evidence that the Parliamentarians considered 

there to be a distinction between discovery and invention. Their eyes were not on 

advances in the sciences or technological development but simply on increasing 

employment and reducing the level of imported goods from the continent. 

3.  Use of Statute of Monopolies in the 17
th

 Centuries 

Insight into the understandings that fuelled the passing of the Statute can be gained 

from the evidence we have about the use of the patent system after 1624. A survey of 

the approximately 100 patents granted in the first 18 years after the “new” system 

shows that innovation may not have been central despite the new enactment. There 

was, for example, a patent for “planting carrot roots and seeds” (to Worsley in 1638), 

one for ploughing land (to Brouncker in 1627 and one to Parham in 1634 – it may be 

                                                
18 The attraction of this form of technology transfer to the mercantilists is obvious when it is considered 

that the importation of technology from the continent would mean that more English workers would be 

employed in order to work the technology. Also, if the goods that resulted from the technology were 

now produced in England, there would no longer be a need to import these goods from Europe, thereby 

improving the balance of trade. 



noted that neither patent was obviously for a new form of manufactured plough) and 

one for “transporting cattle” (to Wyott in 1628). Further, there were multiple patents 

for draining land or mines (a total of 12) and four for the manufacture of salt (patents 

for the production of salt were some of those complained about in Parliament prior to 

the Statute of Monopolies). The fact that in 1630, three patents were granted to 

Ramseye – one for raising water, one for the manufacture of saltpetre
19

 and one for 

“separating metals” – may look particularly suspect when it is known that Ramseye 

was a Groom of the Privy Chamber. 

A second source of information may be examined for the use of the patent system 

post-1624. That is the case law that developed around challenges to patents granted 

after the Statute. It should be noted that very few cases could be seen to relate to 

patents for invention.
20

 One decision (Administors of Calthorp v Waymans (1676) 3 

Keble 710; 84 ER 966) held that as long as the invention was new to England, then it 

was allowed under the Statute (the machine in question was known in Holland before 

it was used in England).
21

 Another decision (Colt v Woollaston (1723) 2 P Wms 154; 

24 ER 679) focused on a “project” that was supported by a patent for extracting oil 

out of English radishes (a project that, according to the court, succeeded only in 

enriching the projector). One other decision states, as obiter (the decision involved the 

printing of books), that a ‘small variation of the invention would not entitle the 

defendant to break in upon the patent’ (Gibbs v Cole (1734) 3 P Wms 255; 24 ER 

1051). Finally, a patent for soap-making was held to be good on the grounds that was 

aimed at the regulation and ordering of the trade and was granted to a corporation 

rather than an individual – though it did not involve a new method of manufacture 

(Hays v Harding (1656) Hardres 53; 145 ER 376). 

This is not to say no patents were granted for technological advancement. I am not an 

expert in the history of metal production to know whether the grant for the production 

of steel in 1626 reflected an advance in the technology, or the 1627 patent for 

manufacture of iron was a development or just the creation of a monopoly over a 

previously known and used process. The point here is that it is not evident from the 

                                                
19

 Patents for the production of saltpetre were also problematic prior to 1624 – in many cases because 

the patent gave the patentee the right to dig up the land of other people in the search for manure. 
20

 This conclusion is the result of a search of the English Reports and Hayward’s Patent Cases for the 

period 1624 to 1750. Most of the 17
th

 century patent decisions focus on the printing patents and the 

control that the Company of Stationers (and others) had in the reproduction of books. 
21 This interpretation was affirmed in Edgeberry v Stephens Holt KB 475; 90 ER 1162. 



primary material available that only truly innovative techniques and products were 

granted patents.  In other words, there is nothing to prove that the purpose of the 

Statute was to invent new manufactures in the way the term invention is used today. 

4. Conclusion 

The explanatory memorandum for the Bill states that the distinction between 

discoveries and inventions ‘is in keeping with the original intent of the English 

Parliament’. This survey of the historical material available today (summarised in this 

submission and article) shows no evidence of such a distinction being drawn.
22

 The 

policies that underpinned the exceptions in the Statute focused in jobs, foreign trade 

and the regulation of industries and not about the advancement of knowledge. 

The question is: does this historical detail matter? At one level no; an erroneous claim 

in the explanatory memorandum is not likely to impact on the application and 

interpretation of an amended Patents Act. However, if the purpose of the amendment 

is to reinforce the distinction between the two concepts, then there may be more 

effective ways of doing it.
23

 The language of s.18(1)(a) is already ‘obscure’,
24

 to 

import the whole of s. 6 of the Statute of Monopolies would only make the issue of 

interpretation more challenging. The Stuart Parliament, and later judges, used 

contemporary understandings of economics and the law to find a (partial) solution,  

that made sense at them, to a problem that was very much of its time. Why would we 

use a 17
th

  century fix for a very modern public welfare issue when we wouldn’t use 

early modern understandings of medicine to fix a current public health problem? 

                                                
22

 The lack of distinction is emphasised by a statements in a later case. Justice Buller, in Boulton v Bull, 

referred to previous decision relating to “Dollond’s patent” (there is no record of the full decision 

relating to this patent). Buller J’s reference to this earlier case included the statements: ‘Mechanical and 

chemical discoveries all come within the description of manufactures; and it is no objection to either of 

them that the articles of which they were composed were known and were in use before, provided the 

compound article which is the object of the invention, is new’: (1795) 2 H Bl 463, 487; 126 ER 651, 

663. If judges were using invention and discovery interchangeably in the eighteenth century, it is less 

likely that there were would have been a clear legal distinction between them in the seventeenth 

century. 
23

 Whether the distinction needs any further reinforcing beyond the case law and commentary that 

exists currently is beyond the scope of this submission. 
24 Advisory Council on Intellectual Property, Patentable Subject Matter, Report, 2010, 8. 
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ABSTRACT 

The Statute of Monopolies is central to one of the tests for patentability of 

inventions in the Patents Act 1990. The continued reference to the statute, 

almost 400 years after it was enacted, accords it an almost idealised status 

within patent law. Such a status does not acknowledge the political 

context of its passage through the Jacobean Parliament. This article 

addresses key aspects of the early modern period – including economic 

depression, issues of succession and the rivalry between the City of 

London and the outports – to argue that the Statute of Monopolies is best 

seen as a compromise; a political deal done between the Crown, the House 

of Lords and individuals and groups within the House of Commons.  

I. INTRODUCTION 

The current law of patents in Australia is underpinned by the Patents Act 1990 (Cth). 

One of the tests for the patentability of inventions in the Act is that the invention is a 

‘manner of manufacture within the meaning of s. 6 of the Statute of Monopolies’
25

 – a 

statute that was passed by the English Parliament in 1624.
26

 It would surprise many to 

hear that the law regulating the latest technical innovations is, in part, based on words 

written almost four centuries ago. This state of affairs is even more surprising given 

the acknowledgement that the terms of the provision are ‘ambiguous and obscure’.
27

 

This article provides a background, and discussion, of this historical requirement and 

the Statute of Monopolies generally in order to reduce that ambiguity. 

                                                
25

 Patents Act 1990 s. 18(1)(a). 
26

 The dating of the Statute of Monopolies is not consistent in the secondary literature. Some cases, 

judgments and texts refer to it as a 1623 Act and others as a 1624 Act. As the Statute was passed during 

the Parliament of 1624 and assented to on 29 May 1624, it shall be referred to here as the 1624 Act. 
27

 Australian Law Reform Commission, Genes and Ingenuity: Gene Patenting and Human Health, 

Report 99 (2004) [6.56]. What also may be seen as ambiguous and obscure is the High Court’s 

reference to the granting of some patents of the time as ‘excitingly unpredictable’: National Research 

Development Corporation v Commissioner of Patents (1959) 102 CLR 252, 271. 



The common understanding, amongst lawyers and legal academics, of the granting of 

patents by Elizabeth I and James I is of a tale of nepotism and abuse resulting in the 

1624 triumph of Parliament. One prominent legal historian goes so far as to state ‘of 

the magnitude of the evils caused by these inconsiderate grants to all classes of the 

community there can be no question’.
28

 The research presented here counters this 

assessment and argues that the assent of James, and so the content of the Statute of 

Monopolies, may not be the act of a contrite monarch – but of an old man who is one 

part of a weaving of political compromise out of the economic and social troubles of 

the time.
29

 Evidence of the other rapacious actions of the Crown and its favourites of 

the time – such as the sale of ward-ships
30

 and the abuse of customs duties
31

 – 

suggests the political protest that gave rise to the Act cannot be explained solely on 

the basis of the alleged abuses by patentees and their agents. 

Few would argue now that the 1624 Act is not a key moment in the history of patent 

law. This universal acknowledgement runs the risk that it is ascribed a degree of 

ideological purity as the broader context of its passing is forgotten. The purpose here 

is to highlight the factors that gave rise to the ‘crisis’ of the 1620s;
32

 a crisis for which 

the Statute of Monopolies was a (political) solution.
33

 This recognition of the 

                                                
28

 William Holdsworth, A History of English Law (3
rd

 ed, 1945) vol. 4, 347. It is acknowledged that 

non-legal historians do not have such a bleak view of the operation of the early patent system: See, for 

example, Joan Thirsk, Economic Policy and Projects: The Development of a Consumer Society in 

Early Modern England (1978); and Julian Martin, Francis Bacon, the State and the Reform of Natural 

Philosophy (1992). 
29

 It has already been ascertained, but not widely recognised, that James supported the passage of the 

Bill: Chris Kyle, ‘”But a Button to an Old Coat”’: The Enactment of the Statute of Monopolies, 21 

James 1 Cap. 3’ (1998) 19 Legal History 203, 218. There were, for example, a number of Bills from the 

1624 Parliament that were ‘spurned or deferred by James’: G A Harrison, ‘Innovation and Precedent: A 

Procedural Reappraisal of the 1625 Parliament’ (1987) 102 English Historical Review 31, 42. If it was 

not in his political interests, it is likely that James would have, at least, deferred the Statute of 

Monopolies too. 
30

 See, for example, J Hurstfield, ‘Lord Burghley as Master of the Court of Wards, 1561-1598’ (1949) 

31 Transactions of the Royal Historical Society 95. 
31 See, for example, Lawrence Stone, ‘The Fruits of Office: The Case of Robert Cecil, First Earl of 

Salisbury, 1596-1612’ in F J Fisher (ed), Essays in the Economic and Social History of Tudor and 

Stuart England (1961) 94ff. For another commentator, ‘worse’ than the ‘storms’ caused by patents was 

the ‘Stuarts’ resort to the imposition of new (and higher) customs duties’: Derek Hirst, The 

Representative of the People? Voters and Voting in England under the Early Stuarts (1975) 7. 
32

 The circumstances that gave rise to the Statute was, for one commentator, the second of three crises 

in the patent system. The first was in 1601 (discussed below) and the third was in the 1640s ‘when the 

Long Parliament cleared up some abuses which had recurred under the personal government of 

Charles’: G N Clark, ‘Early Capitalism and Invention’ (1936) 6 The Economic History Review 143, 

150. 
33

 The exploration of this crisis, in this article, requires the examination of the time from legal, 

economic, political and social perspectives. To paraphrase the words of Russell, a legal historian runs 

an ‘acute risk of becoming a prisoner of his documents’: Conrad Russell, Parliaments and English 



politically-constituted nature of the Act and its clauses may, in turn, allow for a more 

flexible approach to its continued use and interpretation in Australian jurisprudence;
34

 

alternatively, it may permit a realisation that the tests in the Act are but phrases of 

compromise and therefore of little intrinsic value.  

II. PATENTS IN EARLY MODERN ENGLAND 

To understand the context of the passage of the Statute of Monopolies, there needs to 

be an understanding of the patent system of the time. There are many histories of the 

system as it existed in the early modern period.
35

 There is no need, therefore, to 

describe it, in great detail, here. It is, however, important to highlight key differences 

between patents then and patents now; and to emphasise the policies that justified the 

granting of many of the patents of the time.
36

 

The term “patent”, at least when applied to grants of limited monopolies, is used more 

restrictively now than it was in early modern England. The term is limited, now, to 

new inventions or innovations. Patents then were applied more broadly. Others have 

considered these early patents to fall into three categories.
37

 The first is closely related 

to the current style of patent: patents for invention.
38

 Examples under Elizabeth and 

James include patents for the manufacture of sulphur, oil, sail-cloths, glass and mills 

for grinding corn.
39

 The secondary category includes the non obstante grants. These 

                                                                                                                                       
Politics 1621-1629 (1979) 2. It is important, then, to step outside texts from the legal tradition in order 

to achieve a wider perspective on the politics and decisions of the time. 
34 The interpretation of s. 6 of the Statute of Monopolies is currently the focus of a review by the 

Advisory Council on Intellectual Property, see Advisory Council on Intellectual Property, Patentable 

Subject Matter, Issues Paper (2008) 11.  
35

 See, for example, Harold Fox, Monopolies and Patents: A Study of the History and Future of the 

Patent Monopoly (1947); William Hyde Price, The English Patents of Monopoly (1913); E. Wyndham 

Hulme, ‘The History of the Patent System under the Prerogative and at Common Law’ (1896) 12 Law 

Quarterly Review 141; Arthur Gomme, Patents of Invention: Origin and Growth of the Patent System 

in Britain (1946); Christine MacLeod, Inventing the Industrial Revolution: The English Patent System, 

1660-1800 (1988); Adam Mossoff, ‘Rethinking the Development of Patents: An Intellectual History, 

1550 – 1800’ (2001) 52 Hastings Law Journal 1255; and William Letwin, ‘The English Common Law 

Concerning Monopolies’ (1953) 21 University of Chicago Law Review 355.  
36

 Much of the description in this Part is taken from Chris Dent, ‘Patent Policy In Early Modern 

England: Jobs, Trade And Regulation’ (2006) 10 Legal History 71. 
37

 At the time, however, patents were not understood in terms of separate categories. Further, as has 

been recognised, these categories are ‘not mutually exclusive’: D. Seaborne Davies, ‘Further Light on 

the Case of Monopolies’ (1932) 49 Law Quarterly Review 394, 398. 
38 “Invention”, or “to invent”, in early modern England carried additional meanings to the single sense 

of creation that it does now. Invention, then, also referred to the bringing to England of technologies 

that were already in use in Europe.  
39

 The details are taken from Hulme, above n 11, 145-150 and E. Wyndham Hulme, The History of the 

Patent System under the Prerogative and at Common Law – A Sequel’ (1900) 16 Law Quarterly 



allowed the recipients to operate particular industries or businesses notwithstanding 

the existing of a statute that banned the activity.
40

 The regulatory grants of the time, 

the third category, included patents that permitted the regulation of specific trades and 

trade-routes (such as by the Society of Merchant Adventurers
41

) and patents to ensure 

other Acts were complied with. An example of the first form included Sir Edward 

Dyer’s control over the tanning industry. Examples of the second group included a 

patent to John Martin ‘as informer and prosecutor for the Crown on all past and future 

penal laws’
42

 and a patent to ensure that the statute against gig-mills (a labour-saving 

device used in cloth production) was enforced. Under this style of grant, patentees had 

the capacity to levy fines where the statute was being breached.  

The style and number of patents granted did not differ greatly between the Jacobean 

and Elizabethan periods. One particular way in which they conformed was their 

tendency to further particular policy aims, such as ‘for the solution of fiscal and 

administrative problems’.
43

 Early modern patents can be seen to contribute to the 

fulfilment of three policy goals – the increase in the level of employment of the 

English, the improvement of the balance of trade between England and the nation’s 

trading partners, and that of delegated governance.
44

 It is arguable that, while the 

patents were granted by the Crown, the other branches of government concurred in 

the policy positions adopted by the executive.
45

 If the congruence of the granting of 
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the patents and the ruling on the grants by the courts are any indication, the broad 

policies of the time could be more likened to specific goals shared by the elites.
46

  

For the purposes of this article, the two most relevant policy goals are that of 

employment and regulation.
47

 Ensuring jobs for the masses is a significant policy goal 

of current governments. This policy was particularly important for Elizabeth as the 

population had been dramatically affected by an event earlier in the sixteenth century 

– the enclosing of land for the exclusive use of particular landowners. Broadly, there 

were a couple of ways in which the grants of patents were used to improve the 

employment prospects of the itinerant English workers. Patentees were supposed 

‘work the patent’ and ‘train apprentices’ in return for the monopoly grant
48

 while 

other grants included conditions that required the employment of English workers.
49

  

Three forms of patents contributed to the policy goal of regulation. The first to be 

considered is the class of monopoly that controlled particular trades and trade-routes – 

such as the one that gave the Merchant Adventurers its role in the cloth trade
50

 – a set 

of grants that also contributed to the trade policy. The more common form of 

regulation through the use of patents was the granting of licences to monitor particular 

industries. Examples of this include the oversight of ale-houses and card-manufacture. 

This form of governance had a positive public policy aspect. The maintenance of the 

quality of manufactured goods was one outcome of these grants.
51

 In argument during 
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Darcy v. Allen
52

 the regulatory nature of the grant was emphasised – the monopoly on 

playing cards was, in part, aimed at limiting the playing of cards by workers.
53

 Whilst 

this patent was held to be illegal by the court, others were not and grants for the 

regulation of ale-houses were exempted under the Statute of Monopolies.
54

  

A significant number of the patents relating to the regulation of behaviour focused on 

the enforcement of particular statutes. Examples of patents associated with such 

enforcement include the grant for the statute against gig-mills and a grant to collect 

fines for breach of an Act requiring all owners of 60 or more acres to grow hemp. 

Given the lack of public agencies in the early modern period, those in charge of 

executing the economic and social policies of the time had to ‘rely, in the absence of 

paid public inspectors, on creating sufficient incentives for private interests to take 

part in enforcing the laws’.
55

 The provision of industry regulation through the granting 

of licensing patents did provide for the monitoring of participants in a society where 

the State was not large enough to police all aspects of public life.
56

 The beneficial 

aspects of the patent system, however, did not prevent the occasional abuse of the 

system by patentees and their servants. It was the political reaction to such abuses, 

and alleged abuses, that provided one of the factors that, in the end, led to the passing 

of the 1624 Act. 

III. ROLE OF PARLIAMENT IN COMPROMISE 

The Statute of Monopolies is a significant marker in the history of patents. Patent law 

did not start with its passage
57

 and the Act did not represent the end of complaints 

about monopolies granted by the English Crown.
58

 The reference to the statute in the 
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current Patents Act does, nonetheless, demonstrate its continuing importance. This 

connection to the seventeenth century does not, however, require that patent law be 

seen as teleological – that this area of regulation is evolving towards the perfect 

incarnation of protection. The ad hoc nature of the development of law is evident in 

the factors, the conditions of possibility,
59

 that gave rise to the passing of the 1624 

statute. 

The Act is an artefact of the Jacobean Parliament. It is necessary, though, to consider 

the circumstances and concerns surrounding the grant of patents in Elizabethan times, 

as well as during the reign of James, because number of the actions in both periods are 

relevant to the crisis of the 1620s. More specifically, given the circumstances of the 

1590s, patents became an ongoing “grievance” that gave structure to the developing 

relationship between the Commons and the Crown. After the accession of James, 

patents continued as an “allowed” point of conflict (and a useful policy device) 

throughout his reign until the circumstances of the 1620s produced the Statute of 

Monopolies itself. 

A. Parliament and its Constituencies 

The Parliament in early modern times was not like Parliaments of more recent 

vintages. One aspect of the nascent democracy that should be borne in mind is that 

Parliaments were called, and prorogued, by the monarch almost at their leisure.
60

 This 

capacity of the Crown mean that the freedoms enjoyed by the Parliamentarians of the 

time were not as formalised as those of today.
61

 Further, it has been argued that 

Parliaments of the time were ‘not called to make policy but to applaud whatever 
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policy was decided on’.
62

 Parliament under Elizabeth, for example, has been 

characterised as a ‘somewhat raw and amateurish body’.
63

 While Parliament was 

divided into the Houses of the Commons and the Lords, it is the lower house that is of 

more interest in development of the patents crisis.
64

 A particular sub-set of the 

Commons were those members who also sat on the Privy Council.
65

 The Privy 

Council, formally, acted to provide advice to the monarch; in practice, its members 

acted as a conduit between Parliament and the Crown.
66

 This meant that, during the 

reign of Elizabeth at least, the Privy Council played a central role in the execution of 

Crown policy and an active role in the relationship between the Parliament and the 

monarch. The attitudes of the time, in terms of that relationship, have been 

summarised by Edie: 

No doubt members of the House of Commons had little thought of what today is called 

opposition; they believed in consensus and the Crown. But they believed as well in 

themselves, in the rights, privileges and future of their own rank and in the importance of 

advancing their own share of influence in matters of policy and affairs of government. No 

monarch could be simple enough to grant such a share unless he saw either the necessity or 

the advantage. This meant attack upon the King’s powers and prerogatives, if not upon the 

King himself. It meant challenge and defence, debate and argument, a sharpened sense of 

difference, the strategies and tactics of political encounter.
67

 

To understand this assessment, attention must be paid to the composition of the 

Commons and the interests that the Parliamentarians represented.  
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In the seventeenth century, the ‘House of Commons was, in terms of numbers, 

directly representative of perhaps one-third of the adult male population’.
68

 The 

election of these representatives, however, would not be considered an open and fair 

process by 21
st
 century standards. During Tudor times, for example, the government 

did ‘influence elections’,
69

 though not to the extent that the Crown exercised total 

control over the Parliamentarians. That is, while the Parliaments of the time can be 

seen as a ‘propaganda justification’ for the policies of the Crown, they were also the 

‘symbol of legitimate government’.
70

 One example of this is that members of 

Parliament were ‘often subject to close pressures from their constituencies when they 

acted as local spokesmen’
71

 – they ‘were not free agents, voting at their own whim’.
72

  

A key constituency of some of the Parliamentarians was the corporations such as the 

City of London and companies that traded with Europe and the Levant.
73

 It has been 

suggested that the ‘great trading companies were the most powerful economic 

organisations of the time [with] much influence in Parliament’.
74

 This influence, 

however, was not conclusive. It has also been argued that:  

Parliament and the City’s overseas traders tended to be natural opponents. This was 

because … Parliament was an amalgam of grower, manufacturing and outport interests, 

and because each of these interests had an understandable desire for freer trade and thus 

for the weakening of the London merchants’ companies privileges … It was hardly an 

accident that during the early seventeenth century, the House of Commons launched attack 

after attack on every aspect of the City merchants’ commercial privileges...
75

 

Evidence of the tension between trading companies and outports may be found as 

early as 1570 – political strategies were employed by those against trading companies, 

such as the Society of Merchant Adventurers, with the aim of getting ‘favourable 

representation for their position’ in the 1571 Parliament.
76

 In other words, just as a 
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number of Parliamentarians were in the House to further the interests of the trading 

companies, there were others who were elected to promote the interests of the 

outports and the competitors to the trading corporations. 

The reliance on the royal prerogative and their role in executing the Crown’s trade 

policy meant that corporations like the Merchant Adventurers were linked with the 

reigning monarch. The Crown was also seen to be connected to the City of London 

because of the monarch’s continuing need to borrow money.
77

 The importance of the 

City is, in part, a result of the ‘expansion of credit and an extension of credit facilities’ 

during the reign of Elizabeth.
78

 This development, however, provided another schism 

in the constituencies of Parliamentarians as the ‘capitalist’ of the time ‘was not a 

merchant’.
79

 This meant that some in the Commons reflected the interests of the joint 

stock monopolies, some the new financiers and others spoke for constituencies from 

other areas of England – such as the outports of Bristol and Newcastle. 

Both the trading companies and the City of London had a strong interest in the 

financial health of the country. The state of the economy was a key factor in the 

attitudes of the financiers, merchants and their competitors and therefore in the 

complaints made in Parliament on their behalf. In early modern England, the economy 

was tied, fundamentally, to the agricultural sector. Without crops, there was 

insufficient food and little surplus to trade with. During the reigns of Elizabeth and 

James, there were four major harvest failures;
80

 further, by the 1620s, there was a 

‘profound bullion shortage’ in England that ‘helped precipitate a more general 

business depression’.
81

 This, combined with the ‘decay of trade’,
82

 caused difficulties 
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for the finances of the Crown in the periods that featured significant debate in 

Parliament about the validity of patents and their role in the economic troubles. 

What must not be forgotten in this understanding of Parliament is the self-interest of 

those who are elected. One extreme of this is the suggestion from Neale that 

corruption amongst politicians and courtiers grew in the 1590s.
83

 More generally 

though, the interest of many Parliamentarians was either the furtherance of the 

interests of their constituencies or their own promotion – up until the reign of Charles 

I, ‘being a member of Parliament was not a career but a stepping stone to one’.
84

 

While some members of the House may have been altruistic, the words of others have 

to be considered in light of the audiences to which they were speaking. What is not 

clear, however, is which of the Parliamentarians exaggerated their claims for personal 

gain and who did not.
85

 The words of all, therefore, may have to be treated with a 

degree of scepticism. 

B. Relationship between Crown and Parliament 

There is some evidence that statements against monopolies in the House of Commons 

were the result of the interests that individual Parliamentarians represented. Their 

complaints may, however, be as much a function of the relationship between 

Parliament and the Crown as it was to do with hatred of abuses of the royal 

prerogative. This section will consider that relationship through a focus on the nature 

of the debates in Parliament, the responses of the Crown to those debates and a 

consideration of one of the underlying factors to the debates – the issue of succession. 

By way of introduction, it is said that James believed in the notion of the absolute 

power of the monarch.
86

 This is likely to not have sat well with Parliamentarians who 

were more used to the style of Elizabeth. The belief of the members of the House of 

Commons is important to the development of the relationship between the Crown and 
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Parliament; for it was during the reign of Elizabeth that there began to be evidence of 

a political ‘party’ within Parliament – one that sat in opposition to the Crown.
87

 As 

early as 1566, the Queen had to ‘cope’ with a ‘very persistent opposition’;
88

 though, 

‘even at the end of Elizabeth’s reign, the Opposition was a small and uninfluential 

lot’.
89

 The lack of cohesion amongst Parliamentarians in both the late sixteenth and 

early seventeenth centuries suggests that the complaints about monopolies in 

Parliament were not the result of a coordinated attack on the Crown but more an 

expression of particular interests. 

1. Parliamentary Debates 

Patents were the subject of debate late in decade before Elizabeth’s death and 

throughout the reign of James. The most vigorous session on this topic in Elizabethan 

times was in 1601.
90

 Unnamed monopolies were, however, challenged in the both the 

1566
91

 and 1571 Parliaments.
92

 Given the few patents granted by that time, it is likely 

that the monopolies complained of relating to a mining commission;
93

 a commission 

that gave rise to the Case of Mines
94

 and may be seen as battle between the rights of 

land-owners and those of the Crown.
95

  

In terms of the 1597 debate, there is little evidence of what was said in Parliament.
96

 It 

is known, though, that the Lord Keeper of the Privy Seal, speaking for Elizabeth, said  
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touching the monopolies, her Majesty hoped that her dutiful and loving subjects would not 

take away her prerogative, which is the chiefest flower of her garden and the principal and 

head pearl of her crown and diadem; but that they will rather leave that to her disposition 

and as her Majesty has proceeded to trial of them already, so she promises to continue that 

they shall all be examined to abide the trial and true touchstone of the law.
97

 

This passage suggests a recognition on her part of the capacity of the Parliament to 

curtail her use of patent grants. More important, though, is the language used to 

describe the prerogative. The power to grant seems to be considered to be central to 

her role as monarch, though this may have been an attempt to emphasise the sacrifice 

she appears to be making in submitting patents ‘to the test of the common law’.
98

 

There is much more source material available for the 1601 debates. The motivations, 

and aims, of those who spoke against them, however, is not always clear. It has been 

suggested, for example, that the economic problems of the late years of Elizabeth’s 

reign meant that ‘all politicians complained of the drying up of the flow of official 

gifts and rewards’.
99

 Another commentator argues that the complaints in 1601 were 

the result in a decline in prosperity in the last decade of the sixteenth century and the 

‘first impulse was to seek for real or imaginary abuses to be remedied by Parliament’ 

with monopolistic patents being the ‘line of least resistance’.
100

 

The uncertainty of the grounds of complaint is more obvious if specific patents are 

considered. The complaint about drinking glasses in 1601, for example, was based on 

the rise in price of the commodity. The evidence, however, was based on the 

difference between the low cost of an imported glass and the higher cost of one that 

was made by a local ‘infant industry’.
101

 The protection of such an industry was sound 

policy and not counter to the interests of the nation. Another complaint focused on a 

patent for the manufacture of salt
102

 – it has been suggested that the salt in question 

was not the ‘common commodity’, but ‘white salt’ the product of a ‘new industry’.
103

 

Others highlighted problems with the actions of agents of the patentees, rather than 
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the patents themselves,
104

 and with the monopolies of trading corporations.
105

 In short, 

‘many of the complaints’ in the 1601 Parliament were ‘utterly irrelevant’,
106

 or at 

least, they did not directly address problems with monopolies per se but with the 

impact of specific grants on specific sectors of the community.
107

 

One set of complaints may, however, be considered separately. A number of the 

patent grants at the time were non obstante, those grants that allowed the patentee to 

carry out a particular activity notwithstanding the statutes in place prohibiting the 

activity. Bacon described, during the Parliamentary debates on monopolies, these 

grants as ‘hateful’.
108

 With the growth of the independence of Parliament (‘Elizabeth 

had in her last years found Parliament refractory and critical’
109

), it may have been 

that the delegation of licensing powers to individuals offended a sense that it was 

Parliament’s role to govern.
110

 Further, it is this class of patents that was most affected 

by the Statute of Monopolies.
111

 

During the 1601 Parliament, in an apparent attempt to at least assuage some of the 

anger of Parliamentarians, Elizabeth issued a Proclamation and addressed the House 

in November. This address became known as her Golden Speech and has been 
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roundly praised as a ‘brilliant and decisive’ tactical move on her part.
112

 The relevant 

sections of the speech are the following: 

since I was queen, yet did I never put my pen to any grant but that, upon pretext and 

semblance made unto me, it was both good and beneficial to the subject in general, though 

a private profit to some of my ancient servants who had deserved well at my hands. But 

the contrary being found by experience, I am exceedingly beholding to such subjects as 

would move the same at the first. And I am not so simple to suppose, but that there be 

some of the Lower House whom these grievances never touched: and for them, I think 

they spake out of zeal to their countries, and not out of spleen or malevolent affection as 

being parties grieved; and I take it exceeding gratefully from them, because it give us to 

know that no respects or interest had moved them … that my grants should be grievous to 

my people and oppressions privileged under colour of our patents, our kingly dignity shall 

not suffer it.
113

 

This extract indicates two matters of interest. First, there was acknowledgement that 

some of the patents granted had produced private, rather than public, gain. The text 

does not, however, suggest that all grants were bad or abused. The second point that 

may be drawn from the speech is understanding of the role of Parliamentarians as 

representatives of their constituencies. Elizabeth spoke of those who “grievances 

never touched … [and] spake out of zeal for their countries”. The Queen suggested 

that this meant that “no respects or interest had moved them” – arguably implying that 

those who complained in Parliament were against specific injustices which were 

occurring in specific locations, rather than protesting against patents generally. 

As early as 1604, at the beginning of the reign of James, there were more complaints 

in Parliament about the trading monopolies.
114

 Importantly, these complaints were on 

behalf of provincial merchants who were against the ‘companies whose restrictive 

membership was a factor ensuring the continued domination of London’
115

 and may 

have been prompted by the decline in trade that followed the plague year of 1603.
116

 

Complaints such as these have been described as ‘little more than the envious rantings 
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of the disgruntled and declining outports’.
117

 These, therefore, may be an example of 

where a ‘welter of vested interests came together and cancelled one another out’.
118

  

Following the grievances expressed in, and by, Parliament, there was another regal 

statement made concerning monopolies. James issued a declaration in 1610 that came 

to be known as the Book of Bounty. Its purpose was to “clarify” the granting of 

patents. The declaration ‘stated that monopolies, grants of dispensation from penal 

laws, and forfeitures thereof, were contrary to the common law’.
119

 One ‘permissible 

class was “projects of new invention so they be not contrary to law nor mischievous to 

the State by raising prices of commodities at home, or hurt of trade, or otherwise 

inconvenient”’.
120

 Aside from these well-meant patents, James ‘solemnly renounced 

all intention of granting fresh patents of monopoly or privilege and forbade any to 

approach him with projects’.
121

 This declaration was despite his previous 

“publication”, the True Law of Free Monarchies that inclined him ‘towards a 

conception of enlightened absolutism’.
122

 

This neither satisfied the Members of Parliament nor stopped the granting of 

monopolies. The good intentions of the King did not mean that there were not specific 

complaints that had sound (if partisan) grounds. One class of these were the grants for 

the enforcement of penal statutes.
123

 ‘One of the reasons that Parliament disliked [this] 

system was that it put effective enforcement of some of the legislation which it had 

passed into the hands of private individuals’.
124

 These patents were considered by the 
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Committee for Grievances,
125

 where it was further alleged that patentees had the 

power to dispense with the penalty.
126

 In other words, as the patentees could profit 

from failing to enforce the statutes, this was a direct challenge to the authority of the 

legislature.
127

  

In the 1621 Parliament, the ‘hostility of the Commons to privileged economic 

concessionaires was greatly exacerbated by severe economic depression’,
128

 ‘no 

concessionary interest, monopolist, customs farmers, licensee or member of a 

privileged trading company was safe from attack’.
129

 It has been suggested, in 

particular, that ‘some of the more vocal attacks on the restrictions of trade’ by the 

monopolist corporations in the 1620s were ‘fiscal, rather than economic, in origin’
130

 

– that is, Parliament wanted these receivers of royal benefit to pay more for the 

privilege, thereby reducing the size of the supply sought by the Crown. Also, ‘vested 

interests, including the [Company of] Staplers, excluded from normal trade were 

quick to seize the opportunity afforded by the depression’.
131

 The stench attached to 
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the label “monopoly” meant that, in 1621, any proposal put forward to regulate an 

industry would be objected to on the basis it was a monopoly – examples include a 

Bill to ‘conserve fish by prohibiting fishing with fine mesh nets’ and a Bill ‘giving 

Trinity House power to supervise lighthouses’.
132

 

Patents were put to another use in the 1621 Parliament – patents provided an 

opportunity by which ‘ambitious men at court could hope to discredit each other’.
133

 

One of the “successes” of 1621 was the impeachment of Sir Giles Mompesson.
134

 He 

is now known as a monopolist who abused the privileges he was granted;
135

 he was 

also, however, ‘one of the most notorious’ players in the system by which 

“concealed” Crown lands were found and profited from.
136

 The hunt for such 

concealed Crown lands was a ‘subject of bitter Parliamentary complaint’.
137

 The 

relative importance of Mompesson’s actions as a licensor of ale-houses and his 

actions as a seeker of concealed lands to his impeachment is not clear.
138

 Legal 

histories written in the last century tend to focus on his role as patentee, however, that 

over-simplifies the complexity of interests in the Parliamentary debates. More detail 

on the events in the 1621 and 1624 Parliaments, and negotiations around the different 

interests evident there, will be provided below in the context of the background to the 

Statute of Monopolies itself. 
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2. Succession 

In addition to the economic problems in both the 1590s and 1620s, there was another 

commonality between the two periods. They were both known to be the end of the 

reign of the monarch. Elizabeth died in 1603 and James in 1625. It was no secret in 

the years preceding their deaths that their respective healths were ailing. This meant 

that the politics of succession were to the fore. There was also another succession 

issue – that relating to changes in the power-brokers of the time. It is, therefore, likely 

that one factor in the complaints against specific patentees was the jockeying for 

position, or attention, in readiness of the change of regime. 

Succession had also been a point of conflict between the Parliament and Elizabeth for 

much of her reign.
139

 A significant contributor to this was her reluctance to name the 

person who would succeed her. That she had no children mean that the field of 

prospective successors was unusually wide. Sir William Cecil (Lord Burghley), for 

example, was concentrated, near the end of his life, ‘on securing the succession’ for 

his son.
140

 Essex was another who sought advancement but was prone to indiscretion; 

his final mistake, the raising of a rebellion (a significant form of succession), caused 

his execution.
141

 The ambitions, and practices, of those in power and at the court 

meant that Parliament was ‘restive’.
142

 The ‘Queen’s loosening grip in her last years 

which allowed the Court to become riven by the faction dispute of Essex and [Robert] 

Cecil and patronage to become exercised in an increasingly self-interested fashion’.
143

  

The disappearance from the scene of Lord Burghley is also an important factor in the 

development of the patent crisis. He died in 1598, after having enjoyed an ‘immense 

concentration of power [over] four momentous decades’.
144

 Cecil had been central to 

Elizabeth’s approach to industrial development: he had wanted to make the ‘realm 
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self-sufficient … he desired to develop English industry of every kind’.
145

 Not only 

would his death have meant a loosening of control of what was said in Parliament, 

there would also have been power-plays to replace him – with this in mind, it is 

unsurprising that the debates in 1601 (the first Parliament after his death) were more 

vigorous than in 1597. It is likely that, given the allegations of favouritism and 

nepotism that stalk discussions of late Elizabethan patent grants, the targets were the 

recipients of the grants, rather than the grants themselves. The machinations that 

would have been occurring for the replacements of both the Queen and Lord Burghley 

may have been significantly affected by allegations of impropriety and abuse.  

There was a smoother transition of power at the end of James’ reign as he had a son 

who was his obvious successor. As will be noted below, Charles had a significant role 

in the compromise of 1624; attacks on, and defences of, particular patentees for 

political purposes, nonetheless, still persisted. More importantly, the profile that the 

political jockeying gave to monopolies at the end of the sixteenth century gave many 

in Parliament a weapon to wield in debates. As will be seen next, this “patent 

problem” was not necessarily something that troubled the average English citizen. 

IV. ROLE OF THE PUBLIC 

While the trading companies, and other corporations such as the City of London, had 

a significant impact on the opinions of Parliamentarians, another group did not. That 

group included the average members of the public. As stated above, most of the men 

and all of the women were not, in effect, represented in the Commons in the early 

modern period. The voices of these disenfranchised folk are, however, given 

significant weight in the standard legal histories of patents. It is often said that the 

patents were unpopular and this was an important factor in the passing of Statute of 

Monopolies.
146

 This section considers the possible existence of any public anger with 
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patents, outside Parliament, to see if the debates in the House reflected such anger or 

whether the statements in the Commons described the position of other constituencies. 

Despite the assertions in the traditional histories of patents, there is little evidence of 

anti-monopolist public opinion.
147

 The sole, specific, comment found is that of Sir 

Robert Cecil. He is quoted as saying in 1601, ‘Parliament matters are ordinarily talked 

of in the streets. I have heard, myself, being in my coach, these words spoken aloud: 

“God prosper those that further the overthrow of these monopolies”’.
148

 This does not 

describe ‘public outcry’
149

 and it is not clear which monopolies are being complained 

of.
150

 It is possible the overheard complaint focused on those that regulated trade (if 

they contributed to a rise in prices), the actions of licensees of particular monopolies 

such as the one for the mining of saltpetre
151

 or ale-houses,
152

 or it could be they did 
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not like those that encouraged the importation of expertise, and experts, from the 

continent.
153

 It is also possible that the words heard by Cecil were the result of 

attempts to spread, more widely, the concerns of the commercial constituencies of 

Parliamentarians.
154

  

It is, therefore, necessary to look elsewhere for evidence of public anger.
155

 The 

record of unrest is similarly weak if artefacts of popular culture are examined.
156

 

There is reference in the literature to reports in the news publications, such as existed 

in 1621, describing the ‘misdeeds of monopolists and the imprisonment of MPs’.
157

 

These reports most likely refer to the ‘impeachment of two notorious monopolists, 

Michell and Mompesson’
158

 rather than concerns over patents generally.
159

 Another 

example of alleged public complaint is the poem of Spenser, Prosopopoia, or Mother 

Hubbard’s Tale, that has been said to ‘bitterly describe’ the activities of courtiers in 
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their pursuit of monopolies.
160

 This work, however, was written in 1591 – well before 

the bulk of complaints about patents in Parliament.
161

  

If Prosopopoia is, however, a statement against courtiers generally, it is possible that 

any public unrest was directed at the arbitrary powers of the Crown, rather than 

monopolies specifically.
162

 There have, for example, been suggestions that there were 

public reactions to other shows of arbitrary power.
163

 Shakespeare, in The Winter’s 

Tale, considered the prerogative powers of the monarchs and described them in terms 

of the merchant role
164

 – an analogy that is not overly flattering of the Crown. Further, 

Slack writes of ‘opposition’ to the various Books of Order that included the regulation 

of the sales of grain to protect food sources and processes of the better management of 

infectious diseases.
165

 Such opposition suggests resistance to a particular form of 

social control (and therefore offering insights into the sentiments of those governed by 

it); it is less clear that such resistance has anything to say about patents and 

monopolies. 

There is one final example of the public perception of power that is worth noting. If 

taken at face value, the suggestion that Elizabeth is known to be identified, in the 

public mind, with Richard II – a tyrant – may support an anti-Crown and perhaps an 

anti-monopoly perspective.
166

 This symbolic connection, however, lasted throughout 
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her reign; which raises the question as to the reason for the link.
167

 It is possible that 

the association arose as a result of questions of the legitimacy of Elizabeth as 

monarch.
168

 If this is the case it is, in all probabilities, a function of the religious 

division in England at the time.
169

 Elizabeth was a Protestant and many felt that a 

Catholic should have been on the throne.
170

 This would explain why she was equated 

with the deposed king;
171

 if the connection arose through specific improper exercises 

of power (such as monopolies) then it is likely the link would have been established 

later in her reign. In other words, claims of dissatisfaction with her rule may have 

developed from initial problems with her receiving the crown to begin with.
172

 Whilst 
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it is difficult to prove a negative, that there was no public outcry, there is little to 

indicate widespread antagonism to monopolies amongst the general public.
173

 

V. 1624 STATUTE AS COMPROMISE  

Others have noted that the Statute of Monopolies was a compromise, however, this 

perspective is limited to a conception of James compromising his power to grant 

patents to gain funds from Parliament.
174

 Such a conception acknowledges the 

defining need of the monarch to achieve supply; it does not, however, recognise that 

there were other politics at play. It is argued here, for example, that the Act 

represented not only a compromise between the Crown and Parliament but also 

between different groups within Parliament – for as early as the first Parliament of 

James, the ‘self-centred’ nature of the individual Members and the focus on their own 

‘political advancement’ had been noticed.
175

 The importance of this acknowledgement 

is that the Act itself, when taken as a whole, is not an expression of idealism; but it is 

best characterised as a statement of political appeasement.  

A. Background 

The drafting of statute has a lengthy history, much of which is detailed elsewhere.
176

 

For the purposes of this article, the detailing of its past may start with preparations for 

the 1621 Parliament. James established a commission to examine the patents and 

monopolies that were “grievous to the commonwealth”. The report of the 
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commissioners was considered by the Privy Council. Its conclusions were based on a 

strategic engagement with the wishes, and expected actions, of the Commons. In the 

end, the Council decided to allow the lower House to choose the patents to be 

challenged.
177

 It should not be forgotten that throughout the period in which 

monopolies were complained of, the monarch and Council periodically revoked a 

number of patents. This continued into the 1621 Parliament.
178

 It is possible that these 

revocations were an admission of fault; it is also possible that the revocations were, in 

part, one aspect of the political power-plays that took place around patents at the time. 

Central to the negotiations is the fact that, in early modern England, the ‘Crown had 

very circumscribed powers of taxation’.
179

 This meant that there was a degree of 

political power that rested with Parliament.
180

 It also gave rise to the use of patents to 

supplement the royal income
181

 – though there are questions as to the financial 

success of the practice.
182

 The expense of government was one of the key factors in 

the relationship between James and the Parliament (government for him being more 

expensive than for Elizabeth
183

); this, when coupled with the economic troubles of the 

1620s, gave the Commons ample clout to negotiate with the monarch.
184

 

One commentator even speaks of the ‘new partnership between [the Royal] Court and 

Commons’ that existed in the 1624 Parliament that meant that over 100 statutes were 
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successfully passed at a ‘rate of over 70 per cent’.
185

 Another argued that ‘not very 

much was wrong with relations between Crown and Parliament’.
186

 Further, it may be 

noted that, in the 1620s, the ‘division was not the central institution of Parliament. 

Divisions were disliked, and the putting of the question was many times postponed 

until the emergence of a consensus enabled resolutions to be carried without a 

division’.
187

 The focus, then, was on compromise and negotiation. Regardless of the 

relationships between MPs of the time, what is more important for this argument is 

that ‘one of the most striking features of the Commons’ attack on patents [in the 

1620s] is the absence of any royal resistance to it, or even of any sign of royal 

displeasure at it’.
188

 

One reason for this is that in the first half of that decade, power was shifting from 

James to Charles; and, in 1624, the son was ‘ready to concede many points in 

domestic policy if only money was voted to be used against the Spaniards’.
189

 It is 

‘easily forgotten’ now according to Russell, ‘that the 1620s were a war decade’.
190

 

The compromises that are evident in the Act, the exceptions for example, may have 

been a worthwhile sacrifice to Coke (one of the prime movers against monopolies and 

drafter of the Monopolies Bill
191

) because ‘he shared to the full the Commons hatred 

for Spain’.
192

 The fear of war also impacted on the negotiations around the calling of 

the Parliament that year. James did not want to summon Parliament because he feared 

that its purpose was to declare war on Spain (the apparent desire of Charles and the 
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Duke of Buckingham). He acceded only if certain members of Parliament, including 

Coke and Sandys, were first sent to Ireland. This was opposed by members of the 

Council and Parliament was called with those members present.
193

 It was these 

changing power relationships that facilitated the passing of the Statute of Monopolies.  

B. Relation of Statute of Monopolies to Law of the Time 

The first point to be made about the Act itself is that it has been considered to be 

‘nothing more than a declaration of what the common law had always been’;
194

 this 

perspective is, however, limited to the regulation of patents for invention. As 

discussed above, the monopolies of the time may be best considered to fall into three 

categories – those for inventions, the non obstante grants and those that regulated 

industries, trade routes and the dispensation of penal laws.
195

 This section will show 

how the Statute of Monopolies impacted on each type of grant in a different manner. 

Section 1 of the Act stated, in part, that  

all monopolies and all commissions, grants, licenses, charters, and letters patents 

heretofore made or granted, or hereafter to be made or granted to any person or persons, 

bodies politic or corporate whatsoever, of or for the sole buying, selling, making, working, 

or using of anything within this realm or the dominion of Wales, or of any other 

monopolies, or of power, liberty, or faculty, to dispense with any others, or to give licence 

or toleration to do, use, or exercise anything against the tenor or purport of any law or 

statute … and all proclamations, inhibitions, restraints, warrants of assistance, and all other 

matters and things whatsoever, any way tending to the instituting, erecting, strengthening, 

furthering, or countenancing of the same, or any of them, are altogether contrary to the 

laws of this realm, and so are and shall be utterly void and of none effect, and in no wise to 

be put in use or execution. 

This, therefore, may be seen to cover, amongst other things, all three categories of 

patents. As a basis for this law, the section referred explicitly to the Book of Bounty 

of James himself and the claim “that all grants of monopolies and of the benefit of any 

penal laws, or of power to dispense with the law, or to compound for the forfeiture, 
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are contrary to your Majesty’s laws”. This, however, raises an important issue – what, 

exactly, constitutes a monopoly for the purposes of the Act? This point is considered 

below in context of s. 6.
196

 

The most obvious change to the law of the time is evident with respect to those grants 

that interfered with the authority of Parliament to make, and enforce, legislation. One 

of the key effects of the Act was the proscription of dispensations of penal laws;
197

 

though the legislation was not sufficient, in itself, to fully regulate this type of patent. 

The Act was one of three statutes passed in the 1624 Parliament aimed at the better 

regulation of this class of patents that gave rise, in ‘almost every Parliamentary 

session [to] an indignant proposal for the restraint of informers’ abuses’.
198

 As the non 

obstante grants (tolerations against statutes) were also rendered contrary to law,
199

 the 

Statute of Monopolies reinforced the legitimacy of the laws passed by Parliament and 

the power of JPs to enforce them. 

With respect to the other two categories of patents, many of the monopolies relating to 

trade routes were retained through the corporations exception to be discussed below. 

Other regulatory patents were rendered contrary to the law
200

 unless the patent was 

granted to a company or to an office holder (patents for the creation of offices were 
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included in the exceptions in s. 10 of the Act). There were also a number of regulatory 

patents maintained elsewhere in the legislation – s. 12, for example, contained an 

exception for the ‘licensing of the keeping of any tavern’ and another for the ‘selling, 

uttering or retailing of wines’. The final category of patents to be considered here, 

then, is that which covered new inventions.  

C. Patents for Invention as Exception to Act 

The exception relating to patents for invention is contained in s. 6 of the Act. The key 

text of that section reads: 

any declaration before mentioned shall not extend to any letters patents and grants of 

privileges for the term of fourteen years or under, hereafter to be made of the sole working 

or making of any manner of new manufactures within the realm, to the true and first 

inventor and inventors of such manufactures which others at the time of making such 

letters patents and grants shall not use, so as also they be not contrary to the law nor 

mischievous to the state, by raising prices of commodities at home, or hurt of trade, or 

generally inconvenient. 

The central argument of this article is that the passing, and content, of the Act may be 

best seen as a political, and policy, compromise. In this vein, there are three policy 

phrases contained in this excerpt: “manner of new manufacture”, “contrary to the law 

or mischievous to the state” and “generally inconvenient”.
201

  

The first of these, “manner of new manufacture”, is not discussed to a great depth in 

the literature. It appears to be seen as self-evident. Three aspects of the understanding 

at the time may be seen to render this phrase more problematic. The first is the 

acknowledgement that “invention”, and by analogy “new”, did not have all the same 

connotations in early modern England as it does now;
202

 the second is that it is known 

that not all examples of “new manufactures” were granted a patent by either Elizabeth 

or James; and third, there is no case law from the time that includes a discussion of 

what constitutes sufficient invention to earn monopoly protection for its production. 

In terms of the first factor, “invention” included the introduction of a new technology 

from a foreign country; and with respect to the second, it is known that patents for 

                                                
201

 With respect to the term “inventors”, what is not clear from the literature is the impact, if any, that 

the relatively new intellectual tradition of Ramism had on the minds of the drafters. Central to the 

tradition was the precept that ‘discovery was the key to knowledge’: Louis Knafla, ‘Ramism and the 

English Renaissance’ in Louis Knafla, Martin Staum and T H E Travers (eds), Science, Technology and 

Culture in Historical Perspective (1976) 41. Knafla further asserts that Ramism influenced 

‘merchants… statesmen… and lawyers’: ibid, 42. It is possible, therefore, that the new logic provided 

an intellectual basis for the Statute – in addition to the existing economic justifications. 
202

 The interpretation of the term at the time was ‘to originate, to bring into use formally or by 

authority, to found, establish, institute or appoint’: E. Wyndham Hulme, ‘On the History of Patent Law 

in the Seventeenth and Eighteenth Centuries’ (1902) 18 Law Quarterly Review 280, 280. 



previously unknown inventions for a stocking knitting machine,
203

 a water closet
204

 

and armour plates were not granted to their inventors.
205

 The third factor, the case law, 

is even more problematic. A survey of the case law relating to inventions prior to the 

passing of the Statute of Monopolies produces three decisions: Hasting’s Case (1569), 

Bircot’s Case (1572) and Mathey’s Case (1571). There are no surviving reports for 

any of these; though all, apparently, rejected monopoly protection for inventions that 

merely improved a preceding product. What is known about these is found in 

subsequent decisions
206

 and in the writings of Coke.
207

 As a result of these three 

factors, the exact nature of what constituted a “new manufacture” in the collective 

mind of the Parliament (as opposed to just the mind of Coke) in 1624 cannot be 

known with any degree of certainty.
208

 

The second phrase to be focused on, “contrary to the law or mischievous to the state”, 

is similarly problematic. Traditionally, ‘contrary to the law had little or no meaning in 

the case of grants made by prerogative’;
209

 the monarch, as head of state, had a degree 

of independence of action – at the very least, it could be seen that the ‘common law 

favoured the Crown’.
210

 Added to this bias is the statement of James that suggested 

that “monopolies were contrary to the common law”. There is a suggestion in the 

literature that there was a degree of deliberate ambiguity in the language chosen for 
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 A patent was refused for this machine, despite it being ‘one of the most original and striking 
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 For a discussion of Harrington’s flush toilet, see Joseph Loewenstein, The Author’s Due: Printing 

and the Prehistory of Copyright (2002) 132ff. The inventor’s name is also spelt as “Harington” in some 

of the literature. That the inventor of the water closet was a god-son of Elizabeth, makes its rejection all 
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 Edward Hughes, Studies in Administration and Finance 1558-1825 (1934) 67 citing the work of 
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the drafting of the statute. It has been noted that, during the Bill’s passage through 

Parliament, the ‘Lord Chief Justice complained that the bill offered no definition of a 

monopoly, to which Coke only replied that definitions in law were most 

dangerous’.
211

 The use of the broad terms allowed the MPs to vote for regulation of 

the practices that they were against
212

 and allowed greater leeway in the interpretation 

of the Act after it had passed. The difficulty here is that the law was comfortable with 

certain types of monopoly – the courts, for example, were happy with restraints of 

trade imposed by the City of London,
213

 though at other times they were not.
214

 There 

was also no successful legal challenge to the monopolistic trading corporations and 

there were judicial statements in support of patents of invention.
215

 It is, therefore, 

possible that only illegal monopolies were contrary to law.
216

 This accords with the 

perspective of the mercantilists. For them, if a restraint was for the public benefit, for 

the common wealth, it was not an abusive monopoly.
217

 The lack of clarity around the 

phrases “new manufacture” and “monopoly” could, therefore, be intentional. The 

broad thrust of the Act, then, may be aimed at the general, and perhaps, too much 

focus on the specific limitations of words in s. 6 is counter to the intent of the drafters.  

The public interest aspect of the test in the Statute of Monopolies is more evident in 

the final policy-focused phrase “generally inconvenient”. Again, there is no clear 
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definition of this concept; however, different interpretations have been suggested. 

According to one commentator, the Commons found a patent inconvenient if the grant 

‘though clearly obnoxious or injurious to the commonwealth, could not be proved 

definitely illegal’.
218

 An historian also considered that the test of inconveniency was 

viewed ‘through fiscal spectacles’.
219

 Further, Coke himself, in his commentary on the 

Statute of Monopolies, stated that an invention was ‘inconvenient’ and therefore 

contrary to the Act, if it turned ‘many men to idleness’.
220

 It is possible, then, that the 

generally inconvenient test was aimed to be a broad public benefit test
221

 – if a patent 

for invention was not in the public interest (such as in terms of employment), then it 

would be contrary to the Act and, as a result, not granted.
222

 

One particular aspect of the public interest is worth highlighting. It is likely that one 

of the underlying motivations for the Statute was to encourage employment as a major 

concern to the Parliament in the 1620s was the economy.
223

 There was ‘widespread 
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unemployment’ and ‘widening poverty’ that resulted from the bad harvests and 

declining trade of 1621 and 1622.
224

 The Act generally and s.6 specifically,
225

 

therefore, may be seen to fit with the edicts of the economic theory of the day – 

mercantilism.
226

 The prime policy objective of the mercantilists was wealth 

creation.
227

 It was the wealth of the nation as a whole – the ‘preservation and 

augmentation of the wealth of the Realm’
228

 – rather than of individuals,
229

 that was 

important.
230

 Two of the key themes of the mercantilists are relevant to the drafting of 

the Act; these being the desire to boost employment and the benefits of improving the 

balance of trade.
231

 It may be noted, in addition, that there was also support amongst 

the mercantilists for the ideal of patents for invention.
232

 It is possible then, that given 

this agreement among the elites, that the tests in s. 6 do not relate to a broad public 
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interest test but rather a requirement that the grants are in keeping with the policy 

objectives of the patent system. Apart from the patents for the trading corporations,
233

 

however, it is not clear whether the mercantilists would have approved of the other 

exceptions contained in the Statute of Monopolies. 

D. Other Exceptions to the Act 

A number of provisos were included in the Act as passed by the Parliament.
234

 It is 

these exceptions to the restrictions imposed by the statute that emphasise the statute’s 

nature as political compromise. In the words of one commentator, the House of 

Commons was ‘unable to rise above their own selfish interests’.
235

 The exceptions 

considered here in some detail are those relating to corporations, glass-making and 

printing. Others to be noted include patents relating to alum mines,
236

 the Newcastle 

host-men
237

 and the making of smalt.
238

 It should also be noted that the statute also 

explicitly excludes judges and justices of the peace
239

 – as the patents for the 

enforcement of penal statutes were rendered illegal by the Act there were benefits, in 

terms of clarity, to be had from ensuring there was no doubt that the institutions of 

justice could still operate. 

The exceptions relating to corporations
240

 was included to ‘preserve the rights of the 

monopoly trading companies and the interests of the City of London’
241

 – despite 

complaints being made against trading corporations in the 1624 Parliament.
242

 This 

inclusion may not have been entirely partisan, it has also been argued that ‘official 
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protection’ of companies throughout the Stuart period stemmed ‘directly form an 

employment policy [despite bearing] the superficial marks of being concerned solely 

with private or strategic interests’.
243

 Further, the exception for corporations may be 

seen to comply with the public interest test of the Act
244

 through their regulatory 

effect
245

 and the role that the trading corporations at least played in the promotion of 

foreign trade.
246

 The corporations exception, nonetheless, gave rise to the ‘rash of 

corporate monopolies which were such a feature of the next reign’.
247

 A ‘final irony’ 

to the case of Darcy v Allen was that ‘only a few years after Darcy’s monopoly was 

judged void at common law, the same monopoly was given, under authority of the 

Statute of Monopolies, to the Company of Card Makers’.
248

 

The glass-making exception was included as a means of ensuring the passage of the 

Bill through the House of Lords – according to Russell, the ‘Commons consented 

only in order that the Bill should pass’.
249

 As it was, the Lords only passed the Bill 

with the ‘personal intervention of the Prince’.
250

 It has also been noted, however, that 

Mansell’s glass-making patent covered what was asserted to be a new manufacturing 
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process ‘which used coal instead of wood [and] brought down the price of glass’.
251

 

According to Read Foster however, the Commons, in 1621, voted the ‘patent a 

grievance in creation’ as it did not conserve wood and raised prices.
252

 

The exceptions relating to alum mines, the Newcastle host-men
253

 and the making of 

smalt
254

 may also be considered in terms of political expediency. There is little 

discussion in the literature about the extent of the patents.
255

 A complaint of the Lord 

Mayor of London against the Newcastle coal monopoly is reproduced by Tawney and 

Power,
256

 though it is not clear that this 1590 complaint engages with the same patent 

that is excepted by the Statute of Monopolies.
257

 The complaint itself may be best seen 

in terms of the above-mentioned (political and economic) tension between London 

and the outports. The exclusion of the host-men patent from the coverage of the Act, 

and by extension the other specific exclusions for smalt and alum mines, may 

therefore be understood to be the result of the negotiations that allowed the 

compromise Act to pass Parliament. There are no direct public benefits that arise from 

them, as in the case of the saltpetre, though they may still offer advantages in terms of 

the regulation of those industries. 
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The final exception to be considered here is the one for the printing monopolies. 

These grants, as exercises of the royal prerogative,
258

 are central to the history of 

copyright as they were the first mechanisms that the Crown used to control the 

reproduction of literary and (some forms of) artistic works.
259

 Under these grants, 

‘printing was prohibited without the consent of the owner’ of the licence;
260

 therefore, 

the patents, and their exclusion from the penalties in the Statute of Monopolies, are 

central to the licensing/censorship debates of which Milton’s Areopagitica was a 

part.
261

 There is, however, little consideration in the patent (or copyright) literature as 

to why these patents were included as exceptions to the 1624 Act.
262

 It is likely that 

the regulation of the printing industry (via the printing patents and the Stationer’s 

Company) both fulfilled the perceived need to maintain order amongst the population 

and continued the Crown’s interest in a regulated economy. 

VI. CONCLUSION 

It is not disputed that the Statute of Monopolies is a major marker in the history of 

patent law.
263

 It may, however, be best seen as a point of inflection in the 

development of the patent system, rather than a fresh beginning. Immediately after the 

1624 Parliament adjourned, the ‘Privy Council withdrew a large number of grants’.
264

 

Examples of complaints during the reign of Charles I were, however, detailed above, 
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as was the “rash of corporate monopolies” granted by James’ son. It has also been 

suggested that the Act was ‘simply circumvented’ through the calling of monopolies 

‘offices’.
265

 This suggests that the Act did not “fix” the patent system; it may, 

therefore, be better to see that Act as a statement that dealt with the politics of the 

issue, rather than as a total solution. This perspective allows for the monopolies of the 

time to be understood as the ‘standard grievance’ of England under James
266

 and 

Charles I. Patents were not the only form of fiscal abuse suffered by sectors of the 

economy, the farming of customs was another major abuse, yet it was the monopolies 

that dominated debate. These grants had become “the problem” to be solved.
267

 

The solution to the problem came through a political compromise – the Crown 

compromised with the Parliament in order to get money to fight a war, the House of 

Commons compromised with the House of Lords to get the legislation passed at the 

expense of allowing a couple of patents to be maintained and sections within the 

Commons compromised in terms of the protection of interests of corporations as 

against the interests of outports. Other relevant conditions of possibility were the 

economic problems of the 1590s and 1620s and the issue of succession in the same 

decades. That it is a compromise is emphasised by the timing of the statute, there is 

little evidence to show that the abuses of monopolies were worse in the 1620s than at 

any other time of James’ reign; it is only the sum of the factors, and the importance of 

key motivations, that gave rise to the legislation in 1624. This level of compromise 

shows that there is nothing “pure” about the statement of law contained in any section 

of the Act. Even the provision relating to patents for invention was loaded with the 

ambiguous and imprecise phrases of “mischievous to the state” and “generally 

inconvenient”.
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 Russell, above n 9, 115. The Jacobean Court had a history of ‘openly’ selling ‘knighthoods, titles 

and offices’: Levy Peck, above n 110, 20.  
266

 Rabb, above n 91, 71. 
267

 It may, therefore, be seen as an early “problematisation” in the Foucaultian sense of the word. For a 

discussion of this concept, and its application to copyright, see Chris Dent, ‘Copyright, 

Governmentality and Problematisation: An Exploration’ (2009) 18 Griffith Law Review 129. That 

patents as governmentalist “problematisation” co-existed with the continuing national “emergency” of 

recusancy as a threat to the “righteous” governance of England (examples include the Guy Fawkes plot 

and the reactions to Catholic Europe) suggests that the English “state” exhibited, simultaneously, 

characteristics of an administrativist state and a governmentalist one; see, generally, Michel Foucault, 

‘Governmentality’ in Graham Burchell, Colin Gordon and Peter Miller (eds), The Foucault Effect: 

Studies in Governmentality (1991). 
268

 Further, the provision has to be read in conjunction with the other ambiguous compilation of 

“monopoly contrary to the law”. 



It is not unusual to see the passage of legislation through current Parliaments as a 

matter of compromise. It is not unusual to see included in legislation, broad 

statements limiting the application of the law to acts “in the public interest”. In a 

sense, this article, therefore, continues the trend of emphasising the ‘familiarity of 

early modern social relations to [twenty-first] century eyes’.
269

 The Statute of 

Monopolies was the outcome of political negotiations,
270

 the provisions contained 

within it allowed only those patents that were not “generally inconvenient” or 

“mischievous to the state” and, arguably, only rendered illegal those monopolies that 

did not have a public benefit. Taken together, the qualifications in s. 6 may be seen to 

provide for a broad “public interest” test to patents for invention (at the very least, it 

may impose a test that patents need to be granted in line with the policy objectives of 

the patent system).
271

 This may have consequences for the interpretation of the current 

“manner of manufacture” test of patentability in the Patents Act.
272

 Such analysis is 

behind the scope of this piece; however, this revisiting of the passage of the 1624 

statute allows for a more contextualised understanding of the scope of the phrase 

“generally inconvenient”. 

 

 

                                                
269 Hindle, above n 128, 231. 
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 And, by implication, not the ‘first and final source of authority’ for the patent system as it was 

asserted by Hulme, ‘History of the Patent System’, above n 11, 141. 
271

 The inclusion of multiple public interest qualifiers may be seen as an attempt to ensure the breadth 

of its coverage. The almost repetitive nature of the catalogue of behaviours included in s. 1 of the Act 

(reproduced, in part, above) suggests that a thoroughness of description was the drafting style of the 

time. 
272

 It is noted, however, that the test in s. 18(1)(a) may no longer relate, directly, to the provision in the 

Statute of Monopolies. As the High Court has held, the ‘right question’ to ask with respect to the 

interpretation of the provision is ‘is this a proper subject of letters patent according to the principles 

that have been developed for the application of s. 6’: National Research Development Corporation v 

Commissioner of Patents (1959) 102 CLR 252, 269, emphasis added. On the matter of the relevance of 

public policy to the examination of patent applications: currently, ‘arguments based solely on matters 

of ethics or social policy are not relevant in deciding whether particular subject matter is patentable. 

These matters are distinct from the law relating to the subject matter of a patent, in particular, the law 

relating to manner of manufacture’: Australian Patent Office, Manual of Practices and Procedures, § 

2.9.1.2. 


