
The CDPP provides the following responses to the questions taken on notice at the hearing. 
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The document referred to was tabled by Mr Carter at the end of the hearing (see page 19 of the 
transcript, Mr Carter: Senator I mentioned earlier that I had some further information in relation to 
those earlier sentences.  I am happy to table a document in that regard if that would be of assistance 
to the committee.”).  A further copy of that document is attached. 
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The CDPP is aware of the following judgments since 1 January 2011 where comments critical of 
mandatory minimums have been made by judicial officers in the course of the judgment: 
 

R V KARIM NSW DISTRICT COURT 27 07 2011 
Per Conlon J: “Section 233C of the Migration Act provides for a mandatory penalty in respect 
of the present offence. It provides that he Court must impose a sentence of imprisonment of 
at least five years for a first offence and must set a non-parole period of at least three years. 
Accordingly the Court‟s usual sentencing discretion has been significantly diminished. In my 
view the present case provides a glaring example of how mandatory penalties can sometimes 
prohibit a court in delivering a fair and just result and a sentence, „that is of severity 
appropriate in all the circumstances of the case‟. If I was to apply the usual sentencing 
principles to the present balancing exercise, I would have imposed a non-parole period 
(minimum term) of about eighteen months. However, the provisions of s233C make it 
unnecessary to further consider the matter. Of course the courts could be faced with factual 
circumstances requiring the imposition of the mandatory minimum term or indeed, longer. It is 
simply my considered view that in respect of this offender, this is not the case … I have little 
doubt that had mandatory minimum sentence provisions not applied, the present matter 
would most likely to have resolved by way of a plea saving much time and expense.”  
 
R V AMBO [2011] NSWDC 182 (25 11 2011) 
Per Knox J: “It is difficult to see what meaning should be given to the word 'mandatory' 
specifically inserted into the legislation other than that no sentencing discretion is 
contemplated by the mandatory provisions of the Parliament to impose a sentence below the 
minimum of three years imprisonment. I am clearly bound to apply the clear and customary 
intention the word 'mandatory' in the Migration Act. How a sentence can be reduced below 
that and still be consistent with the legislation is unclear to me - nor how judicial sentencing 
discretion can be exercised to reach any different minimum penalty. It is difficult to see how 
that mandatory minimum requirement can be reconciled with the duty imposed by the Crimes 
Act to deliver a sentence which is 'of a severity appropriate in all the circumstances of the 
offence': section 16A(2) Crimes Act (Cth) 1914.  
What value there is in having judges determine matters when there is a pre-determined 
legislatively imposed mandatory minimum penalty is for others to determine. I agree with 
respect with the comments of Mildren J of the Northern Territory Supreme Court in Trenerry v 
Bradley referred to by Kelly J in R v Dokeng that „...prescribed minimum mandatory 
sentencing provisions are the very antithesis of just sentencing.' Nevertheless, I am obliged to 
follow the law as it is. In this case, given the structure of the legislation and the provisions of 
section 16A of the Crimes Act , the appropriate sentence is the minimum contemplated in the 
legislation, namely, one of three years imprisonment. “ 
 
R V NAFI - NT SUPREME COURT 19 05 2011 
Per Kelly J: " … taking into account all of those matters which are set out in s 16A(2), I would 
not consider it appropriate to hand down a sentence anywhere near as severe as the 
mandatory minimum sentence of eight years imprisonment nor would I consider it appropriate 
to fix a non-parole period as long as five years.  Such a sentence is completely out of kilter 
with sentences handed down in this Court for offences of the same or higher maximum 
sentences involving far greater moral culpability including violence causing serious harm to 
victims. 



As his Honour, Mildren J, said in Trenerry v Bradley (1997) 6 NTLR 175 at 187:   
“Prescribed minimum mandatory sentencing provisions are the very antithesis of just 
sentences.  If a Court thinks that a proper just sentence is the prescribed minimum or 
more, the minimum prescribed penalty is unnecessary.  It therefore follows that the sole 
purpose of a prescribed minimum mandatory sentencing regime is to require sentencers 
to impose heavier sentences than would be proper according to the justice of the case.” 

This is such a case.  I am compelled by the legislation to hand down a sentence which is 
harsher than a just sentence arrived at on the application of longstanding sentencing 
principles applied by the Courts and which have been applied by those Courts for the 
protection of society and of the individual.  I have no choice. 
You will be convicted and sentenced to imprisonment for eight years commencing on 15 June 
2010.  I fix a non-parole period of five years.  Had it not been for the mandatory minimum 
sentencing regime, taking into account the maximum penalty prescribed for this offence and 
the factors I have already set out I would have considered an appropriate penalty to have 
been a term of imprisonment for three years with a non-parole period of 18 months.  I 
therefore recommend that the Commonwealth Attorney-General exercise his prerogative to 
extend mercy to you, Mr Nafi, after you have served 18 months in prison. " 
 

 
R V MAHENDRA – NT SUPREME COURT 01 09 2011 
Per Blokland J: “While the minimum sentence may well be appropriate for those who organise 
these voyages and obtain significant sums of money from asylum seekers, and exploit the 
poverty and vulnerability of subsistence fishermen such as Mr Mahendra, the circumstances 
of people like Mr Mahendra who themselves are, to a degree, victims of exploitation and a 
degree of trickery, in my view are disproportionately punished by virtue of the five year 
sentence … In my view, a sentence proportionate to the criminality would have been, 
consistent with general sentencing practice, approximately one year to 18 months 
imprisonment. I am unable to make such an order. Around one year to 18 months would be 
deserved, and necessary to meet the deterrent ends of sentencing. I acknowledge, also, that 
Mr Mahendra, although at a lower end offender, this last leg of any voyage between 
Indonesia and Australia is a vital part of the operation. I fully acknowledge the need for 
general deterrence, however deterring of poor, uneducated fishermen in Indonesia has not 
been achieved by mandatory sentences, and at the same time has removed judicial discretion 
to pass proportionate sentences. Other members of this court have made similar 
observations. It is important people be deterred from committing this offence, particularly 
because of the safety issues to all persons, and the understandable concern in the 
community about that. Unfortunately, the five year sentence I am obliged to impose has an 
arbitrary element to it, as does most forms of mandatory imprisonment. Australia is a party to 
the international covenant on civil and political rights. 
Article 9.1, in part states that no-one shall be subjected to arbitrary arrest or detention. 
Assigning a five year sentence of imprisonment, without judicial consideration of the gravity of 
the offence, in terms of the circumstances of the offending and the offender may, in my view, 
amount to arbitrary detention. In the usual sense it is understood, it must be arbitrary because 
it is not a sentence that is a proportional sentence. The court is deprived of the usual function 
to assess the gravity and, therefore, be able to pass a proportionate sentence. In this 
particular case it is particularly so because there is a failure to differentiate people in the 
circumstances of Mr Mahendra, which I have just described, from those who actually 
orchestrate the offence on a grand scale. Perhaps unlike other cases, in this particular case 
the court has heard evidence about those persons, and about the money that has changed 
hands. It is of concern, the sentence that I am about to pass in this case may amount to a 
contravention of some of the most fundamental and widely accepted principles of international 
justice. In relation to this particular accused, because I am unable to pass a proportional 
sentence, but rather am forced to sentence on the arbitrary term of five years, I do request the 
Federal Minister for Justice and Home Affairs to review this sentence in the light of well 
accepted sentencing principles and international principles, and consider Mr Mahendra for 
release in exercise of the prerogative of mercy. I note her Honour Kelly J requested similar 
action in relation to another offender.” 
 
R V FAECK & WARKOR - QLD DISTRICT COURT 08 06 2011 



Per Farr AJ: “ … I am also of the view that this is a less serious example of such offending 
than many of the cases that have come before the Courts. Were it not for the statutory 
minimum period, I have no doubt that a sentence less than five years imprisonment would 
have been imposed in each of your cases. Taking all those relevant considerations into 
account has allowed me to arrive at that conclusion but unfortunately for yourselves, the 
statutory minimum does apply and I must sentence you accordingly. So the order of the Court 
is, I sentence you to - each of you to five years imprisonment and fix a non-parole period of 
three years.” 

 
R V NASIR & JUFRI – QLD SUPREME COURT 02 12 2011 
Per Atkinson J: “233C of the Migration Act, as in force at the time of the offending, imposed a 
statutory minimum sentence of five years' imprisonment with a non-parole period of three 
years. A judge sentencing offenders under the Commonwealth law must take account of the 
matters set out in section 16A of the Crimes Act 1914 (Cth). However, that is qualified in this 
case by the requirement to impose a statutory minimum sentence because there can be little 
doubt that were it not for that requirement, the sentence I am obliged to pass upon you would 
not be in accordance with the requirements of section 16A of 
the Crimes Act … … … The serious offenders at whom section 232A of the Migration Act 
must surely be aimed are those who profit from people smuggling and do it for the purpose of 
making money rather than people like yourselves who they must know are certain to be 
caught and who live in such impoverished 
circumstances that the small amount of money that you would make from a journey such as 
this makes it worth taking the risk.” 

 
R V HASIM QLD DISTRICT COURT 11 01 2012 
Per Martin J: “It has been submitted that penalties for offenders involved in people smuggling 
must reflect the strong need for general deterrence. The legislature clearly agrees and hence 
the minimum mandatory penalty. However, there can be no point in imposing heavy penalties 
if there is not widespread publicity of the penalties in the relevant areas of Indonesia. 
Commonly, savage penalties are being imposed upon the ignorant who have been simply 
exploited by organisers. You are one such person. It is obvious that the legislation imposing a 
minimum mandatory penalty deprives a Court from exercising a full and proper sentencing 
discretion in cases such as this.: 

 
R V MULYONO - QLD DISTRICT COURT 03 02 2012 
Per Martin J: “I have on previous occasions remarked about the inappropriateness of 
mandatory minimum penalties. Most recently the remarks were made in the matter of the 
Queen v Hasim. It is unnecessary for me to here repeat those remarks and, indeed, even if I 

did, it seems to achieve little. Of course, these penalties which are designed to be a 
deterrent to others have little or no effect unless the fact of these penalties is published 
to the persons who may bring boatloads to Australia.” 

 
A copy of these transcripts are attached. 
 
We are also aware that comments were made about the mandatory minimum penalties by 
Madgwick A/DCJ in the course of sentencing in the matters of R v Jaru & Sunada (23 September 
2011) and R v Koli (1 December 2011), however we have not yet received these transcripts. 
 
We have also attached a copy report from The Australian today concerning remarks made by Judge 
Griffin in the Brisbane Supreme Court this week.   
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At the Senate Estimates hearing on 14 February 2012, Mr Craigie provided the following answers to 
questions from Senators in relation to the CDPP’s expenditure in respect to people smuggling 
matters: 



 
Senator BRANDIS: Going back to the other topic, people-smuggling, are you able to identify, in your 

annual report or otherwise tell us, in each of the years to which we have referred, what has been the cost to 

the Commonwealth of those prosecutions? I was not able to find it disaggregated in the financial 

statements appended to your annual report, I must say—not that I am saying it should have been.  

Mr Craigie: I think the closest I can come for the time being to answering your question is that we 

forecast for the full year, this year—  

Senator BRANDIS: That is, the financial year?  

Mr Craigie: Yes.  

Senator BRANDIS: The 2011-12 financial year?  

Mr Craigie: Yes—that we will, as far as we can judge these things, having spent $7.64 million, come to 

something just a shade under $14 million. It looks like $13.99 million at present.  

Senator BRANDIS: So the $7.64 million is the outlay so far this financial year since 1 July 2011?  

Mr Craigie: Yes—in fact, to 31 January.  

Senator BRANDIS: So that is seven months worth of prosecutions. And the figure of $13.99 million is an 

extrapolation of that figure?  

Mr Craigie: That is where we think we are headed—yes.  

Senator BRANDIS: Can you give me the end-of-financial-year figure, please, for each year: 2011, 2010 

and 2009?  

Mr Craigie: I can tell you that for 2010-11 our actual spend was $6,240,519.  

Senator BRANDIS: $6.24 million in round figures.  

Mr Craigie: For 2009-10, our actual spend was just over $1½ million.  

Senator BRANDIS: Please give me the figure more precisely.  

Mr Craigie: It was $1,518,199. 
Senator BRANDIS: Do we have the 2008-09 figures?  

Mr Craigie: No, I am afraid I cannot give you those now.  

Senator BRANDIS: As we would expect, the number of prosecutions has increased tenfold and the 

outlays have increased almost tenfold, from $1.5 million to $14 million over two years.  

Mr Craigie: Yes.  

Senator BRANDIS: Those figures include all costs to the Commonwealth, including your internal costs, 

do they?  

Mr Craigie: Yes, they do.  

Senator BRANDIS: That is the time of your staff and any outlays in disbursements as well?  

Mr Craigie: Yes.  

Senator HANSON-YOUNG: I have some questions in relation to minors being kept who have either been 

charged with or suspected of people-smuggling offences which I asked the Department of Immigration and 

Citizenship last night. They told me there were 28 minors being held in various immigration detention 

facilities. As they are minors, why are they still in detention? Why have they not been deported to 

Indonesia?  

Mr Craigie: I am sure there are more appropriate people to answer that question. The time at which my 
office becomes involved is after people are charged. 
 
 
Senator HANSON-YOUNG: The budget that you have to manage these cases.  

Mr Craigie: It is not specifically funded. That has been the subject of discussion over a number of these 

hearings.  

Senator HANSON-YOUNG: What is your estimate, then, for how much Commonwealth money is spent 

through the DPP on these cases? If there has been much discussion, I am sure you have some idea.  

Mr Craigie: We have given those figures as far as our expenditure is concerned, in answer to some 

questions from Senator Brandis earlier.  

Senator HANSON-YOUNG: What are those?  

Mr Craigie: We estimate that by the end of this financial year we will spend, on this financial year, a 

shade under $14 million—$13.099 million. In this financial year our spend on this program has been $7.64 

million.  

Senator HANSON-YOUNG: That is all from me. 
 



As advised at that hearing, from 1 July 2011 to 31 January 2012, the CDPP has spent $7.64 million in 
relation to its work involving the prosecution of people smuggling offences.  The CDPP estimates 
that it will spend for the 2011-2012 financial year $13.099 million on its work involving the 
prosecution of people smuggling offences.  The CDPP’s work is not limited to the prosecution of 
people smuggling offences and includes the following :  
 

 the prosecution of people smuggling offences in each State and Territory (with matters 

introduced into the ACT in March 2012); 

 liaison with the various Commonwealth agencies involved, State and Territory Courts and 

the Legal Aid Commissions; 

 national and regional coordination of the Office’s people smuggling work; and 

 the provision of law reform assistance and involvement in inquiries in relation to people 

smuggling issues, including the current inquiry by the Australian Human Rights Commission. 

As at 8 February 2012, the CDPP had dealt with 151 defendants for people smuggling offences this 
financial year, which includes defendants who have been convicted following a plea of guilty, 
convicted following a trial, acquitted after a trial, have had matters discontinued or some other 
outcome.  The CDPP also had 208 defendants before the courts as at 8 February 2012.  Due to the 
progression of these current matters through the court processes, some will be completed this 
financial year and some will not be completed until subsequent financial years.     
 
Given that the work by the office in relation to people smuggling is not limited to the presentation of 
individual cases before the courts, the differences between cases prosecuted by the CDPP (i.e. some 
go to trial, some do not, some have fast track committals, some have early pleas of guilty , some are 
taken on appeal) and the fact that these cases span financial years, it is not  appropriate to give an 
average cost of a case.    
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