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Andrew Wallace asked the following question: 

Mr WALLACE: Can I pick up where I left off in my last question to the acting commissioner. 
In furtherance to Mr Wilson's concerns about the defences that may be available to an accused 
person under this regime: is the defence of 'honest but reasonable mistake of fact' available at 
least in the first instance to an accused person? This is not an offence of strict liability. There 
are defences and excuses available. 
Mr Muffett: My colleague is just checking that now for us. Can I just draw attention to the 
key elements of the offence. In the previous panel we talked about it needing to be proven 
beyond reasonable doubt that a person intentionally entered or remained; that is intention. The 
second element is around the area being a declared area. We've talked about, and there's been 
evidence about, people accidentally being there and not being aware. The fault element that 
applies here is recklessness. The person has to be aware of a substantial risk, and it has to be 
unjustifiable to take the risk. It is not a matter of 'they have no idea'; it has to be proven 
beyond reasonable doubt that they were reckless as to whether the area was declared. 
Mr WALLACE: You're looking at the issue of the honest but reasonable mistake of fact while 
we're talking, are you? 
Mr Muffett: I will try to get you an answer on that shortly. 
.... 
Mr WALLACE: Alright. Have you had a chance to consider my earlier question? 
Mr Muffett: My apologies, but I might take that one on notice. I want to make sure that I'm 
going to give you the most accurate advice there. 

The response to the question is as follows: 
 
Section 9.1 of the Criminal Code Act 1995 (Criminal Code) provides that a person is not 
criminally responsible for an offence that has a physical element for which there is a fault 
element other than negligence if the person is under a mistaken belief about, or is ignorant of, 
facts; and the existence of that mistaken belief or ignorance negates any fault element 
applying to that physical element.  
 
Sections 119.2(1)(a) and (b) of the Criminal Code sets out the elements of the offence that a 
person enters, or remains in, an area in a foreign country and that area has been declared by 
the Foreign Affairs Minister. The fault elements attached to these physical elements are 
intention and recklessness respectively. The application of section 9.1 of the Criminal Code to 
the offence would mean that a person who had a mistaken belief that, for example, they were 
entering a different area or the area had not been declared, may be able to rely on the defence 
of mistake or ignorance of fact. This will ultimately turn on the court’s consideration of the 
circumstances and evidence adduced in a particular case. 
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Josh Wilson asked the following question: 

Mr JOSH WILSON: I hear what you're saying about the inclination to not have a reasonable 
excuse offence explicitly and statutorily in almost all of the criminal law. This is unusual. 
Where you have strict liability and the only mens rea and the only element of intent is that a 
person can be shown to have been reckless as to whether or not a place was a declared area, 
there's probably an argument for having something statutorily that allows the court to consider 
something else. But I hear what you're saying. Can you take on notice, when the UK put its 
regime in place and chose to include a reasonable excuse defence, is there anything the 
department can direct us to in terms of any explicit reasoning that led to the adoption or the 
inclusion of that defence. I think it would be useful for the committee to see that. It hasn't 
been drawn to our attention by the Law Council or the Human Rights Commission. Maybe it 
doesn't exist. But they obviously saw fit to put it there and it would be interesting for us 
understand why, as against the arguments you've made for keeping it out. 

The response to the question is as follows: 
 
The Committee may be assisted by a letter, of 6 September 2018, from the then United 
Kingdom Minister of State for Security and Economic Crime to Mr Nick Thomas-Symonds 
MP, outlining the reasoning for the proposed introduction of the ‘entering or remaining in a 
designated area’ provisions as part of the United Kingdom’s Counter-Terrorism and Border 
Security Bill, including the associated reasonable excuse defence: 
https://assets.publishing.service.gov.uk/media/5b964ae0ed915d4d56171f0d/Letter-from-the-
Security-Minister-to-Nick-Thomas-Symonds-MP.pdf. 
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