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Committee Secretary

Senate Standing Committees on Community Affairs
PO Box 6100

Parliament House

Canberra ACT 2600

Dear Committee Secretary,

Please below Micah Projects submission to the Senate Community Affairs
Legislation Committee Inquiry into the Social Services Legislation Amendment

(Housing Affordability) Bill 2017.

1. The Bill extends too far

(a) (Payment obligations other than rental arrears) When looking at the % of
tenants in government managed social housing there were only 1.9% of
tenancies that had an arrears status (QLD Government data portal):
https://data.qld.gov.au/dataset/tenancies-in-government-managed-social-
housing/resource/69bbace9-655d-4201-8e39-aff674567806)
This legislation would seem to be wielding a hammer to a relatively minor

problem. The Bill goes too far by extending to payment obligations that are
not usually essential terms of the tenancy agreement and would not
necessarily result in termination rights under tenancy agreements. Lessors
may request that deductions be made in respect of not only rental arrears but
also to rent obligations generally, as well as household utilities, which is
defined broadly to include electricity, fixed-line telephone payments,
sewerage and garbage collection, and compensation for loss or damage to
property. The rationale for the Bill is to prevent the accumulation of rental
arrears which may result in eviction and homelessness. The excessive reach of
the automatic rent deduction scheme (ARDS) to "household utilities" and
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amounts which may be payable in respect of general maintenance or repairs
is unnecessary to achieve this purpose. With regard to sewerage and garbage
collection is paid by the lessor and is not a liability that can be accrued by a
tenant.

(b) (No grace period or materiality threshold applicable to non-payment) If the
aim is to prevent tenant becoming homeless this provision can set tenants
up to fail — this is simply making people homeless and cost shifting with no
real social outcome. A Lessor may request that deductions be made in
satisfaction of "outstanding obligations" (of the kind described at paragraph
1.1(a) above). The Bill does not specify a period for which the amounts
owing must be outstanding. This concept may be abused by Lessors. For
example, in circumstances where a Tenant has accrued one week of rental
arrears, the Lessor would be entitled to request that automatic deductions
be made in respect of the Tenant's ongoing obligation to pay rent,
irrespective of whether the Tenant may be in a position to pay the arrears in
the following rental payment period. In the case of the Department of
Housing, is the amounts owing in relation to previous debts which the
tenant is paying off — so they may be meeting their current tenancy
obligations and on a debt repayment plan but then be excessively billed with
no capacity to pay.

(c) (No cap on amount of deduction) The Bill provides that the amount
deducted by the Secretary must not exceed either of the following:

(i) the amount specified in the Lessor's request;

(ii) the amount of the social security payment (from which the
deduction will be made) remaining after all deductions (if
any) specifically required by law are made.

There is nothing on the face of the Bill that would prevent the Secretary from
ordering that a deduction be made which would exhaust the entire residual
amount of a Tenant's social security entitlements. In circumstances where a
Tenant receives only one social security payment, the deduction could
constitute the entirety of a Tenant's income. In that event, a Tenant who is
already experiencing financial hardship would have one of two options:
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(iii) to go without other "basic needs", as defined in the SSA
Act; or

(iv) to secure a loan for those basic needs, which may give rise
to increased financial hardship (through the Tenant's
inability to meet his or her payment obligations under the
loan agreement).

Micah works with a range of tenants to assist them to secure and sustain
tenancies and this includes within the social housing system. Our work
aims to empower people to be able to self-manage their debts if they
have any, maintain a standard of living and to provide opportunities for
their families. This bill would potentially undermine this work and place
people into severe hardship. Further it would place greater strain onto
homeless services for people who need assistance for basic food and
therefore cost shifting onto already stretched welfare services.

1.2  The Bill fails to afford procedural fairness to Tenants

(a) Where is the statement of compatibility with Human Rights —i.e prepared
in accordance with Part 3 of the Human Right (Parliamentary Scrutiny) Act
2011? Tenants should be afforded procedural fairness where the ARDS is
invoked in relation to their occupancy of a Lessor's premises. The Bill, in its
current form, falls short of providing Tenants any right of review from the
decision of either of the Lessor (in making a request to the Secretary) or of
the Secretary (in determining whether to grant the Lessor's request and, if
granted, the terms (including as to amount and duration) of the deduction
order).

(b) (No notice to Tenant) There is no requirement under the ARDS for a
Tenant to be notified when:

(i) a Lessor lodges a request with the Secretary for deductions
to be made; or

(ii) the Secretary determines whether to grant the Lessor's
request and, if the request is granted, the amount and
duration of the deductions to be made,
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resulting in uncertainty as to the amount of money the Tenant
should expect to receive pursuant to his or her welfare
entitlements. As noted earlier when people are on limited

(c)  Aright to request deductions immediately following non-payment would be
inconsistent with any requirement under a tenancy agreement for the
Lessor to notify the Tenant of a payment default before exercising the
Lessor's powers which arise upon such default. Even in the absence of a
contractual obligation to give notice, a Lessor would no longer be
incentivised to notify the Tenant and/or to enter into a payment plan or
similar arrangement. Practically, this also means the Tenant is afforded no
opportunity to pay the outstanding amount from other income sources.

(d) (No opportunity to object; no right of review) It is foreseeable that a Tenant
may disagree with a Lessor about the amount the Lessor seeks to recover
through the ARDS. In such situations, the Bill does not afford a Tenant an
opportunity to dispute or contest the amount, particularly given that a
Lessor may make a request to the Secretary as soon as a Tenant's payment
obligation is outstanding (discussed at paragraph 2.1(b) above). In other
instances the Department of Housing has been able to waive debt where
there has been recognised hardship and this should be taken into
consideration as an option for the tenant to apply for with the Department

(e) TheBill also fails to provide any mechanism by which a Tenant may challenge
the Lessor's request to the Secretary (for example, a challenge may be made
that the request is not permitted under the agreement entered into
between the Tenant and the Lessor). The Bill permits a Lessor to request that
the ARDS be invoked to satisfy an amount in sub-paragraph 1(c)(ii) above
where the Tenant's liability has been finally determined by a court, tribunal
or "other body that has the power to make orders". In relation to a social
housing lease in Queensland, it has been our experience that the
Queensland Civil and Administrative Tribunal will, at times, make such an
order against a Tenant on an ex-parte basis. In these situations, a Tenant
may only become aware that they are required to sacrifice their social
security entitlements (to satisfy an order that they were not aware of) when
the amounts are actually deducted.
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The Bill lacks clarity

(a) There are several significant gaps in the Bill that should be
addressed prior to any implementation of the ARDS.

(b) In particular:

(i) the Bill does not set out any criteria that an agreement
between a Lessor and a Tenant must satisfy, other than
that the agreement must state that the Lessor is permitted
to make requests under the new Part 3E of the SSA Act for
deductions from the Tenant's social security entitlements;

(ii) the Bill permits a Lessor to request that a deduction be
made where the Tenant agrees, in writing, to pay the
Lessor an amount for loss of, or damage to, the property as
a result of the Tenant's occupancy of the premises; and

(iii) the Bill does not set out what factors the Secretary must
consider in determining:

(A) whether to exercise its discretion to grant a Lessor's
request for deductions to be made from a Tenant's
welfare entitlements;

(B) the amount to be deducted; and

(Q) the term over which the deduction will be levied.
(c) As to sub-paragraph 2.3(b)(i) above, the lack of clarity in the Bill
about what is required in a written agreement permitting
deductions under the ARDS exacerbates an existing power
imbalance between a Tenant and Lessor. Tenants may feel bound
to enter into a written agreement with a Lessor permitting
deductions under the ARDS in circumstances where:

(i) a Tenant must meet a high threshold of vulnerability
before being eligible for social housing;

(ii) there are lengthy waiting periods for eligible Tenants; and

(iii) a Tenant is usually suffering from financial hardship.
(d) As to sub-paragraph 2.3(b)(ii) above, it is not clear whether the
agreement referred to in this instance must provide an express
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statement permitting the Lessor to make requests under the new
Part 3E of the SSA Act. If such a statement is not required, a
Tenant may be unaware of the means by which the Lessor may
recover the amount owed by the Tenant, despite the Tenant's
acknowledgement of the amount owing.

(e) As to sub-paragraph 2.3(b)(iii) above, the considerations (or types
of considerations) relevant to the Secretary's exercise of its
discretion and to the determination of any amount to be deducted
from a Tenant's welfare payments should be expressly stated or
be able to be readily inferred from the scope and purpose of the
legislation, in accordance with the principles of good
administrative decision-making.

1.4 The Bill erodes personal autonomy and dignity
(a) The deduction of payments under the ARDS would make it difficult
for Tenants to manage their money, leaving them vulnerable to
increased financial hardship. For example:

(i) a Lessor would not be prevented from lodging multiple
requests for deductions in respect of the same Tenant (for
example, where the amounts owing to the Lessor arise at
different points in time);

(ii) the Secretary would then be responsible for determining
whether to grant those requests and the amount of
deductions to be taken from a Tenant's welfare payments;

(iii)  asdiscussed at paragraph 2.2(b) above, there is presently
no requirement for a Tenant to be notified when a decision
is made or action is taken under the ARDS in respect to the
Tenant's welfare payments,

resulting in uncertainty about how much money the Tenant can
expect to receive under his or her welfare entitlements.

(b) Examples of where uncertainty of income would cause particular
financial hardship include:

(i) emergency situations requiring a Tenant to have
immediate access to cash;
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(ii) where a person has ongoing medical expenses, and are
accustomed to recovering partial refunds in respect of
those expenses through the Medicare system before
paying rent; and

(iii) where a Tenant is the sole tenant on the lease agreement
for premises that are shared with other occupants from
whom the Tenant will be required to recover their portions
of the rent owed prior to paying the total rent due.

(c) The introduction of the ARDS would erode Tenants' personal
dignity and reinforce negative stereotypes about welfare
recipients' financial literacy and ability to manage their personal
finances responsibly.

Family Tax Benefits should be excluded

FTB should not be touched as this payment is a secondary payment for
the children based on parents income and as such is a child based should
be excluded from any proposed deductions.

Recommendations

Recommendation 1

(a) The Bill should be rejected in its entirety.

(b) If the Bill is enacted, sufficient safeguards should be built in to the
ARDS to:

(i) protect a Tenant's livelihood;

(ii) ensure that the decisions made under the ARDS are subject
to external review; and

(iii) minimise the erosion of a Tenant's autonomy and dignity.
(c) Recommendations to this effect are set out at 2.2 to 2.10 below.

Recommendation 2

(a) The Bill should impose an obligation upon a Lessor to take
reasonable action prior to submitting a request to the Secretary
for deductions to be made under the ARDS.

(b) "Reasonable action" should be defined to include at least the
following:
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(i) the Lessor must give written notice to the Tenant that the
Tenant has an ongoing or outstanding obligation in respect
of which the Lessor intends to make a request under the
new Part 3E of the SSA Act;

(ii) the written notice must be given within a reasonable
period of the outstanding obligation accruing;

(iii) the Lessor must make reasonable enquiries as to the
Tenant's ability to satisfy the outstanding obligation prior
to making the request; and

(iv) the Tenant must be afforded a reasonable period of time in
which to respond to the Lessor's written notice prior to the
Lessor making a request.

Recommendation 3

(a) Deductions pursuant to the ARDS should only be permitted in
respect of a Tenant's obligations to pay rent and for any amounts
owing in respect of a serious breach of the terms of the Tenant's
occupancy of the Lessor's premises.

Recommendation 4

(a) A payment obligation owed by the Tenant should not be satisfied
by deductions pursuant to the ARDS unless it has been owing for a
defined period of time.

Recommendation 5

(a) The amount that the Secretary may deduct from a Tenant's
welfare payments upon receiving a request from a Lessor should
be capped at a percentage of the total value of all welfare
payments received by the Tenant, and after taking into account
the tenants other debts.

Recommendation 6

(a) A Lessor must give a Tenant reasonable notice prior to submitting
a request to the Secretary for deductions to be made under the
ARDS.
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2.7 Recommendation 7
(a) The Secretary must notify a Tenant upon receiving a request from
the Lessor for deductions to be made under the ARDS.
(b) The Secretary must notify a Tenant of its decision whether to
grant or reject the Lessor's request. If the request is granted, the
Secretary must advise the Tenant of:

(i) the amount to be deducted;

(i) the period during which deductions are to be made and
the amount to be deducted during each payment period;
and

(iii) any rights of review the Tenant has in respect of the
Secretary's decision.

2.8 Recommendation 8
(a) The Bill should provide a Tenant with a mechanism by which the
Tenant can challenge a Lessor's request under the new Part 3E of
the SSA Act for deductions to be made from the Tenant's social
security payments.

2.9 Recommendation 9
(a) The Bill should provide a means by which a Tenant may apply for
the review of:

(i) the Secretary's decision to grant the Lessor's request for
deductions to be made;

(ii) the amount the Secretary determines may be deducted
and the period during which deductions will be made.

2.10 Recommendation 10
(a) The Bill should set out the factors the Secretary must consider
when determining whether to exercise its discretion to grant the
Lessor's request that deductions be made from a Tenant's welfare
payments, and when determining the amount of the deductions
to be ordered.
(b) Those factors should at least include:
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(i) the total value of welfare payments to which the Tenant is
entitled;

(ii) whether the deduction(s) will cause the Tenant to
experience financial hardship;

(iii) the length of time for which the Tenant's payment
obligation to the Lessor has been outstanding; and

(iv) the circumstances in which the Tenant's payment
obligation arose.

2.11 Recommendation 11

(a) FTB and any child related income should be excluded from the
proposed deductions.

Kind regards,

Karyn Walsh, CEO
Micah Projects
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