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The Financial Services Council (FSC) represents Australia's retail and wholesale funds
management businesses, superannuation funds, life insurers, financial advisory networks,
trustee companies and public trustees.

The FSC has over 130 members who are responsible for investing more than $1.8 trillion on
behalf of 11 million Australians.

On 1 March 2012 the FSC welcomed the Trustee Corporations Association (TCA) members as
full members of the FSC under the Trustee policy portfolio. The FSC is now the industry
representative body of nine out of eleven private licensed trustee companies and all of the
eight Public Trustees.

Within the trustee segment of their businesses, trustee companies and public trustee members
act as trustee or administrator for more than 36,000 court awarded financial management
orders and trusts with assets of around $4 bn, as well as 25,000 other ongoing trusts with
assets of around $13 bn.

The FSC commends the Government on its decision to introduce a coordinated, national
scheme for the provision of support to people with a disability. The scheme has the potential to
correct the shortfalls in the current system that is both unfair and socially exclusive.

We urge the Government to ensure that this new scheme and its enabling legislation are given
the time and careful consideration required to make it a success; for too long people with a
disability in Australia have been subject to a piecemeal approach to their care and support. Itis
critical that the NDIS legislation is both comprehensive and tailored to the vast range of people
that will be covered by the Act.

We provide the following comments on the draft Bill as Attachment 1 to this letter.
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EVE BROWN
Senior Policy Manager - Trustees
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Attachment 1
DEFINITIONS

Trustee company means: a company licensed under chapter 5D of the Corporations Act or a
public trustee.

Represented person means: a person who is represented either financially or otherwise, by an
official guardian, financial manager/administrator or trustee, and that guardian, financial
manager/administrator or trustee was appointed to represent the person by a court or
tribunal.

BACKGROUND
Trustee companies and represented persons

Trustee companies can be appointed as the financial manager or trustee of a person by the
court, in relation to a compensation award and sometimes also in relation to the person’s
whole estate. A trustee company may also be appointed as the financial manager of a person
by the state guardianship tribunals. If the guardianship tribunal makes a financial management
order in relation to a person then that order refers to the person’s estate.

All individuals who have had a financial management or trustee order made in relation to them
by a court (including court approved settlement orders) have received compensation for an
injury. Our former understanding was that the NDIS regime would not apply to cases of
catastrophic injury and that the appropriate scheme would be the NIIS. However, the
provisions in Chapter 5 of the Bill seem to indicate otherwise. As such, for the purpose of this
submission we will assume that the NDIS regime does apply to persons who have a disability as
a result of an injury since injury gives rise to compensation.

In relation to financial management appointments made by a guardianship tribunal these may
be made in relation to individuals who have suffered an injury that has led to disability, but
there is no ‘at fault’ party and the person suffered the injury in a state where compensation is
not available as there isn’t a no-fault scheme. Alternatively, appointments by the guardianship
tribunal can be made in relation to persons who have a disability that is not a result of an
injury. Financial Management appointments made by the guardianship tribunals are usually in
relation to a person’s whole estate. The person’s estate might consist of significant assets or
might only consist of an entitlement to regular pension payments.

In every Australian state and territory except Queensland, a financial management
appointment can be made by the guardianship tribunal in respect of an adult or a child (albeit
that in some states orders in respect of children do not come into effect until the child turns
18). In Queensland these appointments may only be made by the tribunal in relation to an
adult.

The state supreme courts have jurisdiction to hear and settle claims for compensation and to
make financial management appointments and trustee appointments in respect of the
compensation sum and the remaining estate of a child or adult. A trustee company may be
appointed as financial manager/administrator or as trustee. The role of a financial manager is
generally the same as that of a trustee, though different state Acts apply to the different
appointment types.
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The appointment type has a bearing on how the assets of the person with a disability are held
by the trustee company. For trustee appointments the trustee company holds legal title to the
assets on behalf of the person and for financial management appointments the legal title to
assets remains vested in the person. With respect to the latter, the financial manager must use
other means to protect the assets of the person with a disability, such as lodging caveats over
real property assets.

The appointment type also has an influence on how decisions are made in relation to the
person. A trustee must make decisions that are in the best interests of the beneficiary. A
financial manager applies a slightly different decision making process. Financial managers act
as substituted decision maker for the person whose affairs they are responsible for managing.
This means they must make decisions that are in the best interests of the person and also make
the decision that is as close as possible to the one that would have been made by the
represented person if he or she were able to make that decision. In addition, there are degrees
of decision-making for represented persons depending upon the level of disability and the
independence of the person.

In all cases where a trustee company is appointed as a trustee or financial manager, in relation
to a child or an adult, they are charged with the responsibility of making financial decisions and
managing the assets of the person subject to the appointment. This is because a court or
tribunal has concluded that the person, due to their disability, is not able to manage their own
financial affairs.

Compensation awards can arise under different heads of damage. The two key categories of
damage are special damages and general damages. The former generally refers to out-of-
pocket expenses that have been incurred up to the date of the trial, such as medical expenses
and loss of earnings. These damages must be pled and proven at trial and by nature are usually
easy to quantify. The latter refers to damages for losses that fall broadly into three sub-
categories: loss of futures earnings; cost of future care and pain and suffering (note there are
other, less common, categories of general damages).

THE DRAFT BILL

In our view, the draft legislation is fundamentally flawed because it does not recognise in any
of its provisions that there are two distinct categories of people with a disability — those who
are capable of managing their own financial affairs and those who are not. Generally speaking,
children are not legally capable of managing their own financial affairs, whether or not they
suffer from a disability.

The draft legislation should identify these two sub groups of persons with a disability and
should adjust its provisions accordingly. It would be reckless for the Government to allow
scheme payments to be made directly to persons with a disability who are not able to manage
their own financial affairs and who have a financial manager or trustee appointed in relation to
them. Similarly, it may be inappropriate to pay NDIS amounts to the parent or carer of a person
with a disability who has a financial manager or trustee appointed in relation to them.

We agree that where possible the CEO and others involved with the administration of the
scheme should seek to engage the person with a disability in decisions around their ongoing
care, however, this engagement should not extend to making payments directly to persons
who are not capable of managing financial matters.

Page 3 of 9



It is important that those who will administer the NDIS scheme understand that people with a
disability are more vulnerable to abuse and undue influence that others. Unfortunately abuse,
neglect and undue influence are sometimes inflicted upon people with a disability by family
members, friends and care providers.

State and territory guardianship tribunals may also appoint an official guardian for a person
with a disability. The guardian is responsible for making personal and lifestyle decisions, though
not financial decisions, on behalf of the person with a disability. Where a state or territory
guardianship tribunal has formally appointed a guardian in relation to a person with a disability,
the guardian should be the first point of call in relation to any of the non-financial
requirements under the Act.

SPECIFIC PROVISIONS
Chapter 3, Part 1 — Becoming a participant

In order to become a participant in the NDIS scheme a person with a disability must make a
request to join the scheme in the approved form and must meet the access criteria of either
the disability requirement or the early intervention requirement.

Given that there is a prescribed form of application to become a participant and that the form
requires the provision of certain information and documentation, it should be explicit that
these applications may be made on behalf of a person with a disability by an appointed
financial manager or trustee.

We note that the disability requirements include a psychiatric condition, provided a person
with such a psychiatric condition requires a level of care that is likely to continue for the
person’s lifetime. There may be difficulties in defining the many and varied psychiatric
conditions and making a decision as to the extent of the impairment on the person who suffers
from the psychiatric condition. It is not clear whether the scheme will be available to people
who suffer from chronic and episodic mental conditions.

Division 2—Preparing participants’ plans

This division talks about the preparation of a participant’s plan and what must be included,
such as a statement of goals and aspirations. This Division fails to recognise that there are
many individuals who suffer from moderate to severe disabilities that are not physical in
nature. These individuals would not be able to communicate their goals or aspirations and
would not be in a position to ‘work’ with the CEO to develop their plan.

We submit that there should be clear guidelines as to who is the appropriate person to consult
with on these matters. For example, in the first instance the CEO should consult with an
appointed guardian. Where no formal appointment of a guardian has taken place then the
person’s next of kin would be the appropriate individual to consult with. It should be noted
that there are many instances where a formal guardian has been appointed to an individual
and that guardian is not the person’s next of kin.

The provision that focuses on the NDIS rules for statement of participant supports is confusing.
In summary, the provision states that the method used to assess what supports will be funded
by the NDIS, in relation to a person, will take into account (i) lump sum compensation
payments that specifically include an amount for the cost of supports (ii) lump sum
compensation payments that do not specifically include an amount for the cost of supports and
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(iii) amounts that a participant or prospective participant did not receive by way of a
compensation payment because he or she entered into an agreement to give up his or her right
to compensation.

In relation to (i) it is not clear whether this is referring to compensation sums that specifically
include an amount for future medical and care costs. The word ‘supports’ is too general. Also,
is point (i) referring only to compensation sums that are awarded after the commencement of
the NDIS regime or does it include those awards made before the commencement of the
scheme?

In relation to (ii), it is not clear what bearing a lump sum payment that does not include a
specific future care component will have on the funding of supports for the participant through
the scheme. If a participant has received a compensation amount for pain and suffering or
future economic loss then this amount should not have a bearing on funding, unless of course
the scheme is means tested generally. Also is point (ii) referring only to compensation sums
that are awarded after the commencement of the NDIS regime or does it include those awards
made before the commencement of the scheme?

In relation to (iii) it is difficult to understand how the CEO could, in practice, consider amounts
that a participant or prospective participant did not receive by way of a compensation payment
because he or she entered into an agreement to give up his or her right to compensation. How
would the CEO form a view on the compensation that a court might have awarded to a person
if the court had had the opportunity to hear the relevant case?

There are many instances where a person or their representative might enter into an
agreement to waive their right to compensation. It is our understanding that this provision
encompasses all settlement agreements made in relation to a claim for damages for personal
injury.

This provision needs careful consideration as it is the first point at which there is reference to
participants waiving their rights to compensation. The definition of compensation and what a
person is waiving needs to be very carefully articulated. A person can waive their rights to
compensation for loss of future earnings but may still be entitled to seek damages in a civil suit
to reclaim other costs. Alternatively, a person may waive his/her right to seek compensation
under various heads of damage in return for a settlement sum that seeks to compensate the
person holistically.

There are many and varied situations that this provision might apply to and it is crucial that full
and proper consideration is given to the words of the provision and how it will operate in
practice.

Division 3 - Managing the funding for supports under participants’ plans

This division looks at who is to manage the funding of supports under the participant’s plan.
The manager may be the participant themselves; an approved plan management service
provider; the agency or a plan management nominee. Again, there is no acknowledgment of
persons who have had a financial manager or trustee appointed in relation to them and who
are unable to manage their own financial affairs. While the division envisages that a plan
management nominee may take this role the division further provides that it is the
participant’s choice as to whether the participant manages the funding or some other person
does so. A participant is also at liberty to remove as nominee a person who was previously
appointed by the participant.
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People who have had a financial management or trustee appointment made in relation to
them are unable to manage their own financial affairs and cannot manage funding amounts
from the NDIS scheme. Save for any specific exclusion within the financial management or
trustee order, a represented person has no ability in law to give a valid discharge for receipt of
funds paid pursuant to an NDIS scheme. In addition, a represented person has no contractual
capacity to enter into agreements with care providers associated with the NDIS scheme.

As stated before, people who lack the capacity to manage their own financial affairs are
particularly vulnerable to undue influence. A represented person may indicate that they would
prefer NDIS amounts to be managed by a family member or friend, however, there is always a
risk that another person has attempted to influence the represented person for their own
benefit.

We also note that there would be a conflict of interest in allowing a registered plan
management provider to manage NDIS amounts on behalf of a participant who receives care
and other services from that provider. Also, where a financial manager or trustee is appointed
that person or entity steps into the shoes of the represented person. As such, contracts with
service providers in respect of a represented person must be entered into by the manager or
trustee on behalf of the represented person as that person has no capacity to enter into an
agreement themselves. It may not be appropriate for a financial manager or trustee to enter
into an agreement with a service provider if the funds to pay for those services are held by
someone else and paid directly to the provider by that third party.

Where a trustee company has been appointed as financial manager or trustee in respect of a
person with a disability the trustee company owes that person a higher duty of care than what
would be owed by a non-professional trustee. This higher fiduciary duty requires the trustee
company to act in the best interests of the represented person and a failure to do so is
punishable by a range of court sanctions and other penalties. Where there is a financial
manager or trustee appointed in relation to a scheme participant then that person or entity is
the appropriate person to manage the funding of supports under the participant’s plan.

There is no need for the NDIS rules to prescribe criteria to which the CEO is to have regard in
considering the risk associated with allowing a participant to manage the funding for their own
plan if that participant is a represented person. In these situations, a court or tribunal has
already made a legally binding determination that the person lacks capacity and any funding
arrangements or service agreements that the represented person enters into are voidable, at
the discretion of the financial manager or trustee.

We acknowledge that under part 3 — Registered providers of supports, a person or entity may
apply in writing to the CEO to be a registered provider of supports, such as managing the
funding for supports under plans. However, we submit that in cases where a financial manager
or trustee has been appointed in relation to a person that the financial manager or trustee
should automatically be the person or entity responsible for managing the funding for
supports. This automatic responsibility could easily be passed to a family member or other
person upon the application of the financial manager/trustee, in situations where it would be
in the best interests of the represented person to have some other person responsible for
funding.
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65 Protection of certain documents etc. from production to court etc.

Provision 65 states: A person must not, except for the purposes of this Act, be required: to (a)
produce any document in his or her possession because of the performance or exercise of his
or her duties, functions or powers under this Act; or (b) to disclose any matter or thing of which
he or she had notice because of the performance or exercise of such duties, functions or
powers; to a court, tribunal, authority or person that has power to require the production of
documents or the answering of questions.

We query the legality of this provision. If an employee or officer of the NDIS Agency has
information that is relevant to a matter in dispute that is being considered by a court, we doubt
that the court, in its inherent jurisdiction, cannot compel production of that material.

Division 2—Appointment and cancellation or suspension of appointment

Currently, the Bill allows the appointment of a nominee that is a different person to the
guardian or financial manager/trustee of a person. As stated above, in our view, this is not
appropriate. In addition, it is not clear whether there is a capacity for more than one nominee
to be appointed (such as two different correspondence nominees). There may be
circumstances where more than one appointment is appropriate.

In the event that a person other than a guardian, financial manager or trustee of a person, is
appointed as nominee, the guardian, financial manager or trustee may have no power under
the Act to obtain information about the plan. The management plan has a direct impact on the
decision making processes of a guardian, financial manager or trustee, and in normal
circumstances, government agencies like the NDIS, would be required to provide information
upon receipt of evidence of the appointment.

It cannot be assumed that the care plan and/or other relevant information will be made
available to the guardian or financial manager by the participant or nominee. Without the
ability to obtain this critical information, a guardian, financial manager or trustee may be
forced to make decisions that may not be in the best interests of the person with a disability.
For example, without full information about the plan, a financial manager might separately
contract for services in relation to the participant that are already covered by the Scheme.

Chapter 5 — Compensation Payments.

This section applies to a participant or prospective participant in the scheme, who might be
entitled to compensation for a personal injury, but who has taken no reasonable action to
claim the compensation.

It is not clear from this section whether this Chapter would apply to prospective participants
who have already received a compensation award for an injury, who have a financial manager
or trustee appointed for them, and who might have suffered a second injury that may result in
additional care costs. This should be clarified in the legislation.

The Chapter goes on to say that the CEO can give notice to a prospective participant requiring
the participant to make such a claim, provided the CEO is satisfied that the participant has a
reasonable prospect of success in obtaining the compensation.

We see several problems with this chapter. It is not clear what kind of claim the CEO can
compel a participant or prospective participant to make. For example, can the CEO compel a
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participant to make a claim for special damages for medical and care costs that have been
covered by the NDIS scheme up until the date of the trial only or can the CEO also compel the
participant to claim general damages under the sub category of cost of future care? We assume
the CEO cannot compel the participant to make a claim under any of the other heads of
damage such as loss of future earnings or pain and suffering, but we suggest that this is made
explicit in the legislation. A power to compel an individual to take legal action is a significant
power. The detail around the scope of that power should be absolutely clear.

It is also unclear whether the CEO can compel the participant to claim against a personal life or
total and permanent disability (TPD) insurance policy (typically held through superannuation)
or whether this power is restricted to claims against the indemnity insurer of an at fault party.

In addition, it is not apparent upon what basis the CEO will decide whether or not there would
be a reasonable prospect of a successful claim. Will this decision focus on the likelihood of
success in relation to a claim for special damages for reimbursement of medical expenses up
until the date of the trial only or will it also focus on general damages for future care costs? If
the latter, will a specified amount in the court award for future care costs be paid to the
plaintiff/participant or their representative? If so, will the participant or their representative
need to use this lump sum payment to repay the NDIS for ongoing care costs provided through
the scheme?

It is also not clear whether amounts that have been paid from the NDIS scheme up until the
date of the trial, which will be pled and proven as special damages, will be paid to the
plaintiff/participant or their representative first for them to repay to the NDIS or whether these
amounts will be reimbursed directly to the NDIS through the court process.

We have concerns also with the power generally to compel a participant to bring an action.
Where a participant brings an action by his or her next friend or litigation guardian it is that
person who bears the risk of losing the action and having an adverse costs order made in
relation to them. If the CEO of the NDIS has the power to make a determination as to the likely
success of a claim and to compel a participant to bring an action, then in these specific
circumstances the CEO should act as the participant’s litigation guardian and should bear the
risk of an adverse costs order.

It should also be made explicit in the legislation that the NDIS is not entitled to any funds,
whether by reimbursement of past NDIS amounts or otherwise, from a participant’s award of
an amount under the other heads of damage, such as future loss of earnings, loss of enjoyment
of life and pain and suffering.

There is no mention of how the scheme will apply to persons who have previously been
awarded a compensation sum for future care costs. Some of these individuals will have large
sums that are managed by a trustee company. The trustee company will have its own estimates
of the ongoing care costs for the person and will have an appropriate investment strategy in
place in order to sustain funding of those costs. Will these people be able to participate in the
NDIS scheme? If so, given that the scheme appears not to be means tested, does this indicate
that the trustee company will no longer be required to plan for and fund any further care
costs? If not, we assume the trustee company will carry on with its role of planning for and
funding the person’s care costs, however it is also unclear what will happen to those persons
who received a previous compensation amount and whose compensation sum has been
depleted over the years.
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Part 3—Recovery from compensation payers and insurers

It is unclear whether the ability to recover compensation from insurers is restricted to those
cases where there is a judgement or settlement order. We assume recovery pursuant to
personal life/TPD insurance policies, which are typically settled without the need for a court
judgement as the amount payable is determined by the terms of the policy, will not be
included. It is difficult to assess the impact of the regime without clarity as to whether these
types of compensation payments would be included or not. This could be clarified in the
definition of compensation.

We make the point that there is scope for the NDIS Bill and Rules to apply a similar approach to
assessing disablement and providing support as is currently exercised by life and disability
insurers. A significant portion of individuals seeking to become a participant in the NDIS may
also be entitled to claim against a personal life/disability insurance policy (note that these kind
of personal insurances are commonly incorporated within superannuation). Much of the
evidence necessary to assess the individual’s eligibility as a participant will be similar to that
used by insurance companies to assess claims. There is an opportunity to consider ways of
streamlining approvals in both systems, based on the information held, so as to create
synergies that would likely improve the experience of the relevant person with a disability.

We also note that it is common for an insurer to reduce the income protection benefits paid for
temporary disablement against any income received from other sources, such as periodic
Centrelink payments or a lump sum compensation payment. This issue must be considered in
relation to the NDIS scheme, especially in regard to compensation payments that may or may
not be recoverable by the NDIS.

Page 9 of 9



