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Introduction

| welcome the opportunity to make a submissiorhtoSenate Legal and Constitutional
Affairs Legislation Committee’s (“the Committee)duiry into the Courts and Tribunals
Legislation Amendment (Administration) Bill 2012l¢e Bill”). | confirm the Bill was
referred to both the Committee for inquiry and mey 25 February 2013 and the House
of Representatives Standing Committee on Sociatyahd Legal Affairs for inquiry

and report by 5 February 2013.

This submission is made by me in my role as Chisfide of the Family Court of
Australia (“the FCoA”), in consultation with the B&'s Law Reform Committee. | have
also discussed the contents of this submission@hilef Executive Officer (‘CEQO”) of
the FCoA, who is also Acting CEO of the Federal Magtes Court (“the FMC”), and he
is in agreement with my comments. | have also albed with the Chief Federal
Magistrate. | wish to emphasise however that the/s contained in this submission are
my own and may not necessarily reflect the viewallodf the other members of the
Court.

| am aware that the Federal Circuit Court of Ausrhegislation Amendment Act 2012
received Royal Assent on 28 November 2012 and coroeseupon a day fixed by
Proclamation or within 6 months of receiving Rogakent. Upon commencement, that
Act will have the effect of changing the name o #MC to the Federal Circuit Court of
Australia (“the FCCA”). For the purpose of thidsuission, | will refer to the Federal
Magistrates Court, abbreviated to “FMC”.

| am generally supportive of the intent of the Baithich insofar as the FCoA and FMC
are concerned, amends thamily Law Act 197%Cth) (“the FLA") and theé~ederal
Magistrates Act 199€Cth) (“the FMA”) to facilitate the merger of thelministrative
functions of those two Courts. | have considerelde8ule 2 of the Bill from the
perspective of how effectively it achieves thatemive and | have several comments of a
technical nature in that regard. | also have ayquéh respect to the transitional
provisions.



First | have two observations of general applicatimat | wish to make. Before | do so
however, as a preliminary matter | wish to conftirat the Acting CEO of the FMC
commenced in that position on 25 November 20082000 as stated in paragraph 12 of
the Explanatory Memorandum to the Bill.

General comments

Use of nomenclature and the definition of “Chiefida” and “Chief Judge of the
Federal Circuit Court of Australia”

Unlike theFederal Court of Australia Act 1971&th), which since 1996 has styled the
head of that Court as “Chief Justice” and whichtaors a definition of “Chief Justice” in
the general definitions section of the Act (secdgnthe FLA, in the definitions section
to Part 1V, still refers to the head of the Fan@lgurt as the “Chief Judge” (section 20).

In section 21(3), the FLA provides that the Counisists of:

(@) a Chief Judgeyho shall be called the Chief Justice of the Court

(b) a Deputy Chief Judge, who shall be calleddeeuty Chief Justice of the
Court; ...

(emphasis added)

By this means, it seems to me, the legislaturegmised that the appropriate terminology
for the head of jurisdiction of a superior courtretord is “Chief Justice’.

Why the definition in section 20 was not amendeddoord with that in the Federal
Court of Australia Act is not known to me. But tissue now arises, given the
nomenclature of the head of jurisdiction of thearmed FCCA, namely “Chief Judge”.

As members of the Committee would be aware, onbeodmendments made by the
Federal Circuit Court of Australia Legislation Antgnent Act 2012 is to change the
existing definition of “Chief Federal Magistratefidreferences to that office in the
FMA, as amended, to that of “Chief Judge”. Théigoichanges are made, one head of
jurisdiction will be described in the legislatios ‘@hief Judge” and the other as “Chief
Judge of the Federal Circuit Court of Australia”.

To appreciate that the Chief Judge of the FamilyrCis called the Chief Justice, one
would have to know of the provision in section 2148d, without that specific
knowledge, it is unlikely that the section woultratt attention.

Although the FCOA is a superior court of recorde(section 21(2) of the FLA) with
equivalent status to the Federal Court and exeyeid®oad appellate jurisdiction with
respect to decisions of the FMC/FCCA, the retentibtihe term “Chief Judge” for the
Chief Justice, especially in combination with thegse “Chief Judge of the Federal



Circuit Court” as appears for example in items 8 &8-14 inclusive of the Bill, creates
the distinct impression that the FCoA and the FCZAat the same level ie. at that of a
district court. It may also lead to an inferencattthere is some difference between the
FCoA and the Federal Court.

| see this Bill as a timely and appropriate vehtbl®ugh which to address an important
issue of long standing, and in the process elimiaaty confusion around the respective
status of the FCoA and FCCA in the federal judibiararchy which particularly may
arise from the renaming of federal magistratesidggs. | strongly recommend that the
FLA be amended in the same way as the Federal GbAustralia Act was amended in
1996, although in the case of the FLA an amendtaetite definition of “Deputy Chief
Judge” as “Deputy Chief Justice” will also be reqdi In other words, the substantive
nomenclature should appear in the general defivstsection (section 4), rather than
simply by reference to what the Chief Judge andieuty Chief Judge “shall be

called”.

| also suggest that the Bill be amended to defieeoffice of “Chief Judge” in section 4
of the FLA as the Chief Judge of the Federal Cir@aiurt. That would obviate the need
to refer in subsequent sections to the “Chief Juafdbe Federal Circuit Court” and
reference to both positions throughout the FLA widhlen only need to be to the “Chief
Justice” and “Chief Judge”. Given that the FLAalszady complex and unwieldy, any
opportunity for simplification of terminology shaylin my view, be seized.

In summary therefore, | recommend that the Bilabgended so that it:

Vi)

vii)

Amends section 4 of the FLA to include a definitmfi'Chief Justice” in
similar terms to that contained in the Federal €otiAustralia Act.
Amends section 4 of the FLA to include a definitmfii'Deputy Chief
Justice” as the Deputy Chief Justice of the Fa@iyrt of Australia.
Amends section 4 of the FLA to include a definitmfi'Chief Judge” as
the Chief Judge of the Federal Circuit Court of #aig.

Amends section 20 of the FLA to repeal the existlafinition of “Chief
Judge” and “Deputy Chief Judge”.

Amends sub-sections 21(3)(a) and (b) of the FLArtwvide that the
FCoA consists of:

(@) a Chief Justice of the Court;

(b)  a Deputy Chief Justice of the Court; and... .

Consequentially amends existing references to ‘IChidge” and “Deputy
Chief Judge” in the FLA so that they refer to “Chlastice” and “Deputy
Chief Justice” as appropriate.

Refers to the “Chief Judge” (as defined in sectiaf the FLA) instead of
the “Chief Judge of the Federal Circuit Court”.



[Note: Section 21(3)(c) might usefully be amendedmit reference to Judge
Administrators and Senior Judges, as these posiiozno longer held by members of
the FCoA.]

Clarity of achievement of purpose in the Explanatfidlemorandum

It occurs to me that the Explanatory Memorandunictbe improved as an aid to
comprehension and construction if, at an earlyestagtated in general terms how
facilitating the merger of the administrative funats of the two Courts is to be achieved.
| say this because when perusing the Bill a questrose for me as to whether the
proposed new section 38F(4) should refer to baFBoA and the FCCA. The purpose
of this amendment is to provide that any terms@mtitions of the CEQ’s appointment
in respect of matters not covered by the FLA mesti&termined by the Chief Judge
(Chief Justice) and the Chief Judge of the FCCAéChudge).

After considerable deliberation | have satisfiedsglf/that this is unnecessary. This is
because, currently, the terms and conditions obiapment of the CEO of the FMC are
contained in Schedule 2 of the FMA. The terms@mtlitions of appointment of the
CEO of the FCoA are contained in Part IVA of theAFLSpecific amendments contained
in the Bill (discussed below), as | understand thara designed to incorporate Schedule
2 of the FMA into Part IVA of the FLA, so that therms and conditions of appointment
of the CEO of both Courts are solely containedria Act. The Bill goes on to repeal
Schedule 2 after making those amendments.

That this is something that the Bill is seekin@thieve is not made manifest in the
Explanatory Memorandum. In my view, the Explangtidlemorandum requires revision
so that its purpose is clear. A short paragraphlavsuffice, in the following terms or
similar:

At present, the terms and conditions of appointroétiie CEO of the Federal
Magistrates Court are contained in Schedule 2 efRMA. Those of the CEO of
the Family Court are contained in Part IVA of theA Specific amendments
made by the Bill seek to incorporate ScheduleRairt IVA of the FLA, with the
intended effect that the terms and conditions gbagment of the CEO of the
Family Court of Australia and the Federal Circuib@t of Australia are
contained in one Act only, the FLA. The Bill tmepeals Schedule 2 of the FMA.
The repeal of Schedule 2 relates only to termscamdlitions of appointment and
does not otherwise affect any of the duties, fanstor powers of the CEO of the
Federal Circuit Court of Australia.

| suggest this paragraph, or one similarly expmrsseuld be inserted between the
existing paragraphs 13 and 14 of the Explanatorgnbtandum, as the new paragraph
14.



I now wish to turn to specific comments on the Billhese are directed towards:
. definitions;
. differences in certain existing terms and condgiohemployment of the
CEO of the FCoA under the FLA as compared withetkisting terms and
conditions of employment of the CEO of the FMC unitie FMA, which
the Explanatory Memorandum does not acknowledgisouss; and
. transitional provisions.

Specific comments — definitions
Item 1, section 4 — definitions: definition of “appriate officer”

The purpose of this amendment is to clarify thatréference to the CEO in the
definition of “appropriate officer” refers to theHD of the FCoA and the FCCA. The
amendment otherwise preserves the current definttidappropriate officer”. | note
that this definition is limited to the use of tlegrh “appropriate officer” as contained in
Division 5 of Part Il of the FLA. | understandathDivision 5 of Part 11l of the Act was
repealed as a result of the passage oF#mily Law Amendment (Shared Parental
Responsibility) Act 200@Cth) and thus the current definition, as presgtwethe Bill, is
defective. Whether by an amendment in this Billbp way of a statute law revision bill
or a bill making miscellaneous amendments to th&, Fhis anomaly requires
rectification.

Specific comments — terms and conditions of employent of the CEO

In the discussion below | note differences betwiercurrent terms and conditions of the
CEO of the FCoA as compared with the CEO of the Fi@ discuss the possible
implications of effectively applying the terms acwhditions in the FLA to the newly
created position of CEO of the FCoA and FCCA. aitgh the Explanatory
Memorandum refers on occasion to the proposed amemd to section 38 being the
same as or equivalent to those contained in Sce&juhany of those in my view are

not.

For the purpose of this exercise | have undertakemmparison of the FLA and Schedule
2 of the FMA in light of the proposed amendmentstamed in the Bill. | appreciate that
some of my comments pertain to sections of the Hiahk are not sought to be amended
by the Bill as currently drafted. | nevertheldssught it worthwhile to identify where
there is a lack of strict conformity between theARnd the FMA, particularly in light of
the proposed repeal of Schedule 2 of the FMA biygiof item 23 of the Bill.

The provisions are discussed in the order in wthely appear in the Bill, and otherwise
sequentially if not the subject of amendment.



Subsection 38F(1) — terms and conditions of appaent of the CEO

The Bill does not seek to amend this subsectiowgeher its equivalent in item 1 of
Schedule 2 of the FMA is sought to be repealed.

Currently, item 1 of Schedule 2 states that the @E©O be appointed by the Governor-
General for a period not exceeding five yearsmlieof Schedule 2 is silent as to
whether a right of reappointment exists. Howesection 38F(1) of the FLA explicitly
states that the CEO is “eligible for reappointmenftherefore, in repealing item 1 of
Schedule 2, the Bill will have the effect of comfieg a right of reappointment on the
CEO of the FCCA which arguably did not exist widispect to the CEO of the FMC.

I note there is no reference to this matter inEkplanatory Memorandum.

Item 11, subsection 38G(2) — leave of absence

The purpose of this amendment is to provide fovdeat absence by the CEO, other than
recreational leave, with the agreement of the Chielige (Chief Justice) and Chief Judge
of the FCCA (Chief Judge). The Explanatory Memdrtan states that “amended
subsection 38G(2) is equivalent to item 5(2) of&ttHe 2 of the Federal Magistrates
Act.”

On my reading of the two provisions, that is notacot the case. Under section 38G(2) of
the FLA, the approval of the Attorney-General iguieed for any grant of leave and the
terms and conditions of the granting of such leatem 5(2) of Schedule 2 of the FMA
requires only that the Chief Federal Magistratedrine the terms and conditions of any
grant of leave in writing. The approval of thedtiey-General is not required.

Therefore, the effect of the amendment would apfebe to impose an obligation on the
Attorney-General that does not currently exist etith arguably could make any grant
of leave to the CEO of the FCCA more onerous thahwhich currently exists for the
CEO of the FMC.

| note that there is no discussion of this issuth@éExplanatory Memorandum.

Section 38H — resignation

The Bill does not seek to amend this subsectiowgeher its equivalent in item 6 of
Schedule 2 of the FMA is sought to be repealed.

| note that item 6 of Schedule 2 of the FMA prowdieat the CEQO’s resignation must be
given to the Governor-General in writing. Item 6¢fates that the resignation takes
effect on the day upon which it is received by @wvernor-General or on a later day if
so specified in the letter of resignation.



Section 38H of the FLA does not contain any pra@risvith respect to when a
resignation becomes effective. It merely provitteg the CEO may resign by providing
the Governor-General with a signed notice of resigmn.

Item 12, subsection 38J(1) — outside employmeGEGd

The purpose of this amendment is to provide trat3BO should not engage in paid
employment, other than as the CEO, without the@m@drof the Chief Judge (Chief
Justice) and the Chief Judge of the FCCA (Chiefy@lid The amendment is described in
paragraph 67 of the Explanatory Memorandum as m@igvo provisions — section
38J(1) and item 3 of Schedule 2 — but not chantfiegxisting prohibition on the CEO
engaging in paid employment without approval fromthbheads of jurisdiction.

Although it would not seem to be of any great moimkenote that item 3 of Schedule 2
of the FMA refers to the “approval” of the Chiefdezal Magistrate whereas subsection
38J(1) of the FCoA instead refers to “consent”.

Section 38K — termination of appointment

The Bill does not seek to amend this section; h@awvés equivalent in item 7 of
Schedule 2 of the FMA is sought to be repealeabté that item 7(2) of Schedule 2
states:

The Governor-Generahay terminate the appointment of the Chief Executive
Officer if:
(@) the Chief Executive Officer:
0] becomes bankrupt; or
(i) applies to take the benefit of any law for tledief of bankrupt or
insolvent debtors; or
(i)  compounds with his or her creditors; or
(iv)  makes an assignment of his or her remuneratioth&benefit of
his or her creditors; or
(b) the Chief Executive Officer is absent, excapteave of absence, for 14
consecutive days or for 28 days in any 12 months; o
(c) the Chief Executive Officer engages, excephwlie Chief Federal
Magistrate’s approval, in paid employment outsiteduties of his or her
office; or
(d) the Chief Executive Officer fails, without reasble excuse, to comply
with clause 2.
(emphasis added)

Section 38K of the FLA, while set out differently,effectively expressed in the same
terms, with one important exception. That is,Bwernor-General irequired to
terminate the CEO’s employment in the above cirdantes. It is not a permissive



provision and it does not afford the Governor-Gahany discretion as to termination of
the CEO’s employment in circumstances where theeBwr-General is satisfied that the
offending conduct has occurred.

It seems to me that the CEO of the FCCA is arguabyydisadvantage as compared with
the CEO of the FMC insofar as he or she will noabke to rely upon the possible
exercise of discretion in his or her favour in @vent that any of the conditions in
subsection 38K(2) are satisfied. | note that thpl&atory Memorandum contains no
discussion of this matter.

Further, subsections 38K(3), (4), (5) and (6), Whioncern the retirement of the CEO
from office on the grounds of incapacity if the CE@nsents to do so and retirement on
the grounds of invalidity after a certificate haeh given under th®uperannuation Act
1976(Cth), are not currently contained within Schedulef the FMA at item 7 or
elsewhere.

It is not immediately apparent how significant tlisue is. | had hoped to obtain a sense
of this from a perusal of the Explanatory Memoraadeompanying the Bills which
made the relevant amendments. | note that subse®8K(3) was inserted by section 13
of theCourts and Tribunals Administration Amendment A89(Cth); subsections
38K(4) and (5) by th&uperannuation Legislation (Consequential Amendsnamd
Transitional Provisions) Act 199&th); and subsection 38K(6) by tBeperannuation
Legislation Amendment (Trustee Board and Other Mes3 (Consequential
Amendments) Act 20@8th). Unfortunately, despite undertaking a th@osearch of
ComLaw and the websiteww.aph.gov.aul cannot locate the Bills and Explanatory
Memoranda for the first two Acts. The Explanatbtgmorandum for the
Superannuation Legislation Amendment (Trustee BaatlOther Measures)
(Consequential Amendments) Bill 2007 is availahleib of no assistance in seeking to
elucidate the import of the insertion of the newt®s. | am therefore regretfully unable
to assist the Committee further at this time, daveointing out the lack of consistency
between the two provisions.

Item 14, section 38M — acting CEO

I note that section 38M of the FLA and item 9 oh&dule 2 of the FMA permits the
appointment of an acting CEO. The Bill seeks t@eadnsection 38M to require that any
acting appointment be made by the Chief Judge {Qhmtice) and Chief Judge of the
FCCA (Chief Judge) in writing. The requirement fioe appointment to be in writing is
consistent with the existing section 38M. Howewem 9 of Schedule 2 does not
explicitly require that the appointment be in wrgi That item merely provides that the
appointment be made by the Chief Federal Magistrates Bill seeks to repeal item 9 of
Schedule 2 and thus it appears to me that anydimaeting appointment to the office of
CEO is made, it will be required to be in writing.



| observe that section 33A of tets Interpretation Act 190(Cth) applies to acting
appointments and refers to an “instrument of appointment”.

Item 16, subsection 38S(2) — annual report

I note that the Explanatory Memorandum states that subsection 38S(2) is being repealed
but records that subsection 38S(1) is being retained. | suggest that it may be helpful, for
the sake of clarity, to include reference to the fact that the amendment is not designed to
affect subsection 38S(3), which is also being retained. That subsection requires the
Attorney-General to table a copy of the annual report in each House of Parliament as
soon as practicable.

Specific comments — transitional provisions

As indicated above, section 38M of the FLA and item 9, Schedule 2 of the FMA concern
acting appointments to the office of CEO. The incumbent CEO of the FMC is acting in
that capacity. Item 27 of the Bill pertain to things done by or in relation to the Chief
Executive Officer. | note that the office of acting Chief Executive Officer is not
specifically referred to and | raise for the Committee’s consideration whether it would be
necessary or prudent to do so. | say this because as the FLA and FMA themselves
distinguish between appointments as CEO and as acting CEO, and indéetsthe
Interpretation Act 190{Cth) contains specific provisions relating to the appointment,
remuneration and termination of acting appointments, it is arguable that substantive and
acting appointments are distinguishable. Self evidently it is critical that anything the
acting CEO has done since his appointment in November 2008, and anything done in
relation to him, is taken to have been done by or in relation to the CEO of the FCoA and
the FCCA.

Conclusion

Please do not hesitate to let me know if the Committee wishes to receive oral evidence on
any aspect of this submissia

Diana Bryant AO
Chief Justice
Family Court of Australia





