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The Australian Banking Association (ABA) welcomes the opportunit\ to provide a submission to the 
Senate Legal and Constitutional Affairs Legislation Committee inquir\ into the AQWL-MRQe\ 
LaXQdeULQJ aQd CRXQWeU-TeUURULVP FLQaQcLQJ BLOO 2024. 

The ABA has long supported two ke\ polic\ goals for AML/CTF reform: 

x SiPSOificaWiRQ Rf Whe AML/CTF AcW 
The adoption of a principles-based framework will allow all participants in the AML/CTF 
ecos\stem to clearl\ understand their obligations while developing and appl\ing 
individual AML/CTF policies and procedures best-suited to the circumstances and 
specific mone\-laundering, terrorism- and proliferation-financing risks associated with the 
designated services provided b\ each entit\.  A principles-based model is more fle[ible 
in the face of changing technolog\ and business models and will allow a greater focus on 
the effectiveness of AML/CTF outcomes rather than administrative compliance 
processes.  
  

x E[WeQViRQ Rf Whe AML/CTF AcW WR ³WUaQche 2´ VecWRUV 
E[tension of the AML/CTF Act to real estate professionals, professional service providers 
and other µtranche 2¶ entities will address the significant ML/TF risks associated with 
services provided b\ these sectors and improve the robustness and completeness of 
Australia¶s overall response to AML/CTF risks while meeting Australia¶s international 
obligations under the FATF framework. 
 

The ABA has welcomed the opportunit\ to work constructivel\ with the Attorne\-General¶s 
Department through the consultation process to contribute to the development of the reform 
proposals. 
 
Recognising that changing the comple[, often arcane, and deepl\ self-referential structure of the 
AML/CTF Act and associated Rules is e[traordinaril\ challenging, the ABA is of the view that the 
overall reform package as reflected in the AQWL-MRQe\ LaXQdeULQJ aQd CRXQWeU-TeUURULVP FLQaQcLQJ 
BLOO 2024 goes a long wa\ to meeting the ambitious goals for AML/CTF reform.  Notabl\ the proposed 
reforms address man\ of the industr\ pain points that have accumulated in the \ears since AML/CTF 
reform was last attempted. 
 
One significant constraint in providing feedback on the AML/CTF Bill is the lack of access to even a 
draft version of the accompan\ing AML/CTF Rules.  The principles-based approach that is sought 
to be adopted as a ke\ component of the reform process necessaril\ requires detailed elaboration 
of some aspects in the Rules.  As these are not \et available for public consultation, much of the 
feedback on the Bill is necessaril\ limited to theoretical impacts onl\ and the full impact of some of 
the reform proposals cannot be assessed at present. 
 

Ke\ Areas of Concern 

The ABA¶s substantive input to the inquir\ is attached at ASSeQdi[ OQe: IVVXeV Rf CRQceUQ aQd 
PRWeQWiaO RePedieV. We have identified those elements within the Bill that give rise to one or more 
of the following concerns: 
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x the proposed provision contains an apparent drafting oversight that gives rise to an 
unintended consequence; 

x the proposed provision is unnecessaril\ prescriptive and falls short of the polic\ goal of 
implementing a principles-based and risk-based framework; 

x the proposed provision changes an e[isting obligation in a manner that appears to require 
substantial investment and customer disruption without achieving a meaningful uplift in 
AML/CTF outcomes. 

We have sought to suggest potential remedies wherever possible and provided commentar\ where 
relevant on implications for alignment with FATF obligations.  Our ambition is, wherever possible, to 
provide a clear rationale for our concern and propose a straightforward pathwa\ b\ which it can be 
addressed. 

There are three ke\ aspects of the Bill, where the ABA has identified significant issues of concern: 

x Changes to Initial and Ongoing Due Diligence 
x Changes concerning the Provision of Designated Services in Another Countr\ 
x The new approach to Obligations Relating to Transfers of Value 

 

ChaQgeV WR IQiWiaO aQd OQgRiQg DXe DiOigeQce 

The ABA is supportive of the polic\ intent behind the proposed changes to initial and ongoing 
customer due diligence. However, our assessment of the provisions as currentl\ drafted is that the\ 
are likel\ to require significant change in e[isting customer-facing processes that will substantiall\ 
disrupt customer e[periences including account opening and ongoing operation.  These changes 
are estimated to require substantial s\stems investments at significant cost \et are unlikel\ to make 
an\ meaningful impact on AML/CTF outcomes.  Notabl\, the proposed change in the timing of 
various elements of customer data collection and due diligence measures (see Item A3) during the 
customer onboarding process would require a fundamental redesign of IT s\stems at great cost and 
no identifiable benefit. 

RecRmmeQdaWiRQ: 

TKe ABA KaV SURYLded VXJJeVWed aPeQdPeQWV WR WKe BLOO WKaW Ze beOLeYe beWWeU acKLeYe WKe LQWeQded 
SROLc\ RXWcRPeV ZLWKRXW WKe Qeed fRU XQQeceVVaU\ e[SeQVe. 

 

ChaQgeV cRQceUQiQg Whe PURYiViRQ Rf DeVigQaWed SeUYiceV iQ AQRWheU CRXQWU\ 

The proposed changes to obligations concerning the provision of designated services in another 
countr\ seek to give effect to FATF Recommendation 18 requiring reporting entities to e[ercise an 
appropriate degree of oversight of an\ subsidiaries or other operations providing designated services 
in another countr\.  The ABA is supportive of the polic\ intent behind these proposed changes. 

However, the ABA believes that the proposed changes require an unnecessaril\ onerous due 
diligence obligation that e[ceed the FATF obligation.  It is likel\ to lead to highl\ inconsistent 
application across reporting entities and will place Australian entities seeking to operate overseas at 
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a competitive disadvantage. As formulated, these provisions require an essentiall\ continuous 
process of subjective anal\sis of the fine detail of other countries¶ AML/CTF regulations and 
comparison with Australian regulations. 

This goes well be\ond the polic\ intent of allowing an Australian entit\ operating offshore to rel\ upon 
compliance with the AML/CTF regulations of that jurisdiction unless the requirements of the host 
countr\ are less strict than those in Australia.  It is the view of the ABA, that this ³less strict´ test 
should be capable of straightforward and objective determination. 

RecRmmeQdaWiRQ: 

TKe ABA UecRPPeQdV WKaW cO236A(1) be aPeQded VR WKaW WKe defeQce ZLOO be aYaLOabOe ZKeUe ORcaO 
OaZV PeeW FATF UeTXLUePeQWV.  DeWaLOed cRQVXOWaWLRQ ZLWK LQdXVWU\ VWaNeKROdeUV caQ LdeQWLf\ a 
VWUaLJKWfRUZaUd aQd RbMecWLYe PecKaQLVP ± SRWeQWLaOO\ LPSOePeQWed WKURXJK WKe AML/CTF RXOeV ± 
b\ ZKLcK WKLV deWeUPLQaWLRQ caQ be Pade. 

 

ObOigaWiRQV ReOaWiQg WR TUaQVfeUV Rf VaOXe 

Schedule 8 of the proposed amendments introduce a substantial reworking of the obligations 
surrounding transfers of value.  These changes are intended to give effect to the ³travel rule´ in FATF 
Recommendation 16.  The ABA is supportive of the polic\ intent behind these changes as the\ will 
support international interoperabilit\ and transparenc\ of pa\ments processes and information but 
notes that the required changes to pa\ments infrastructure are substantial and will require ver\ large 
investments b\ all participants which come on top of changes required to compl\ with ISO20022 
requirements.  It is essential that an\ required changes are unambiguous, well understood and 
aligned with relevant international standards SUiRU WR beiQg eQacWed iQWR OaZ. 

The proposed hierarch\ test is comple[ and is not principles-based.  It does not align with the 
definitions in the FATF Recommendation or other major jurisdictions. This is likel\ to put Australian 
businesses at a competitive disadvantage due to the additional regulator\ burden and will add 
substantiall\ to implementation costs as international-standard software will require e[pensive and 
comple[ customisation for Australia. 

In the time available for this consultation, the ABA has identified man\ areas of uncertaint\ in the 
intended operation of s63A.  The OeYeO Rf XQceUWaiQW\ iV VR high WhaW iW iV QRW SUeVeQWO\ aSSaUeQW 
hRZ Whe SURYiViRQ cRXOd be WUaQVOaWed iQWR bXViQeVV UeTXiUePeQWV fRU Whe IT V\VWePV WhaW aUe 
Qeeded WR iPSOePeQW WheP. 

RecRmmeQdaWiRQ: 

ReJUeWWabO\, WKe ABA KaV beeQ XQabOe WR LdeQWLf\ SURSRVed UePedLeV WR RXU cRQceUQV LQ WKe WLPe 
aYaLOabOe fRU WKLV VXbPLVVLRQ.  IW LV RXU YLeZ WKaW WKe XQceUWaLQW\ VXUURXQdLQJ WKeVe SURYLVLRQV LV VR 
VLJQLfLcaQW WKaW WKe\ VKRXOd QRW SURceed aW WKLV WLPe aQd VKRXOd be e[cLVed fURP WKe aPeQdPeQW BLOO. 

TKe ABA SURSRVeV WKaW WKe BLOO VKRXOd VeW RXW KLJK-OeYeO SULQcLSOeV RQO\ ZLWK aQ\ QeceVVaU\ 
SUeVcULSWLYe deWaLO LQcOXded LQ WKe UeYLVed AML/CTF RXOeV. 

E[WeQVLYe LQdXVWU\ cRQVXOWaWLRQ LV UeTXLUed WR deYeORS a cOeaU WecKQLcaO PRdeO fRU LPSOePeQWaWLRQ Rf 
FATF WUaYeO UXOe UeTXLUePeQWV baVed XSRQ a deeS XQdeUVWaQdLQJ Rf WKe caSabLOLWLeV aQd OLPLWaWLRQV 
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Rf Sa\PeQWV V\VWePV, aOLJQPeQW ZLWK UeOeYaQW LQWeUQaWLRQaO VWaQdaUdV VXcK aV ISO2022 aQd 
aOLJQPeQW ZLWK AXVWUaOLa¶V QaWLRQaO Sa\PeQWV VWUaWeJ\. IW VKRXOd be LQfRUPed b\ WKe RXWcRPe Rf WKe 
XSdaWed FATF UecRPPeQdaWLRQ aQd LQWeUSUeWaWLYe QRWe. TKLV WecKQLcaO PRdeO caQ WKeQ LQfRUP WKe 
aSSURSULaWe dUafWLQJ Rf WKe OeJaO RbOLJaWLRQV. 

 

Request for E[tended Implementation and Assisted Compliance Periods 

The ABA notes that the proposed reforms are significant and will require substantial investments in 
s\stem and process changes to implement effectivel\.  This means that, in addition to providing 
certaint\ as to requirements a reasonable implementation timeline and assisted compliance period 
will be required in order to ensure an orderl\ roll out of the changes and minimal disruption to 
customer e[periences.  The implementation period should be developed collaborativel\ with industr\ 
and be grounded in a clear understanding of pa\ment and other s\stems capabilities and alignment 
with the national pa\ments strateg\. 
 
For clarit\, banks estimate that safe and effective implementation of the substantial changes in IT 
s\stems and processes will necessaril\ be a multi-\ear process. 

 

Conclusion 

The ABA thanks the Committee for the opportunit\ to contribute our perspective on the proposed 
reforms to the AML/CTF Act.  The ABA is supportive of the polic\ intent of the reforms and 
acknowledges that in man\ areas the reforms will achieve their goal of simplification and e[tension 
of the AML/CTF s\stem to the benefit of all stakeholders. 

We have identified three ke\ areas where further work can achieve an outcome that better aligns 
with the intended polic\ goals of the reforms and look forward to the opportunit\ to work with the 
Attorne\-General¶s Department on the appropriate and necessar\ fine-tuning of those aspects of the 
reforms. 

 

Polic\ contact:  Nicholas Giurietto 
Head of Future Polic\ 

 
 

 

 

AbRXW Whe ABA  

The Australian Banking Association advocates for a strong, competitive and innovative banking 
industr\ that delivers e[cellent and equitable outcomes for customers. We promote and encourage 
policies that improve banking services for all Australians, through advocac\, research, polic\ 
e[pertise and thought leadership. 
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Issue 

Im
pact 

Suggested A
m

endm
ent 

FA
TF C

onsiderations 
 

A
1 

C
l26F(12) 

C
l26F(12) im

poses a legal burden 
on the reporting entity seeking to 
rely upon the exception in 26F(11). 
 

This is an unreasonably high 
standard that is inappropriate to 
the nature of the exception. 

A
m

end the provision to apply an 
evidentiary burden rather than a 
legal burden on the reporting 
entity. 
 

N
o FA

TF im
plications 

A
2 

C
l 28(1) and 

(6) 
 

S
ection 32 of the A

M
L/C

TF A
ct 

currently requires an identification 
procedure to be carried out w

ith 
respect to a custom

er prior to be 
provision of a designated service.  
 C

l 28 proposes a m
ore onerous 

test requiring the reporting entity 
to establish certain m

atters w
ith 

respect to the custom
er going to 

identity and risk on reasonable 
grounds. 
 C

l 28 requires m
ore custom

er 
inform

ation to be obtained and 
review

ed prior to the provision of a 
designated service is currently 
required.  
 A

 test of reasonable steps is 
m

ore appropriate. 
 

Im
plem

entation of this provision 
w

ould lead to significant disruption 
to custom

ers including potentially 
lengthy delays in opening a new

 
account and unnecessary 
interruption of paym

ent flow
s. It 

w
ould also lim

it the ability to m
eet 

expectations regarding faster 
paym

ents processing 
 The changed legal test w

ould 
require a significant and costly 
change to existing and w

ell- 
established custom

er onboarding 
processes and system

s w
ithout 

any beneficial im
pact on A

M
L/C

TF 
outcom

es. 
  

A
m

end cl 28(1) by replacing 
µestablished on reasonable 
grounds¶ Z

iWh µtaken reasonable 
steps to establish¶.  
 A

m
end cl 28(6) by replacing 

µestablishing reasonable grounds¶ 
Z

iWh µtaking reasonable steps to 
establish¶. 
 N

ote that proposed cl 28(3)(a) 
proceeds on the basis that 
reasonable grounds in cl 28(1) can 
be established by taking 
reasonable steps.  
 A

 test of reasonable steps is used 
in other provisions in the B

ill 
including cl 26H

, 65, 66 and 46.  
  

R
ecom

m
endation 10 of the FA

TF 
S

tandards requires Financial 
Institutions (FIs) to undertake 
custom

er due diligence m
easures 

w
hen establishing business 

relations or carrying out certain 
occasional transactions.  
 The S

tandards do not m
andate 

WhaW a cXVWRP
eU¶V ideQWiW\ aQd UiVk 

profile be established on 
reasonable grounds before the 
provision of a regulated service. 

A
3 

C
l 28(2)(e) 

U
nder current practice across the 

banking sector: 
x 

screening for P
E

P
s and 

sanctions; and  
x 

the collection and 
verification of additional 
K

Y
C

 inform
ation in relation 

to P
E

P
s (such as source 

of w
ealth/funds)  

Im
plem

entation of this provision 
w

ould require a fundam
ental 

redesign of IT system
s and 

associated custom
er 

onboarding processes resulting 
in significant business disruption 
and very poor custom

er outcom
es 

including substantial delays before 
the provision of services. 

D
elete cl 28(2)(e) and perm

it P
E

P
 

and sanctions screening to be 
com

pleted after the 
com

m
encem

ent of a designated 
service, on a risk-basis. The text of 
P

art 4.13.1 of the current A
M

L/C
TF 

R
ules could provide a m

odel. 
 

The proposed am
endm

ent is 
consistent w

ith the FA
TF 

S
tandards. 

 R
ecom

m
endation 1 provides that a 

risk-based approach is perm
itted is 

an essential foundation to efficient 
allocation of resources across the 
A

M
L/C

TF regim
e and the 

Anti-Money Laundering and Counter-Terrorism Financing Amendment Bill 2024 [Provisions]
Submission 3



A
ppendix O

ne: A
M

L/C
TF A

m
endm

ent B
ill ± Issues of C

oncern and Potential R
em

edies 
 Australian Banking Association, PO

 Box H218, Australia Square N
SW

 1215 | +61 2 8298 0417 | ausbanking.org.au   
 

 
 

 
 

 
 

 
 

 6 

 

ௗ 

 is not com
pleted until after the 

reporting entity has com
m

enced to 
provide the designated service, as 
perm

itted under P
art 4.13.1 of the 

current A
M

L/C
TF R

ules. 
 U

sually, this process is com
pleted 

after an account has been opened. 
 C

l 28 requires that these 
processes be com

pleted before 
the provision of the designated 
service. 
 A

 risk-based approach that 
recognises that custom

er 
onboarding is a process rather 
than a single m

om
ent in tim

e is 
m

ore appropriate. 
   

 The proposed changes are 
unnecessarily prescriptive and do 
not align w

ith the policy intent to 
establish a fram

ew
ork for 

appropriate risk-based processes. 
 The changed process w

ould result 
in significant business and 
custom

er disruption w
ithout any 

im
pact on A

M
L/C

TF outcom
es. 

 

The requirem
ents on governing 

bodies (cl 26H
) and senior 

m
anagers (cl 26P

) w
ill ensure that 

reporting entities are accountable 
for effectively m

anaging M
L/TF 

risks posed by P
E

P
s. 

 It is acknow
ledged that paragraph 

222 of the E
xplanatory 

M
em

orandum
 contem

plates that 
the A

M
L/C

TF R
ules m

ay include 
provision allow

ing verification of 
w

hether a custom
er is a P

E
P

 or 
designated for targeted financial 
VaQcWiRQV RQ µda\ 2¶. 
 H

ow
ever, given that the revised 

R
ules have not yet been released 

for com
m

ent and that the policy 
intent appears clear, the sim

pler 
and m

ore certain approach w
ould 

be to am
end the B

ill itself to 
rem

ove any uncertainty. 
   

im
plem

entation of risk-based 
m

easures throughout the FA
TF 

R
ecom

m
endations. 

 In addition to perform
ing ordinary 

custom
er due diligence, 

R
ecom

m
endation 12 requires FIs 

to have appropriate risk-
m

anagem
ent system

s to 
determ

ine w
hether a custom

er or 
the beneficial ow

ner is a politically 
exposed person (PEP

). 
 In relation to a foreign P

E
P

, FIs are 
required to obtain senior 
m

anagem
ent approval before 

establishing (or continuing, for 
existing custom

ers) such business 
relationships.   
 R

ecom
m

endations 10 and 12 
envisage that initial custom

er 
verification can be com

pleted as 
soon as reasonably practicable 
follow

ing the establishm
ent of the 

relationship, w
here the m

oney 
laundering and terrorist financing 
risks are effectively m

anaged and 
w

here this is essential not to 
interrupt the norm

al conduct of 
business. This includes the 
requirem

ent to obtain senior 
m

anagem
ent approval w

ith respect 
to foreign P

E
P

s. 
 

A
4 

C
l 28(3) 

P
roposed C

l 28(3) prescribes a 
detailed set of m

andatory and 
inflexible K

Y
C

 inform
ation 

requirem
ents and due diligence 

requirem
ents. C

l28(3)(b) requires 
that the M

L/TF assessm
ent is 

A
s currently drafted, C

l 28(3) is 
unnecessarily prescriptive and 
does not align w

ith the policy intent 
to establish a fram

ew
ork for 

appropriate risk-based processes. 
 

D
elete the m

andatory 
requirem

ents in cl 28(3). 
 A

ny m
andatory requirem

ents that 
m

ust be m
et to discharge the 

obligation under cl 28(1) could be 

P
roposed cl 28(2) satisfies  the 

FA
TF S

tandards w
ithout the need 

for the m
andatory prescription in cl 

28(3) ± including the obligation to 
understand and, as appropriate, 
obtain inform

ation on the purpose 
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com
pleted before the provision of 

designated services. 
 U

nder a risk-based approach, a 
reporting entity should have 
flexibility to determ

ine the scope 
and tim

ing of any K
YC

 
inform

ation ± beyond 
verification of identity - to be 
collected and verified prior to 
the provision of a designated 
service. 
 

It w
ill unnecessarily constrain 

business practices and lim
it the 

opportunity for innovation in the 
design of appealing custom

er 
experiences and is likely to be 
inflexible in the face of changing 
business m

odels and technologies. 
  

prescribed by R
ules under cl 28(6) 

after detailed consultation w
ith 

affected sectors.  
 The requirem

ents on governing 
bodies (cl 26H

) and senior 
m

anagers (cl 26P
) w

ill ensure that 
reporting entities are accountable 
for these risk-based decisions and 
for effectively m

anaging M
L/TF 

risks. 
  

and intended nature of the 
business relationship.  
 R

ecom
m

endation 10 of the FA
TF 

S
tandards requires FIs to 

undertake custom
er due diligence 

m
easures w

hen establishing 
business relations or carrying out 
certain occasional transactions.   
 Financial institutions should be 
required to verify the identity of the 
custom

er and beneficial ow
ner 

before or during the course of 
establishing a business 
relationship or conducting 
transactions for occasional 
custom

ers. 
 C

ountries m
ay perm

it financial 
institutions to com

plete the 
verification as soon as 
reasonably practicable follow

ing 
the establishm

ent of the 
relationship, w

here the m
oney 

laundering and terrorist financing 
risks are effectively m

anaged and 
w

here this is essential not to 
interrupt the norm

al conduct of 
business. 
 R

ecom
m

endation 10 anticipates 
that, as part of ongoing due 
diOigeQce, Whe cXVWRP

eU¶V 
transactions w

ill be m
onitored 

agaiQVW Whe FI¶V kQRZ
Oedge Rf Whe 

custom
er, their business and risk 

profile, including, w
here necessary, 

the source of funds. 
R

ecom
m

endation 10 does not 
m

andate the collection or review
 of 

I 
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iQfRUP
aWiRQ gRiQg WR Whe cXVWRP

eU¶V 
risk profile prior to the provision of 
a regulation service.  
 R

ecom
m

endation 1 provides that a 
risk-based approach is perm

itted is 
an essential foundation to efficient 
allocation of resources across the 
A

M
L/C

TF regim
e and the 

im
plem

entation of risk-based 
m

easures throughout the FA
TF 

R
ecom

m
endations. 

 
A

5 
C

l 28(9) and 
(10) 

R
eporting entities should not be 

exposed to ongoing civil penalties 
once non-com

pliance w
ith cl 28(1) 

has been rectified. 

 
A

m
end cl 28(9) and (10) to 

disapply ongoing civil penalty 
contraventions once the m

atters in 
cl 28(2) have been established by 
the reporting entity on reasonable 
grounds. 
 

N
o FA

TF im
plications 

A
6 

C
l 29(1)(b) 

C
l 29 perm

its com
pliance w

ith cl 
28 after com

m
encing to provide a 

designated service in certain 
circum

stances w
here the reporting 

entity determ
ines on reasonable 

grounds the M
L/TF risk is low

 and 
each of the prescribed conditions 
in cl 29 have been m

et.  
 O

ne of the conditions, as set out in 
cl 29(1)(b), is that the reporting 
entity determ

ines on reasonable 
grounds that com

m
encing to 

provide the designated service to 
the custom

er before cl 28(1) is 
com

plied w
ith in relation to the 

custom
er is essential to avoid 

interrupting the ordinary course of 
business. 
 

A
s currently drafted, C

l 29(1)(b) 
sets an extrem

ely high and 
uncertain standard that is so 
unlikely to be m

et in practice that it 
effectively m

akes the provision 
inoperable. 

D
elete cl 29(1)(b) 

 C
l 29(1)(c) to (e) provide adequate 

checks and balance, along w
ith the 

rule m
aking pow

er in cl 29(1)(a) 
and (f). 
 The requirem

ents on governing 
bodies (cl 26H

) and senior 
m

anagers (cl 26P
) w

ill ensure that 
reporting entities are accountable 
for these risk-based decisions. 
 To the extent necessary, any 
further conditions could be 
prescribed by R

ules under cl 
29(1)(a) or (f) after consultation 
w

ith affected sectors. 
  

R
ecom

m
endation 10 perm

its 
financial institutions to com

plete 
the verification as soon as 
reasonably practicable follow

ing 
the establishm

ent of the 
relationship, w

here the m
oney 

laundering and terrorist financing 
risks are effectively m

anaged and 
w

here this is essential not to 
interrupt the norm

al conduct of 
business. 
 It is acknow

ledged that proposed cl 
29(1)(b) picks up this language.  
 H

ow
ever, R

ecom
m

endation 10 
does not require regulated entities 
to objectively determ

ine, custom
er-

by-custom
er, that verification after 

the provision of a regulated service 

I I 

I 
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This test is unnecessarily 
burdensom

e because:  
x 

it requires the reporting 
entity to m

ake a 
determ

ination w
ith respect 

to each custom
er;  

x 
the threshold of essential 
to avoid is high.  

x 
O

rdinary course of 
business is not defined 
and creates uncertainty as 
to w

hen a risk-based 
approach w

ill be 
considered perm

issible by 
the regulator. 

 A
 principles-based and risk-

based approach to initial 
custom

er due diligence should 
be perm

itted.  
 

is essential to avoid disrupting the 
ordinary course of business. 
 The FA

TF recom
m

endation 
perm

its risk-based approaches to 
initial custom

er due diligence 
before the provision of a regulated 
service.  
 

A
7 

C
l 29(2)(a) 

R
eporting entities should not be 

exposed to ongoing civil penalties 
for non-com

pliance w
ith conditions 

for the exception in cl 29 once non-
com

pliance has been rem
edied. 

 
A

m
end cl 29(2) to disapply 

ongoing civil penalty 
contraventions in cl 29(3) if non-
com

pliance w
ith the A

M
L/C

TF 
P

olicies in cl 29(1)(c) have been 
rem

edied. 
 A

m
end cl 29(2) to insert an 

expanded reference to custom
er 

aV fROORZ
iQg ³to a custom

er, or to a 
particular cohort of custom

ers,´. 
  A

m
end cl29(2)(a) to ³continue to 

provide the designated service to 
the custom

er in respect of w
hom

 
there is a com

pliance issue; 
 

N
o FA

TF im
plications 
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AP
eQd cO29(2)(b) WR ³ com

m
ence 

to provide any other designated 
service to the custom

er until the 
com

Sliance iVVXe iV Uem
edied.´ 

  
A

8 
C

l 30(7) 
A

 contravention should arise on 
providing a designated service to 
the custom

er in respect of w
hom

 
there has been a due diligence 
failure only. 

 
A

m
end clause 30(7) to provide for 

a contravention in respect of each 
designated service that the 
reporting entity provides to the 
custom

er (not a custom
er). 

 

N
o FA

TF im
plications 

A
9 

C
l 30(8) 

 
A

 contravention should arise on 
providing a designated service to 
the custom

er in respect of w
hom

 
there has been a due diligence 
failure only. 
 

 
A

m
end cl 30(8) along the follow

ing 
lines ±  
 A

 reporting entity that contravenes 
subsection (1) com

m
its a separate 

contravention of that subsection on 
each day that the reporting entity 
provides a designated services to 
the custom

er at or through a 
perm

anent establishm
ent of the 

reporting entity in a foreign 
country.  
 

N
o FA

TF im
plications 

A
10 

C
l 31(a) 

C
l 31(a) perm

its sim
plified 

custom
er due diligence w

here the 
M

L/TF risk of the custom
er is low

. 
 S

im
plified due diligence should be 

perm
itted w

here the reporting 
entity has a reasonable basis to 
be satisfied that M

L/TF risk is low
. 

 

 
A

m
end cl 31(a) so it applies w

here 
the reporting entity has a 
reasonable basis to be satisfied 
that the M

L/TF risk of the custom
er 

is low
.  

 

N
o FA

TF im
plications 

A
11 

C
l 32(a) and 

(c) 
C

lause 32 requires a reporting 
entity to apply enhanced custom

er 
due diligence m

easures 
appropriate to the M

L/TF risk of 
the custom

er w
here the M

L/TF risk 
of the custom

er is high.  

The proposal appears to broaden 
the existing obligation w

ithout any 
specific policy rationale as to w

hy it 
is required. 

A
m

end cl 32(a) and (c) so they 
apply w

here the reporting entity is, 
or should reasonably have been, 
aw

are that the M
L/TF risk of the 

custom
er or custom

er type is high.  
 

N
o FA

TF im
plications 

I 

I 

I 
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 E
nhanced due diligence should be 

required w
here the reporting entity 

is, or should reasonably have 
been, aw

are that M
L/TF risk is 

high.  
 

A
12 

C
l 32 

C
l 32 im

poses a list of E
C

D
D

 
m

easures that m
ust be conducted 

in all cases prior to the provision of 
a designated service. 
 The B

ill should perm
it a risk-

based approach as to the tim
ing 

for EC
D

D
 m

easures to be 
conducted on high M

L/TF risk 
custom

ers ± w
hether that be 

before providing a designated, 
on day 2 or anytim

e thereafter.  
  

Im
plem

entation of this provision 
w

ould require a significant and 
costly change to existing and w

ell- 
established custom

er onboarding 
processes and system

s and lead 
to poorer custom

er experiences 
including unnecessary interruption 
of paym

ent flow
s and custom

er 
transactions. 
 The proposed changes are 
unnecessarily prescriptive and do 
not align w

ith the policy intent to 
establish a fram

ew
ork for 

appropriate risk-based processes. 
 

A
m

end cl 32 as follow
s: 

 µIn com
Sl\ing Z

iWh Whe obligaWion 
im

posed on a reporting entity 
under subsection 28(1) or 30(1) in 
relation to a custom

er, the 
reporting entity m

ust apply 
enhanced custom

er due diligence 
m

eaVXUeV «
.¶. 

(i.e. delete reference to 28(1)) 
 The requirem

ents on governing 
bodies (cl 26H

) and senior 
m

anagers (cl 26P
) w

ill ensure that 
reporting entities are accountable 
for these risk-based decisions. 
 

R
ecom

m
endation 10 requires FIs 

to apply each of the custom
er due 

diligence m
easures specified in (a) 

to (d), but should determ
ine the 

extent of such m
easures using a 

risk-based approach in accordance 
w

ith the Interpretive N
otes. 

 The interpretative notes to 
R

ecom
m

endation 10 indicate there 
are circum

stances w
here the risk 

of m
oney laundering or terrorist 

financing is higher, and enhanced 
C

D
D

 m
easures have to be taken.  

 R
ecom

m
endation 10 is not 

prescriptive as to w
hen E

C
D

D
 

m
ust be undertaken and does not 

require all high M
L/TF risk 

custom
ers to be detected prior to 

the provision of a designated 
service and subject to E

C
D

D
 prior 

to the provision of a designated 
service. 
 R

ecom
m

endation 1 provides that a 
risk-based approach is perm

itted is 
an essential foundation to efficient 
allocation of resources across the 
A

M
L/C

TF regim
e and the 

im
plem

entation of risk-based 
m

easures throughout the FA
TF 

R
ecom

m
endations. 
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A
13 

 
C

l 36(4)  
A

 reporting entity should not be 
obliged to cease providing 
designated services w

hilst the cl 
28(1) m

atters are being 
established. 
 The trigger in cl 36(4)(b) is 
activated w

here a significant 
change in the nature and purpose 
of the business relationship w

ith 
the custom

er results in the M
L/TF 

risk of the custom
er being m

edium
 

or high. 
 The m

edium
 risk threshold could 

be readily reached in a range of 
circum

stances. 
  The trigger in cl 36(4)(a) is 
activated w

here an S
M

R
 obligation 

arises. Financial institutions w
ill 

find it difficult to put a stop on an 
account (and explain its position to 
the custom

er) w
ithout tipping off. 

  

This w
ill cause unnecessary 

disruption to custom
ers. 

 A
s currently drafted, cl 36(4) w

ould 
require a financial institution to put 
a hard and im

m
ediate stop on all 

ongoing transactions. For exam
ple, 

the financial institution could not: 
 

x 
accept a deposit into an 
account by w

ay of salary 
paym

ent; 
x 

perm
it w

ithdraw
als or 

paym
ents from

 an 
account; or  

x 
accept loan repaym

ents on 
a loan account thereby 
placing the custom

er in 
default. 

 S
hould this requirem

ent im
pact a 

large institutional custom
er, the 

ability of that business to provide 
services to their custom

ers could 
be significantly im

pacted w
ith 

potential im
pacts across the w

ider 
econom

y. 
 

A
m

end cl 36 so that the reporting 
entity is required to establish the cl 
28(2) m

atters as soon as 
practicable after the cl 36(4) 
circum

stances arise.  
 

This proposed am
endm

ent is not 
inconsistent w

ith the FA
TF 

R
ecom

m
endations. 

 R
ecom

m
endation 1 provides that a 

risk-based approach is perm
itted is 

an essential foundation to efficient 
allocation of resources across the 
A

M
L/C

TF regim
e and the 

im
plem

entation of risk-based 
m

easures throughout the FA
TF 

R
ecom

m
endations. 
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B
: A

M
L/C

TF PR
O

G
R

A
M

S 
 R

ef 
Item

 
Issue 

Im
pact 

Suggested A
m

endm
ent 

FA
TF C

onsiderations 
B

1 
O

verall 
The B

ill does not define the w
ords 

³SROicieV´or ³SURcedXUeV´ for the 
purposes of the term

 A
M

L/C
TF 

program
. 

 

In the absence of definitions, these 
w

ords could have unconfined 
breadth. 
 The possibility of low

 level 
operational procedures, system

s 
and controls (see specifically B

6 
below

) being caught by the 
concept of A

M
L/C

TF program
 risks 

reporting entities unintentionally 
accruing innum

erable technical 
breaches in connection w

ith 
inconsequential failures.  This, in 
turn, could lead to an ineffective 
and unnecessarily burdensom

e 
focus on technical com

pliance 
rather than the policy intent of a 
principles-based fram

ew
ork. 

 The potentially excessive breadth 
of A

M
L/C

TF policies w
ould im

pact 
the conduct of independent 
evaluations of the reporting 
eQWiWieV¶ AM

L/C
TF PURgUaP

V agaiQ 
leading to an inappropriate focus 
on technical com

pliance rather 
than an effective principles- and 
risk-based P

rogram
. 

 

EITH
ER

 

The B
ill could be am

ended to give 
reporting entities certainty as to the 
breadth of those term

s w
hen 

developing A
M

L/C
TF P

rogram
s by 

providing definitions of the w
ords 

³SROicieV´ and ³SURcedXUeV´ so the 
breadth and scope of the term

s is 
clear and appropriately constrained 

O
R

 

C
onfer  a pow

er on the A
U

S
TR

A
C

 
C

E
O

 to specify docum
ents or 

classes of docum
ents that are or 

are not A
M

L/C
TF policies or 

procedures.  O
ther than the 

existing exem
ptions and 

m
odifications pow

er in section 248 
of the A

ct, the A
U

S
TR

A
C

 C
E

O
 

w
ould have no such pow

er under 
the current B

ill. 

 A µUeaVRQabOe VWeSV¶ TXaOifieU 
should be added to subparagraph 
26G

(1)±(2), allow
ing a reporting 

entity to fulfil its obligation w
here it 

takes reasonable steps to com
ply 

w
ith the provisions of its A

M
L/C

TF 
program

. A
dding a qualifier 

acknow
ledges that inadvertent 

policy breaches m
ay occur, w

hile 
still requiring reporting entities to 
take appropriate and proportionate 
m

easures to ensure procedures 
are understood and properly 

N
o FA

TF im
plications 
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im
plem

ented. R
easonable steps 

m
easures have been incorporated 

in other legislation governing 
A

ustralian Financial S
ervices 

Licensees. For exam
ple, section 

912A
(1)(ca) of the C

orporations 
AcW 2001 (C

Wh) UeTXiUeV WhaW ³a 
financial services licensee m

ust 
take reasonable steps to ensure 
that its representatives com

ply w
ith 

fiQaQciaO VeUYiceV OaZ
V «

´  

For exam
ple, 26G

 could be 
am

ended to include reasonable 
steps. 

26G
 R

eporting entities m
ust 

com
ply w

ith A
M

L/C
TF policies. 
 

(1) A
 reporting entity m

ust take 
reasonable steps to com

ply w
ith 

the A
M

L/C
TF policies of the 

reporting entity.  
 

(2) If:  
 

(a) a reporting entity is a m
em

ber 
of a reporting group; and  
(b) the reporting entity is not the 
lead entity of the reporting group; 
the reporting entity m

ust also take 
reasonable steps to com

ply w
ith 

the A
M

L/C
TF policies of the lead 

entity of the reporting group that 
apply to the reporting entity.  

 
N

ote: The lead entity of the 
reporting group m

ust take 
reasonable steps to com

ply w
ith 

its ow
n A

M
L/C

TF policies under 
subsection (1).  
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B

2 
C

l 26E
 

A
 reporting entity should not be 

exposed to ongoing civil penalty 
contraventions once non-
com

pliance has been rectified.  

 
A

m
end clauses 26E

(3) and (4) to 
disapply ongoing civil penalty 
contraventions once non-
com

pliance has been rectified. 
 

N
o FA

TF im
plications 

B
3 

C
l 26F, 26G

 
and 26H

 
It is not clear how

 civil penalty 
contraventions are calculated 
under these provisions.  
  

P
enalty provisions should be clear 

and proportionate to the M
L/TF 

and not uneccessarily granular. 
 A ³UeaVRQabOe VWeSV´ WeVW iV aQ 
appropriate control on the penalty 
provision. 
 R

easonable steps m
easures have 

been incorporated in other 
legislation governing A

ustralian 
Financial S

ervices Licensees. For 
exam

ple, section 912A
(1)(ca) of 

the C
orporations A

ct 2001 (C
th) 

UeTXiUeV WhaW ³a fiQaQciaO VeUYiceV 
licensee m

ust take reasonable 
steps to ensure that its 
representatives com

ply w
ith 

fiQaQciaO VeUYiceV OaZ
V «

´ 
 A

 test of reasonable steps is used 
in other provisions in the B

ill 
including cl 26H

, 65, 66 and 46.  
  

C
larify the basis upon w

hich civil 
penalty contraventions are to be 
calculated in clauses 26F, 26G

, 
and 26H

. 
 A

m
end 26G

 as follow
s:  

 26G
 R

eporting entities m
ust 

com
ply w

ith A
M

L/C
TF policies. 

 (1) A
 reporting entity m

ust take 
reasonable steps to com

ply w
ith 

the A
M

L/C
TF policies of the 

reporting entity.  
 (2) If:  
(a) a reporting entity is a m

em
ber 

of a reporting group; and  
(b) the reporting entity is not the 
lead entity of the reporting group; 
the reporting entity m

ust also take 
reasonable steps to com

ply w
ith 

the A
M

L/C
TF policies of the lead 

entity of the reporting group that 
apply to the reporting entity.  
 N

ote: The lead entity of the 
reporting group m

ust take 
reasonable steps to com

ply w
ith its 

ow
n A

M
L/C

TF policies under 
subsection (1). 
  

N
o FA

TF im
plications 
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B
4 

C
l 26F(1)(a) 

C
l 26F(1)(a) requires that a 

reporting entity m
ust develop and 

m
aintain policies, procedures, 

system
s and controls that 

appropriately m
anage and 

m
itigate the risks of m

oney-
laundering, financing of terrorism

 
aQd SUROifeUaWiRQ fiQaQciQg «

. 
 The WeUP

 ³aSSURSUiaWeO\´ iV 
undefined and there is no bright 
line as to w

hen the threshold w
ill 

be m
et. 

 

A
n underfined subjective test w

ill 
lead to uncertainty and 
inconsistent application. 

D
eOeWe ³aSSURSUiaWeO\´ fURP

 cO 
26F(1)(a) aQd UeSOace Z

iWh ³aUe 
deVigQed WR´. 

N
o FA

TF im
plications 

B
5 

C
l 26F(1)(b) 

and cl 26F(6) 
C

l 26F(1)(b) requires that a 
reporting entity m

ust develop and 
m

aintain policies, procedures, 
system

s and controls that ensure 
the reporting entity com

plies w
ith 

theobligations im
posed by the A

ct 
«

 
 C

l26F(6) also has the concept of 
³eQVXUiQg´. 
 

This absolute test sets an 
unreasonably high bar.  

A
m

end cl26F(1)(b) to replace 
³eQVXUe´ Z

iWh ³WhaW aUe deVigQed WR 
eQVXUe´. 
A

m
end cl26F(6) to delete 

³eQVXUiQg´. 

N
o FA

TF im
plications 

B
6 

C
l 26P

 
The scope of the obligation of 
senior m

anagers under cl 26P
 to 

aSSURYe µSURcedXUeV, system
s and 

controls¶ aV SaUW Rf Whe defiQiWiRQ Rf 
µAM

L/C
TF SROicieV¶ QeedV WR be 

clarified.  
 A

M
L/C

TF P
rogram

s are supported 
by a hierarchy of operational 
procedures, system

s and controls 
that are regularly updated. It is 
neither appropriate nor practical to 
require senior m

anagers to 
approve these types of docum

ents.  
  

A
n obligation on senior m

anagers 
to approve every detail of changes 
to low

 level operational 
procedures, system

s and controls 
is overly burdensom

e and likely to 
be unw

orkable in practice. 

A
m

end cl 26P
 to the effect that cl 

26P
(1) does not require senior 

m
anagem

ent approval of 
procedures, system

s and controls. 
 O

ther provisions in the B
ill, 

including cl 26L and 26H
 w

ill 
ensure appropriate oversight over 
A

M
L/C

TF P
olicies, as a w

hole, 
including the effectiveness of 
procedures 
 

This proposed am
endm

ent is not 
inconsistent w

ith the FA
TF 

R
ecom

m
endations. 

 R
ecom

m
endation 1 requires FIs  

to identify, assess and take 
effective action to m

itigate their 
m

oney laundering, terrorist 
financing and proliferation 
financing risks. It provides that a 
risk-based approach is perm

itted 
as an essential foundation to 
efficient allocation of resources 
across the A

M
L/C

TF regim
e and 

the im
plem

entation of risk-based 
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m
easures throughout the FA

TF 
R

ecom
m

endations. 
 The interpretative note to 
R

ecom
m

endation 1 provides that 
FIs are required to have policies, 
controls and procedures, w

hich 
should be approved by senior 
m

anagem
ent, to enable them

 to 
m

anage and m
itigate effectively 

the risks that have been identified.   
 It is acknow

ledged that the 
interpretative notes refer to 
µSURcedXUeV¶ iQ Whe cRQWe[W Rf 
senior m

anagem
ent approval. 

H
ow

ever, a contextual reading 
perm

its a risk-based approach.  
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C
: K

EEP O
PEN

 N
O

TIC
ES 

 R
ef 

Item
 

Issue 
Im

pact 
Suggested A

m
endm

ent 
FA

TF C
onsiderations 

C
1 

C
l 39A

(2) 
C

l 39A
 provides certain 

exem
ptions from

 A
M

L/C
TF 

obligations w
here a keep open 

notice has been issued and is in 
force. 
  The exem

ptions under cl 39A
 of 

the B
ill m

irror those in r 75.3 of 
C

hapter 75 of the current R
ules. 

H
ow

ever, the exem
ptions in cl 39A

 
are only available to the extent the 
reporting entity form

s a view
 that 

doing those things w
ould or could 

reasonably be expected to alert 
the custom

er to the existence of a 
crim

inal investigation. 
  It is proposed that the B

ill m
aintain 

the current coverage as per 
C

hapter 75 
  

R
equiring the reporting entity to 

m
ake subjective assessm

ents as 
to w

hether or not the conduct of 
certain activities w

ould or could 
reasonably be expected to alert the 
custom

er to the existence of a 
crim

inal investigation is an 
unreasonably burdensom

e 
obligation. 
 The reporting entity w

ill be 
unaw

are of the context of the 
notice and w

ould be required to 
conduct desktop due diligence 
resulting in increased 
adm

inistrative efforts for all parties 
including A

U
S

TR
A

C
. 

A
m

end 39A
(2) as follow

s: 
  D

espite any other provision of this 
P

art or P
art 1A

, section 28, 
30 or 26G

 does not apply to the 
reporting entity in respect of the 
provision of a designated service 
to the custom

er to the extent that 
the reporting entity reasonably 
believes that com

pliance w
ith that 

section w
ould or could reasonably 

be expected to alert the custom
er 

to the existence of a crim
inal 

investigation. 
  

N
o FA

TF im
plications 

C
2 

C
l 39B

(2)(a) 
and (b) 

C
eUWaiQ ageQcieV P

a\ iVVXe ³keeS 
RSeQ´ QRWiceV WR a UeSRUWiQg eQWiW\ 
under cl 39B

 w
here the provision 

of a designated service by the 
reporting entity to a custom

er 
w

ould assist in the investigation by 
the agency of a serious offence. 
  U

nder the current regim
e, keep 

open notices and exem
ptions are 

available under C
hapter 75 of the 

R
ules.   

  U
nder C

h 75, a serious offence is 
relevantly defined as an offence 

The low
er threshold for a serious 

offence and reduced coverage in 
exem

ptions (see above) creates 
higher risks for banks in retaining 
m

ore custom
ers subject to K

eep 
O

pen N
otices including the 

effective m
itigation and 

m
anagem

ent of risk. 
   

 C
l 39B

(2)(a) ± change definition 
of serious offence to an offence 
against a law

 of the 
C

om
m

onw
ealth, or a law

 of a S
tate 

or Territory, that is punishable by 
im

prisonm
ent for 3 years or m

ore. 
 

N
o FA

TF im
plications 
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ௗ 

against a law
 of the 

C
om

m
onw

ealth, or a law
 of a S

tate 
or Territory, punishable on 
indictm

ent by im
prisonm

ent for 2 
or m

ore years. 
 The B

ill proposes a low
er 

threshold for a ³serious 
offence´. 
  U

nder the B
ill a serious offence is 

relevantly defined as an offence 
against a law

 of the 
C

om
m

onw
ealth, or a law

 of a S
tate 

or Territory, that is punishable by 
im

prisonm
ent for 2 years or m

ore.  
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ௗ 

D
: TIPPIN

G
 O

FF 
 R

ef 
Item

 
Issue 

Im
pact 

Suggested A
m

endm
ent 

FA
TF C

onsiderations 
D

1 
C

l 123 
R

eporting entities should be given 
clarity that disclosure can occur if 
required or perm

itted by a law
 of 

the C
om

m
onw

ealth, S
tate or 

Territory. 

W
ithout the exem

ption in current 
123(9), there w

ill likely be 
instances of conflict of law

s.  For 
exam

ple, the S
cam

s P
revention 

Fram
ew

ork as proposed by the 
Treasury Law

s A
m

endm
ent B

ill 
2024: S

cam
s P

revention 
Fram

ew
ork B

ill w
hich proposes 

sharing of certain inform
ation w

ith 
scam

s victim
s. 

R
einstate the exception in current 

s123(9) relating to disclosure in 
com

pliance w
ith a requirem

ent 
under a law

 of the C
om

m
onw

ealth, 
S

tate or Territory. 
 E

xtend the w
ording to disclosures 

m
ade or perm

itted under a law
 of 

the C
om

m
onw

ealth, S
tate or 

Territory. 
 

R
ecom

m
endation 21 of the FA

TF 
S

tandards deals w
ith tipping-off 

and prescribes no exceptions to 
the prohibition. A

ustralia w
as, 

hRZ
eYeU, UaWed aV µC

RP
SOiaQW¶ Z

iWh 
this R

ecom
m

endation in our last 
M

utual E
valuation R

eport even 
w

ith this perm
issive approach to 

sharing S
uspicious M

atter R
eports.  

 

D
2 

C
l 123 

The proposed exception in 
cl123(5) applies to disclosures to 
another reporting entity but does 
not extend to disclosures betw

een 
persons w

ho are all m
em

bers of a 
reporting group but not necessarily 
reporting entities. 
 D

isclosures should be perm
itted 

betw
een all m

em
bers of a 

reporting group including for the 
purposes of com

pliance w
ith cl 

26F(5), provided there has been 
com

pliance w
ith cl26F(6). 

 

A
s currently drafted, the exception 

in cl123(5) inappropriately lim
its 

the ability to share inform
ation 

w
ithin a business group or to 

m
em

bers of a global financial 
group.  This could create 
unnecessary and artificial barriers 
to the effectiveness of A

M
L, anti-

fraud and anti-scam
 processes. 

E
xtend the exception in cl 123(5) 

to all m
em

bers of a business group 
and to m

em
bers of a global 

financial group 
 The business group A

M
L/C

TF 
program

 can im
pose appropriate 

controls on any disclosures, 
including establishing differing risk 
based controls depending upon the 
nature of the entity to w

hom
 the 

disclosure is bieing m
ade and the 

relationship w
ith the disclosing 

entity. 
 To the extent necessary, any 
further conditions could be 
prescribed by R

ules after detailed 
consultation w

ith affected sectors. 
 

FA
TF R

ecom
m

endation 18 -
Internal controls and foreign 
branches and subsidiaries ± states 
that financial institutions should be 
required to im

plem
ent program

m
es 

against m
oney laundering and 

terrorist financing.  
Financial groups should be 
required to im

plem
ent group-

w
ide  

program
m

es against m
oney 

laundering and terrorist financing, 
including policies and  
procedures for sharing 
inform

ation w
ithin the group for 

A
M

L/C
FT purposes. 

 

D
3 

C
l123 

S
ection 123(1)(a) of the A

M
L/C

TF 
A

m
endm

ent B
ill 2024 introduces 

individual responsibility for the 
tipping off offence. 
  

Introducing individual responsibility 
is appropriate w

here the individual 
has acted intentionally. 
 H

ow
ever, a general individual 

responsibility that extends to 

Lim
it individual responsibility to 

disclosures w
ith the intent to 

prejudice an investigation.  
  

N
o FA

TF im
plications 
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ௗ 

relatively low
 level staff m

ay have 
the unintended consequence of 
discouraging inform

ation sharing 
and hinder the identification of 
M

L/TF risks.   
 

D
4 

C
l123 

The com
m

encem
ent date for 

S
chedule 5 P

art 1 is 31 M
arch 

2026. 

There is no clear rationale as to 
w

hy the com
m

encem
ent date for 

this provision is not aligned w
ith 

R
oyal A

ssent or another earlier 
date. 
 The current flaw

s in the tipping off 
offense are such that an earlier 
com

m
encem

ent date for the 
reform

ed provision is w
orthw

hile 
for all stakeholders.  It w

ill also 
rem

ove/m
inim

ise the need for 
reporting entities to reapply for 
current exem

ptions in the interval 
betw

een R
oyal A

ssent and the 
com

m
encem

ent date of these 
provisions. 
 

A
lign the com

m
encem

ent date for 
these provisions w

ith R
oyal A

ssent 
or som

e other date as soon as 
practicable after R

oyal A
ssent. 

N
o FA

TF im
plications. 

D
5 

R
em

oval of 
current s123 
exem

ptions 

 
The principles-based approach to 
the definition of the tipping off 
offence is expected to be sufficient 
to perm

it disclosures for the 
purposes of obtaining legal advice, 
audit and review

 of the A
M

L/C
TF 

program
. 

 H
ow

ever, the repeal of the existing 
explicit exem

ptions m
ay create 

som
e uncertainty. 

 

R
epeal of existing s123 

exem
ptions should proceed in line 

w
ith the principles-based 

approach. 
 A

B
A

 recom
m

ends that specific 
R

ules or G
uidance be developed 

to provide certainty as to the 
perm

issibility of disclosures for the 
purposes of obtaining legal advice, 
audit and and review

 of the 
A

M
L/C

TF program
. 

 

N
o FA

TF im
plications 
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ௗ 

E: O
B

LIG
A

TIO
N

S R
ELA

TIN
G

 TO
 TR

A
N

SFER
S O

F VA
LU

E
 

 R
ef 

Item
 

Issue 
Im

pact 
Suggested A

m
endm

ent 
FA

TF C
onsiderations 

E
1 

P
art 5 

The proposed B
ill introduces very 

significant changes to the current 
fram

ew
ork for obligations 

concerning paym
ent instructions 

and introduction of the concept of 
transfers of value.  These 
changes, in turn, have substantial 
im

plications for electronic funds 
transfer obligations, designated 
rem

ittance arrangem
ents and 

international funds transfer 
instruction (IFTI) reporting 
processes. 
 The current drafting of the B

ill 
cannot be understood or assessed 
in the absence of the proposed 
R

ules. 
 M

any provisions raise issues of 
uncertainty of intended 
interpretation and it is not 
presently apparent how

 the 
provisions of the B

ill could be 
translated into business 
process requirem

ents for the IT 
system

s that are needed to 
im

plem
ent them

. 
 A

m
ong the issues of concern: 

x 
it is unclear how

 an ordering or 
beneficiary institution w

ill 
determ

ine w
here it sits in the 

s63A
 hierarchy at any given 

point; 
x 

it is unclear w
here a value 

transfer chain starts and ends; 

P
aym

ents system
 are the essential 

backbone of alm
ost all econom

ic 
activity in the country.   
 P

aym
ents infrastructure represents 

a significant and com
plex 

investm
ent by m

ultiple parties 
across the banking industry and 
w

ider econom
y. 

 It is essential that any changes in 
the architecture of the paym

ents 
infrastructure are fully thought 
through and fully understood by all 
participants. 
 C

hanges that are not fully thought 
through (including im

plications for 
the overall effectiveness of the 
paym

ents system
 rather than 

A
M

L/C
TF considerations only) or 

that are inconsistently or 
incorrectly understood run the very 
substantial risk of enorm

ous 
disruption, rew

ork and w
asted 

investm
ent. 

 G
iven the current level of 

uncertainty as to the 
im

plications of the proposed 
changes to these system

s and 
the inability to assess the 
operational im

plications for 
paym

ents system
s, these 

changes should not proceed at 
this tim

e. 

The A
B

A
 is unable to identify 

proposed am
endm

ents to the B
ill 

to cure the current uncertainty as 
to the im

plications of these 
provisions. 
 These changes should be 
deferred at this tim

e. 
 The preferred approach w

ould be 
for the B

ill to set out high level 
principles only w

ih any prescriptive 
criteria including definitions 
included in the A

M
L/C

TF R
ules. 

 The process of developing the 
R

ules should be grounded in a 
deep understanding of the 
capabilities and lim

itations of 
AXVWUaOia¶V paym

ents system
s and 

our overall national paym
ents 

system
 strategy. The desired 

A
M

L/C
TF process outcom

es 
should be assessed against those 
capabilities and a full 
understanding of the costs of 
im

plem
entation and im

plications 
for the overall operation of the 
paym

ents system
 developed.  A

ny 
appropriate trade offs should be 
considered and agreed as part of 
the overall national paym

ents 
strategy. 
 The output of this process could 
then inform

 the drafting instructions 

The proposed stakeholder 
engagem

ent process m
ust 

consider how
 to effectively and 

efficiently m
eet the FA

TF Travel 
R

ule obligations. 
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ௗ 

x 
it is unclear w

hat the term
 

³fiUVW´ aV XVed iQ V63A(1) aQd 
(5) is relative to (first in tim

e?  
first in a chain? first to accept 
an instruction and from

 w
ho?; 

x 
w

hat is m
eant by the term

 
µWUaQVfeU P

eVVage¶ in the 
context that it contains 
inform

ation relating to the 
cRQWeQW Rf Whe Sa\eU¶V 
instruction for the transfer of 
value? 

 S
om

e of the unresolved 
im

plications of this uncertainty 
include: 
 P

riority P
roposal 

R
E

s m
ay have difficulty 

determ
ining w

here they sit in the 
s63A

 hierarchy. Transfer 
m

essages m
ay be loaded w

ith 
inform

ation show
ing the O

I and B
I 

(e.g., a rem
itter w

ho uses a bank 
account to facilitate a rem

ittance - 
often through som

e agreem
ent 

w
ith the bank). H

ow
ever, this is not 

alw
ays the case and am

biguities 
m

ay arise as to the role of each 
party. This uncertainty m

akes it 
possible that the sam

e set of 
circum

stances could lead to tw
o 

value transfer chains in som
e 

circum
stances and one chain in 

others. 
  P

assing on inform
ation 

The scope of the obligation on 
B

eneficiaries and Interm
ediaries to 

µWake UeaVRQabOe VWeSV¶ WR P
RQiWRU 

for the relevant A
M

L/C
TF 

obligations. 
 This is a significant and com

plex 
task but essential to ensure the 
optim

al econom
y w

ide outcom
e.  

 O
nce clarity of requirem

ents is 
achieved, an extended 
im

plem
entation and com

pliance 
tim

eline w
ill nevertheless be 

required to ensure the secure 
and effective im

plem
entation of 

these changes.  This tim
eline 

should be developed in close 
consultation w

ith industry and 
based on an in depth 
understanding of the technical 
system

s changes required. 
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ௗ 

receipt of required inform
ation 

VhRXOd be cOaUified. The EM
¶V 

VXggeVWiRQ WhaW µUeaVRQabOe VWeSV¶ 
P

a\ iQcOXde µVaP
SOiQg Rf WUaQVfeU 

P
eVVageV¶ m

ay assist. B
ut further 

clarification of the obligation is 
required (potentially in the R

ules or 
G

uidance). Further, the concept of 
µWakiQg VXch RWheU acWiRQ¶ aV is 
µdeWeUP

iQed¶ Z
heQ iQfRUP

aWiRQ iV 
not provided should be clarified 
(again in the R

ules or G
uidance). 

  Interm
ediary Institution - S

m
aller 

entities m
ay rely on interm

ediaries 
to discharge their IV

TS
 reporting 

obligations. There are also 
circum

stances, to be included the 
R

ules, w
here this is a com

pulsory 
requirem

ent. H
ow

ever, the lim
ited 

details m
ake it difficult to assess 

how
 this m

ay be conducted in 
practice and the im

pact it w
ill have 

on both sm
all and larger reporting 

entities. 
  B

road S
cope - the broader scope 

of IV
TS

 could capture products 
w

hich w
ere not previously included 

the IFTI reporting regim
e (due to 

rem
oval of the control 

requirem
ent). This could m

ean that 
trade-based transactions, and 
credit card transaction could be 
captured.  
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ௗ 

F: D
ESIG

N
A

TED
 SER

VIC
ES PR

O
VID

ED
 IN

 A
N

O
TH

ER
 C

O
U

N
TR

Y
 

 R
ef 

Item
 

Issue 
Im

pact 
Suggested A

m
endm

ent 
FA

TF C
onsiderations 

F1 
C

l 236A
 

There is a significant expansion of 
the application of the A

ct and civil 
penalties w

ith respect to 
designated services in a foreign 
country that m

eet the geographical 
link in s6(6).  
 S

ee for exam
ple, P

art 1A
: 

x 
cl 26C

 (risk assessm
ents); 

and, 
x 

cl 26F and 26G
 

(developing, m
aintaining 

and com
plying w

ith 
A

M
L/C

TF policies). 
and P

art 2: 
x 

cl 28(1), (2) and (3) (initial 
custom

er due diligence) 
x 

cl 30(1)  (ongoing due 
diligence); and 

x 
C

l 31 (sim
plified due 

diligence) and cl 32 
(enhanced custom

er due 
diligence). 

 The defence to these provisions in 
s236A

 applies w
here, am

ongst 
other conditions, a law

 of the 
foreign country that applies in the 
place w

here the perm
anent 

establishm
ent is located prevents 

the reporting entity from
 com

plying 
w

ith that civil penalty provision. 
 N

otably, the reporting entity w
ill be 

required to provide w
ritten notice 

to the A
U

S
TR

A
C

 C
E

O
 of those 

This proposed provision proposes 
an extrem

ely onerous due 
diligence obligation on A

ustralian 
banks seeking to provide services 
in another country. 
The provision requires a detailed 
analysis of the A

M
L/C

TF 
regulations in each offshore 
jurisdiction (w

ithout any lim
itation 

as to the level of m
ateriality) and a 

com
parison w

ith any equivalent 
A

ustralian requirem
ents.  A

n 
assessm

ent m
ust then be m

ade 
w

hether com
pliance w

ith the 
offshore requirem

ent prevents 
com

pliance w
ith A

ustralian 
requirem

ents (again w
ithout any 

lim
itation as to the level of 

m
ateriality) and w

ritten notice m
ust 

be provided to the A
U

S
TR

A
C

 C
E

O
 

(at an undefined degree of 
specificity) prior to the provision of 
service. 
 A

s detailed A
M

L/C
TF obligations 

are constantly changing, this 
assessm

ent m
ust be regularly 

updated and any notices to the 
A

U
S

TR
A

C
 C

E
O

 am
ended. 

 In effect, this provision creates an 
obligation on A

ustralian banks 
seeking to provide service offshore 
to m

aintain constant surveillance of 
changes in the m

inutiae of offshore 
A

M
L/C

TF requirem
ents and 

The provision should be redrafted 
to give effect to the stated policy 
principle that a reporting entity 
should be able to rely upon 
com

pliance w
ith local law

s achieve 
the sam

e high level outcom
e as 

com
pliance w

ith A
ustralian law

s. 
 Ideally, A

U
S

TR
A

C
 w

ould provide a 
definitive assessm

ent as to 
w

hether or not the A
M

L/C
TF 

regulations of another country 
P

eeW FA
TF¶V UeTXiUeP

eQWV Z
hich 

can be relied upon by reporting 
entities. 
 A

lternatively, cl 236A
(1)(b) should 

be am
ended so that the defence 

w
ill be available w

here the law
s of 

the foreign country give 
substantive effect to the relevant 
A

ustralian requirem
ents. 

 A
 possible form

ulation could be to 
delete the current clauses 
236A

(1)(b) to (d) and substitute: 
 (b) a law

 of the foreign 
country that applies in the 
place w

here the 
perm

anent establishm
ent 

is located m
akes 

equivalent or sim
ilar 

provision w
ith respect to 

the m
atter that is the 

subject of the civil penalty 
provision; and, 

The requirem
ents applying w

ith 
respect to relevant designated 
services in a foreign country and 
the proposed defence in cl 236A

 
go beyond FA

TF requirem
ents.  

 R
ecom

m
endation 18 of the FA

TF 
S

tandards requires FIs to ensure 
that their foreign branches and 
m

ajority-ow
ned subsidiaries apply 

A
M

L/C
TF m

easures consistent 
w

ith the hom
e country 

requirem
ents im

plem
enting the 

FA
TF R

ecom
m

endations through 
the financial grouSV¶ SURgUaP

P
eV 

against  
m

oney laundering and terrorist 
financing. 
 The interpretative notes provide 
that in the case of their foreign 
operations, w

here the m
inim

um
 

A
M

L/C
TF requirem

ents of the 
host country are less strict than 
those of the hom

e country, 
financial institutions should be 
required to ensure that their 
branches and m

ajority-ow
ned 

subsidiaries in host countries 
im

plem
ent the requirem

ents of the 
hom

e country, to the extent that 
host country law

s and regulations 
perm

it. If the host country does 
not perm

it the proper 
im

plem
entation of the m

easures 
above, financial groups should 
apply appropriate additional 
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facts w
hich prevent com

pliance 
before the conduct takes place. 
 R

eporting entities providing 
relevant designated services in 
foreign countries should not be 
required to com

ply w
ith 

A
ustralian requirem

ents w
here 

local law
s m

eet FA
TF 

requirem
ents.  

 A
 local law

 in a foreign country 
m

ay prescribe a process that is 
FA

TF com
pliant, but that does 

not prevent the reporting entity 
from

 carrying out a duplicative 
or different process under 
A

ustralian law
.  

 

determ
ine com

parability w
ith 

A
ustralian provisions. 

 This is an extraordinarily high due 
diligence obligation that goes w

ell 
beyond the relevant FA

TF 
obligations.  In order to circum

vent 
this risk, A

ustralian banks w
ould 

likely im
plem

ent duplicative 
processes intended to com

ply w
ith 

both A
ustralian and foreign country 

obligations resulting in a 
hopelessly fragm

ented custom
er 

experience and significant 
com

petitive disadvantage versus 
banks from

 other jurisdictions. 

 (c) the reporting entity has 
com

plied or taken 
reasonable steps to 
com

ply w
ith that foreign 

law
 w

ith respect to the 
conduct. 

 The burden in 236A
 should be an 

evidentiary burden not a legal 
burden. 
 In addition, am

endm
ents to the 

substantive provisions in the B
ill as 

they apply to foreign countries m
ay 

also be required to give effect to 
the FA

TF recom
m

endations, but to 
not go beyond them

. 
 

m
easures to m

anage the m
oney 

laundering and  
terrorist financing risks, and inform

 
their hom

e supervisors. If the 
additional m

easures are not 
sufficient, com

petent authorities in 
the hom

e country should consider 
additional supervisory actions, 
including placing additional 
controls on the financial group, 
including, as appropriate, 
requesting the financial group to 
close dow

n its operations in the 
host country. 
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