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Dear Committee, 
 
Re: Inquiry into Australia's Immigration Detention Network 
 
I am writing to provide a supplementary submission in answer to a question on notice during 
my appearance in Sydney on 5 October 2011 (at p. 18 of Hansard: 
http://www.aph.gov.au/hansard/joint/commttee/j350.pdf) concerning legal approaches to the 
security assessment of refugees in other jurisdictions. This submission: 
 

1. Makes simple recommendations for reform of the Australian approach, based on ‘best 
practice’ drawn from the laws in the United Kingdom, Canada and New Zealand; and 
 

2. Provides a detailed summary of the legal approaches to security assessments in the 
United Kingdom, Canada, and New Zealand. 

 
Constitutional Issue 
 
Before turning to these matters, I also take this opportunity to alert the Committee to a 
possible constitutional defect in the ASIO security assessment regime. Chapter III of the 
Constitution requires the federal courts to exhibit certain essential characteristics of the 
‘judicial function’ in exercising federal judicial power, as developed in the High Court’s case 
law. Equality of arms and procedural fairness are fundamental judicial characteristics. It is 
arguable that a court is not acting as a court if it deprives one party of these protections. 
 
Accordingly, where a person or their lawyers in judicial proceedings is unable to see anything 
in substance of the case against them (including, at a minimum, a redacted summary of the 
allegations, without disclosing sources), that person is deprived of equality of arms and 
constitutionally entrenched procedural fairness – and the court is not acting as a Chapter III 
court. The ASIO regime, by allowing procedural fairness to be reduced to ‘nothingness’ in 
court proceedings, arguably does not comply with this constitutional requirement. 
 
Yours sincerely 
 
BEN SAUL 
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RECOMMENDATIONS FOR REFORM OF AUSTRALIAN LAW 
 
In the making and review of ASIO security assessments concerning non-citizens, Australian 
law1

 
  should be amended to balance national security with the right to a fair hearing: 

Sufficient reasons must be provided to an affected person 
 

1. A summary of the allegations must always be provided to an affected person and their 
lawyers, where full disclosure of the evidence would cause undue prejudice to national 
security. The person must be given an adequate opportunity to respond.  
 

2. The summary of allegations should be as specific and substantiated by evidence as 
possible, consistent with not causing undue prejudice to national security. Highly 
generalised allegations lacking adequate specificity are not permissible.  

 
3. Where ASIO refuses to disclose an adequate summary of the allegations, ASIO may 

not rely upon the underlying classified information or evidence. 
 
Genuine merits review must be available 
 

4. At a minimum, an administrative tribunal (such as the Security Division of the 
Administrative Appeals Tribunal, as is the case with Australian citizens and 
permanent residents) must be empowered to independently review the merits of 
ASIO’s security assessment. (The federal courts would maintain their role in judicially 
reviewing merits decisions for jurisdictional error.) The AAT must be given full 
access to all of the security sensitive information upon which ASIO seeks to rely. 
 

5. In the alternative, a federal court (Federal Magistrates Court) should be empowered to 
determine de novo the merits of the security assessment. On this (more protective) 
model, ASIO would apply to a federal court for the issue of an adverse security 
assessment, in a hearing involving the affected person. Federal judges must be given 
full access to all of the security sensitive information upon which ASIO seeks to rely.  

 
A special advocate must be appointed 
 

6. Where ASIO seeks to rely upon any information not disclosed to the affected person 
or their lawyers in merits review before the AAT (or federal court), or in judicial 
review proceedings, a (security cleared) special advocate must be appointed. 
 

7. The special advocate must be entitled to see all of the information upon which ASIO 
seeks to rely, and must keep such information in the strictest confidence (unless 
authorised by ASIO, the AAT or a federal court to disclose it to others). 
 

8. The special advocate must be empowered to:  
 

(a) Make submissions on the adequacy of the summary provided to the person; 
 

(b) Test ASIO’s claims that information may not be safely disclosed to the person; and 
 

(c) Make submissions on the substance of any evidence not disclosed to the person. 

                                                      
1 Namely the ASIO Act 1979 (Cth) and the Migration Act 1954 (Cth). 
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THE UNITED KINGDOM APPROACH 
 
In Britain, the exclusion from review of deportation cases involving national security was 
successfully challenged on human rights grounds, 2 resulting in a new and fairer process 
before the Special Immigration Appeals Commission (SIAC).3

 
  

Now the starting point is that information cannot be disclosed where it would be contrary to 
national security4 and the affected person and their lawyer can be excluded from proceedings. 
In such circumstances, SIAC may appoint a ‘special advocate’5 with ‘disclosure’ and 
‘representative’ functions.6

 

 The special advocate advises SIAC and is not the person’s lawyer, 
although the role is designed to protect his or her interests.  

The ‘disclosure’ function enables the special advocate to challenge the Secretary of State’s 
objection that disclosing material to the affected person would prejudice security. The 
Secretary of State is not required to disclose material or a summary of it to the person where 
directed to do so by SIAC, but where disclosure is refused such information then cannot be 
relied upon in the proceeding.  
 
The ‘representative’ function empowers the special advocate to view, examine and 
challenge confidential material which is not disclosed the affected person, including material 
which SIAC has not requested to be disclosed to the affected person and which the 
government accordingly seeks to rely upon.  
 
The key drawbacks of the procedure include that the special advocate cannot disclose any 
confidential material to the affected person or receive instructions from them about how to 
deal with it, thus limiting the person’s ability to test any adverse evidence. Further, special 
advocates have ‘no access to independent expertise and evidence’ and ‘lack the resources of 
an ordinary legal team for the purpose of conducting a full defence in secret and they have no 
power to call witnesses’.7

 
  

The process nonetheless provides a considerably fairer hearing than in Australia, where there 
is no provision for a special advocate; the person’s lawyers may be excluded from viewing 
confidential material (in both proceedings about whether to disclose material to the person, as 
well as in testing the substance of the evidence); and the affected person may be denied access 
to any evidence or summary of it.  
 
Further, SIAC performs a more active role in decision-making about disclosure of the 
material or a summary of it, compared with Australia where the AAT and RRT lack 
jurisdiction, and the courts allow procedural fairness to be diminished to ‘nothingness’. 
 

                                                      
2 Chahal v United Kingdom [1996] 23 EHRR 413. 
3 Under the Special Immigration Appeals Commission Act 1997 (UK). 
4 Or certain other public interests such as the international relations of the UK, the detection and prevention of 
crime, or in any other circumstances where disclosure is likely to harm the public interest. 
5 Special Immigration Appeals Commission Act 1997 (UK), s. 6. The detailed procedures for special advocates 
are set out in the Special Immigration Appeals Commission (Procedure) Rules 2003, as amended.  
6 See generally Aileen Kavanagh, ‘Special Advocates, Control Orders and the Right to a Fair Trial’ (2010) 73 
Modern Law Review 836, 838. 
7 Ibid. 
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THE CANADIAN APPROACH 
 
A similar ‘special advocate’ procedure has been adopted in Canada,8 as a result of 
constitutional rights challenges to the prior procedure.9 Where an immigration officer believes 
a foreign national is inadmissible on security grounds10 and a removal order is made,11 there is 
no right of administrative appeal.12 However, the Minister of Immigration must sign a 
certificate that the person is inadmissible and refer it to the Federal Court for review.13

 
 

The certificate must be accompanied by a ‘summary of information and other evidence that 
enables the person who is named in the certificate to be reasonably informed of the case made 
by the Minister, but that does not include anything that, in the Minister’s opinion, would be 
injurious to national security or endanger the safety of any person if disclosed’.14

 

 The judge 
then determines whether the certificate is reasonable, and quashes it if it is not. 

In such proceedings, at the request of the Minister or on the judge’s own motion, information 
or other evidence may be heard in the absence of the public and of the foreign national and 
their counsel, if in the judge’s opinion ‘its disclosure would be injurious to national security 
and or endanger the safety of any person’.15

 
  

The foreign national must be ‘provided with a summary of information and other evidence 
that enables them to be reasonably informed of the case made by the Minister’, again 
excluding material injurious to national security. The judge may still base a decision on 
evidence even if it is not provided to the foreign national, and accept any ‘reliable and 
appropriate’ information, even if inadmissible in a court.16

 
 

The judge must appoint a ‘special advocate’ to ‘protect the interests’ of the foreign national 
when information or other information is heard in the absence of the person and their 
counsel.17

 

 The special advocate can challenge the Minister’s claim that disclosure would be 
injurious to national security, and the ‘relevance, reliability and sufficiency’ of that 
information and the weight given to it. The special advocate cannot communicate information 
disclosed to them to the person named in the certificate, without the authorization of a judge.  

Special advocates have objected that they are ‘seriously constrained in … [their]… ability to 
respond in a meaningful way to the government’s secret evidence’,18 particularly because the 
restrictions on communication go beyond what is necessary to protect sensitive information. 
The special advocate procedure has, however, led to greater disclosure of information in some 
cases;19 some inadmissibility decisions have been quashed as a result of evidence successfully 
contested by advocates;20 and the Federal Court has held the procedure to be constitutional.21

 
 

                                                      
8 Immigration and Refugee Protection Act (Canada), s. 85. 
9 See Charkaoui v Canada (Citizenship and Immigration) [2007] 1 SCR 350. 
10 Immigration and Refugee Protection Act (2001), s. 34 (1). 
11 Immigration and Refugee Protection Act (2001), ss. 44-45. 
12 Immigration and Refugee Protection Act (2001), s. 64(1). 
13 Immigration and Refugee Protection Act (2001), s. 77(1). 
14 Immigration and Refugee Protection Act (2001), s. 77 (2). 
15 Immigration and Refugee Protection Act (2001), s. 83. 
16 Immigration and Refugee Protection Act (2001), s. 83(1). 
17 Immigration and Refugee Protection Act (2001), s. 85. 
18 Amnesty International (Canada) 2007, in Bill C-3: An Act to amend IRPA (2007), 22. 
19 Charkaoui v Canada (Citizenship and Immigration) (2008) SCC 39, 47; Harkat (Re) (2009) FC 203. 
20 Almei (Re) (2009) FC 1263. 
21 Harket (Re), 2010 FC 1242. 
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THE NEW ZEALAND APPROACH 
 
New Zealand introduced a new procedure for dealing with classified information in migration 
decisions under the Immigration Act 2009. While the earlier legislation22 had not provided for 
the provision of open summaries of classified material to an affected person, or the 
appointment of special advocates, the courts had themselves recognised such processes23

 

 and 
the 2009 Act expressly incorporates procedures to that effect.  

Where immigration officers rely on ‘potentially prejudicial’ classified information, a 
‘summary of the allegations’ arising from that information must be provided by the head of 
the agency holding the information to the affected person, who is then given an opportunity to 
comment on it.24

 
  

In making the decision, ‘the classified information may be relied on only to the extent that the 
allegations arising from the information can be summarised without disclosing classified 
information that would be likely to prejudice’ the security interests.25 The sources of 
classified information need not, however, be disclosed.26

 
 

Immigration decisions involving classified information can be appealed to the Immigration 
and Protection Tribunal for merits review. The Tribunal must approve the summary of 
allegations provided by the relevant agency.27 The Tribunal also determines whether the 
classified information is relevant, ‘credible’,28

Classified material provided to the Minister by agencies must be ‘balanced’.
 and satisfies the non-disclosure requirements.  

29

 
  

A special advocate is involved in the Tribunal proceedings as representative of an affected 
person. The special advocate may commence proceedings on behalf of the person, make oral 
submissions and cross-examine witnesses at closed hearings, and make written submissions to 
the Tribunal or the court.30 The special advocate must be given access to classified 
information relied on in making the decision or provided to the Tribunal or court.31

 
  

The special advocate must preserve the confidentiality of classified information, and cannot 
communicate with the affected person (without the Tribunal’s approval) after they have been 
given access to it.32 The costs of the special advocate are borne by the government.33

 
 

As with similar procedures elsewhere, a key limitation is that the special advocate cannot 
communicate with or receive instructions from the affected person in respect of classified 
information which has not been disclosed to the person. There is also some uncertainty about 
the level of specificity which must be contained in the summary of allegations.  
 

                                                      
22 Immigration Act 1987 (New Zealand). 
23 See, eg, Zaoui v Attorney‐General [2004] 2 NZLR 339 and decisions from 2003-06. 
24 Immigration Act 2009, s. 38(1)-(2). Classified information is defined in s. 7 of the Act. 
25 Immigration Act 2009, s. 38(3). 
26 Immigration Act 2009, s. 38(4). 
27 Immigration Act 2009, s. 242. 
28 Immigration Act 2009, s. 243. 
29 Immigration Act 2009, s. 36. 
30 Immigration Act 2009, s. 263(2). 
31 Immigration Act 2009, s. 263(4). 
32 Immigration Act 2009, ss. 263(3) and 267. 
33 Immigration Act 2009, s. 263(7). 
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APPENDICES:  
 

Special Advocate Procedures 
 
 
 

1. Extracts of United Kingdom laws – page 7 
 

2. Extracts of Canadian laws – page 10 
 

3. Extracts of New Zealand laws – page 14 
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