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10 December 2019 

Committee Secretary 

Parliamentary Joint Committee on Intelligence and Security 

PO Box 6021 

Parliament House 

Canberra ACT 2600 

By email: pjcis@aph.gov.au  

 

Dear Committee Secretary, 

Further Submission to the Inquiry into the impact of the exercise of law Enforcement and intelligence 

powers on the freedom of the press 

1. We refer to the above inquiry, and our submission dated 31 July 2019 and supplementary 

submission dated 20 October 2019 to the Joint Committee on Intelligence and Security (the 

Committee). 

2. We thank the Committee for the opportunity to provide this further supplementary submission.  

3. ARTK is encouraged by the AFP's recently reported commitment to work with Government, the 

Committee and media organisations to identify and implement more cooperative and less intrusive 

mechanisms to support the collection of evidence in the course of unauthorised disclosure 

investigations.   

4. We particularly note, and are encouraged by, AFP Commissioner Kershaw’s recent comments and 

evidence to the Senate Environment and Communications Committee inquiry into press freedom 

outlining the AFP’s commitment to giving effect to the recent requirements under the recent 

Ministerial Direction to the AFP.  This includes a clear expectation that the AFP will take into 

account the importance of free press and broader public interest implications before undertaking 

any investigative action involving a journalist or media organisation. 
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5. To that end Commissioner Kershaw outlined an internal national guideline on investigations of the 

unauthorised disclosure of material made or obtained by a current or former Commonwealth 

officer, including a requirement that the head of the referring department or agency provide a harm 

statement indicating where the disclosure of the material would be expected to compromise 

Australia's national security or national interests or to cause other significant harm. 

6. The Commissioner also articulated that the AFP, “as part of evaluating the referral the evaluation 

must also take into account the following three matters: firstly, whether, on balance, the public 

interest in the importance of a free and open press in Australia's democratic society is outweighed 

by the public interest in the enforcement of the criminal law by the AFP; secondly, if a criminal 

investigation were to proceed, the way in which the AFP would seek to proceed with an investigation 

and the extent to which that investigation would likely involve investigative action involving a 

professional journalist or news media organisation; and, finally, any defences available to any party 

that may be subject to the investigation.”1 

7. In the spirit of giving effect to these through the adoption of concrete legislative proposals, ARTK 

puts forward in this submission proposed legislative drafting for two of its existing proposals, being: 

(a) Journalist "exemption" to criminal liability in relation to bone fide reporting activity; and  

(b) Contestable journalist warrants. 

8. We are firmly of the view that a robust legislative framework that includes these important 

elements is essential to ensure that the key functions of the AFP – the enforcement of the criminal 

law – and the media are both done and seen to be done. 

9. ARTK welcomes the Committee's ongoing engagement with these important public policy issues, 

and would be pleased to assist further.  

JOURNALIST EXEMPTIONS FROM CRIMINAL LIABILITY  

10. Further to our submissions on the need for an exemption for journalists from national security laws 

that threaten to jail journalists for doing their jobs, ARTK has prepared a proposed "pro forma" or 

uniform provision to amend specific offence provisions for the Committee's consideration.  

11. The suggested uniform provision takes the following form:  

(X) [Current operative offence provision]  

(Y) Subsection (X) does not apply to a person who communicates, removes, holds or 

otherwise deals with relevant information in the person’s capacity as a person engaged in 

the business of reporting news, presenting current affairs or expressing editorial or other 

content in news or documentary media, and: 

(a)   at that time, the person believed that engaging in that conduct was in the public 

interest; or 

(b)   the person: 

                                                                                                                                                              
1 Hansard transcript of Senate Committee Hearing, p49-50 
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(i)      was, at that time, a member of the administrative staff of an entity that 

was engaged in the business of reporting news, presenting current affairs 

or expressing editorial or other content in news or documentary media; 

and 

(ii)     acted under the direction of a journalist, editor or lawyer who was also a 

member of the staff of the entity, and who believed that engaging in that 

conduct was in the public interest. 

(Z) In a prosecution for an offence against subsection (X), the defendant does not bear an 

evidential burden in relation to the matters in subsection (Y) despite subsection 13.3(3) of the 

Criminal Code 

12. We provide in Annexure A of this letter a comprehensive list of provisions with suggested 

amendments based on the "uniform" provision designed to afford legal protection for persons 

engaged in bona fide reporting in the public interest.  Some amendments depart in certain aspects 

from the proposed "uniform" provision having regard to the specific nature of the offence in 

question.  

13. The proposed amendments are to:  

(a) section 35P of the Australian Security Intelligence Organisation Act 1979 (Cth);  

(b) sections 80.3, 91.4, 91.6, 91.9, 91.13, 92.5, 92A.1, 119.7, 122.5, 131.1, 132.1 and 474.47 of 

the Criminal Code Act 1995 (Cth);  

(c) sections 3ZZHA, 15HK, 70 and 79 of the Crimes Act 1914 (Cth);  

(d) section 73A of the Defence Act 1903 (Cth); and  

(e) section 40 of the Intelligence Services Act 2001 (Cth).  

14. The key features of the proposed amendments are: 

(a) The amendments proceed on the bases that the public interest is best served by formulating 

a principled approach and applying it consistently across all relevant Commonwealth 

offences, justifying a uniform journalist protection that will operate in respect to various 

specific offences.   

(b) The proposed amendments to the specific offences identified in Annexure A are not to be 

taken as an acknowledgment by ARTK that such specific offences apply to the legitimate 

journalism of its current members.  Rather, ARTK's concern is that there is a risk of both 

prosecution for or investigation pursuant to such offence provisions – some of which have in 

fact been relied on in relation to current and previous investigations.  It is that risk of 

investigation (including its attendant "warrant related activities"), as well as prosecution, 

that creates the "chilling effect" that inhibits public interest journalism.  

(c) The pro-forma journalist protection amendment has been modelled on the existing s 

122.5(6) of the Criminal Code.  
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(d) The Committee will see that ARTK's proposed amendments generally express the protection 

as an "exception", however ARTK has sought to address the one key matter where the 

characterisation of the protection as either a component of the primary offence, or as a 

"defence", exception" etc, may have significant practical or legal relevance – namely, on the 

issue of burden and onus of proof. 

(e) On the issue of burden and onus of proof:  

(i) It is important for law enforcement to be under a practical obligation to gather 

evidence, and form opinions, as to whether the protection applies from the outset of 

an investigation that is consistent with the Attorney-General's directive.  If such 

matters are not taken into account at that formative stage of an investigation, then 

criminal investigations into journalists for breaches of the criminal law will continue 

for several years, at a cost of many hundreds of thousands of dollars in legal costs.   

(ii) Where a defendant bears an evidential onus in relation to establishing the existence 

of a journalist protection, any practical obligation on law enforcement to investigate, 

and discount, the existence of a journalist protection is lessened, potentially 

significantly.  The issue becomes a matter for the defendant to raise in due course. 

(iii) The recent removal of any evidential onus on a journalist defendant in relation to the 

recent agricultural encroachment offences (an approach adopted by ARTK's proposed 

amendments) means our proposal is in the nature of harmonising and modernising 

the statute book in light of this welcome recent policy advance.   The effect is that 

legislative amendments which cast both the legal and evidential onus on the 

prosecution to establish, beyond a reasonable doubt, both the elements of the 

substantive offence and also the non-applicability of the proposed journalist 

protection are consistent with recent directives and legislation.  

(iv) We believe that the legislative model to achieve this policy outcome is in the form 

now found in s 474.47(2A) of the Criminal Code (see, relevantly, Supplementary 

Explanatory Memorandum. Criminal Code (Agricultural Protection) Bill 2019 (Cth) 

paras [5] – [10]). The proposed amendments have been drafted accordingly.  

However, if the Committee does not consider this policy object is achieved by this 

drafting, we would happily propose alternative wording if required.  

(f) The policy intention is for the journalist protections to apply to both primary offences (where 

the physical element of an offence is satisfied by a relevant act of receiving material or 

disseminating material by a journalist),2 and also to accessorial offences (where the physical 

element of the offence is satisfied by the conduct of another person – such as a "source" in 

government – disclosing material – and where a journalist's involvement in that conduct may 

give rise to accessorial liability under Criminal Code ss 11.1 - 11.5).3  Any protection applying 

to journalists in their own right would be meaningless if they could still be charged and 

prosecuted as accessories to offences committed by others within Government.  

                                                                                                                                                              
2   For example, see proposed s 35P(3B) of the Australian Security Intelligence Act 1997 (Cth) (ASIO Act), in its application to 

an offence under s 35(2A).  
3  For example, proposed s 35P(3B) of the ASIO Act in its application to s 35P(1) of the ASIO Act.  
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(g) ARTK considers that the proposed uniform (or pro forma) drafting gives effect to this 

intention:  relevantly, the drafting provides that a relevant offence section "does not apply" 

to an individual if the protection is available.  The drafting, for these purposes, assumes that 

a journalist may be the subject of an offence: 

(i) where the journalist personally contravenes an offence provision; 

(ii) where the journalist is not capable of themselves contravening the offence (for 

example, because the offence applies only to current or former Commonwealth 

officers), but where the journalist aids, abets, counsels or procures contravention by 

another person of the offence provision,4 engages in a joint criminal commission,5 or 

engages in the commission of the offence by proxy6 - where the Criminal Code 

appears to treat such conduct as an "extension" of the primary offence;7 and 

(iii) where the journalist instead incites the commission of the offence by another 

person,8 or conspires with that other person9 - where the Criminal Code, prima facie, 

deems the reference to a primary offence to include an offence by a person engaged 

in incitement or conspiracy, unless a contrary intention appears – see Criminal Code s 

11.6(2). 

(h) This is, of course, a technical matter of drafting and ARTK would welcome engaging with the 

Committee on revised wording if needed.  

(i) The amendments need to be "retrospective" in the sense that they should apply to now 

repealed offences in the former s 70 and 79 of the Crimes Act 1914 (Cth) (Crimes Act).  ARTK 

considers that this is appropriate for several reasons: 

(i) No policy purpose is served having a statute book which is inconsistent in its 

treatment of public interest journalism having regard to the date of alleged offending. 

Continuing criminal investigations into conduct which, if engaged in now, would 

clearly engage a journalist protection simply brings the administration of justice into 

disrepute.  The case for modification of the now repealed s 79 of the Crimes Act is, in 

particular, stark – in that instance, there is already a journalist protection in place in 

relation to the cognate successor offence now found in s 122.4A of the Criminal Code.   

(ii) In light of the position adopted by the Commonwealth and Australian Federal Police 

in the ongoing High Court proceedings Smethurst v Commissioner of Police 

S196/2019, it appears accepted that at least Crimes Act s 79 (and by implication, 

other repealed offences) must be given significantly more limited constructions than 

suggested by their literal terms to ensure their constitutionality.  The current 

proposed reforms would be an opportunity for the Parliament, in respect of the 

repealed Crimes Act offences more generally, to adopt a standardised approach that 

effects a reasonable balancing of the competing public interests.  

                                                                                                                                                              
4  Criminal Code s 11.2. 
5  Criminal Code s 11.2A. 
6  Criminal Code 11.3.  
7  Note to s 11.6 of the Criminal Code.  
8  Criminal Code s 11.4.  
9  Criminal Code s 11.5.  
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(j) We consider the proposed drafting in Annexure A is an appropriate legislative response. As a 

matter of principle, there is no question that the Commonwealth Parliament may pass laws 

to, in substance, reframe past offences, both in the manner we have suggested, and 

generally.  

CONTESTABLE JOURNALIST WARRANTS 

15. ARTK welcomes further engagement by the AFP on this issue – noting that the issue of search 

warrants and journalist "raids" is a central issue when it comes to striking a balance being the public 

interest in a free media and the legitimate interests of law enforcement.   In particular, ARTK hopes 

that the AFP's recently reported commitment to implementing "more cooperative and less intrusive 

mechanisms to support the collection of evidence in the course of unauthorised disclosure 

obligations" will lead to a reassessment by the AFP of its past opposition to contestability of 

warrants.  

16. In the meantime, and in the interests of furthering a constructive policy dialogue on this issue, ARTK 

puts forward "minimalist" intervention across the Commonwealth statute book with the following 

key features: 

(a) Primary decision-makers currently authorised to issue warrants (or make related forms of 

coercive order)  (together, "warrant instruments") will remain primary decision-makers, and 

subject to one key change, will remain authorised to issue warrant instruments on the same 

terms, and having regard to the same sets of statutory considerations, as now.   

(b) The only proposed limitation on primary decision-makers will be that, in clearly defined 

circumstances, a "journalist access authorisation" will need to be first obtained by the 

applicant for the warrant instrument in order for any warrant instrument to validly authorise 

the collection of "journalism material".  Further, any warrant instrument issued will need to 

conform to any limitations or restrictions imposed by the "journalist access authorisation".  

(c) The proposal for a "journalist access authorisation" is informed by three key principles:  

(i) The first principle is contestability – a journalist access authorisation should only issue 

following a contested application at which the journalist or media organisation 

affected has a right to participate and present evidence or make submissions.  In due 

recognition of the legitimate interests of law enforcement, ARTK has sought, in its 

proposed draft provisions, to ensure that appropriate orders in respect of the 

confidentiality of investigatory materials  can be made.  

(ii) The second principle is the need for a public interest test – access to journalism 

materials should only be authorised when it is in the public interest to do so, having 

regard to factors that highlight the importance of public interest journalism but which 

also balance the legitimate interests of law enforcement.  The proposed test is based 

on the existing test set out in section 180L(2) of the Telecommunications (Interception 

and Access) Act 1979 (Cth) (Telco Interception Act).   

(iii) The third principle is that senior judicial decision-makers (judges of the Federal Court 

and judges of the State and Territory Supreme Courts) should make determinations in 

relation to access of "journalist materials".  The exercise of functions by senior junior 
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officers acting independently of government has advantages for both law 

enforcement and for person's affected: it means that senior decision-makers within 

government authorised to issue warrant instruments will be permitted to do so 

without having to engage in a contested inquiry, from which judicial review 

applications may ultimately lie.  

17. Current arrangements concerning warrant instruments are ad hoc and inconsistent, and the 

absence of specific journalist protections, and their existence (in particular, under the "journalist 

warrant" regime under the Telco Interception Act) is explained only by history and not public policy 

considerations.   

18. The proposal addresses this problem by inserting a new, standalone division of the Crimes Act 1914 

(Cth) (Crimes Act) dealing with the issue of "journalist access authorisations", which is based (with 

proposed enhancements) on the current regime for the issue of "journalist warrants" under the 

Telco Interception Act.  The proposal is for other substantive provisions on the Commonwealth 

statute book dealing with the issue of warrant instruments to be amended as per a uniform 

provision to make the issue of a journalist access authorisation (and compliance with its terms) a 

condition for issuing a substantive warrant. 

19. The proposal, importantly, allows for a judge who is separately authorised to issue a warrant 

instrument to also issue the related journalist access authorisation at the same time.   

20. A flow chart of the proposed process is set out in Annexure B.   

21. ARTK's proposed drafting of the standalone "model" provisions is set out below.  For these 

purposes, a range of specific Commonwealth legislative amendments dealing with the issue of 

warrants which themselves (potentially with related provisions) will require amendment, are set 

out in Annexure C.   

22. This list is necessarily provisional given that there is multiple, potentially hundreds, of pieces of 

Commonwealth legislation that allow the issuing of warrants (e.g. Fisheries Management Act 1991 

(Cth) s 85, Gene Technology Act 2000 (Cth) ss 172-173, Human Services (Medicare) Act 1973 (Cth) s 

8Y, Biosecurity Act 2015 s 488 (Cth), Hazardous Waste (Regulation of Exports and Imports) Act 1989 

(Cth) ss 49, 50).  In progressing this proposal, we would look forward to engaging with the 

Committee further on an appropriate list of further provisions that would require amendment.  

23. The proposed amendments are as follows.  Notes to the text follow from paragraph 22   onward. 

Amendments to s 3 of the Crimes Act: 

Journalist access authorisation  means an authorisation in force issued under [New Division of 

Crimes Act, as set out in paragraph 5 of this letter]. 

Journalism material means material that is acquired, held or created by a person in that person's 

capacity as a person engaged in the business of reporting news, presenting current affairs or 

expressing editorial or other content in news or documentary media.  

New Division of the Crimes Act 1914:  

1  Definitions 
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In this Division: 

Affected person means: 

(a) In relation to a proposed relevant warrant instrument which is in the nature of an authority  

to seize, locate or record documents, articles, electronic records, and similar items – any 

person reasonably believed by the applicant for a journalist access application to be:  

(i) in possession of journalism material, or to enter into possession of such material, in 

that person's capacity as a person engaged in the business of reporting news, 

presenting current affairs or expressing editorial or other content in news or 

documentary media; or  

(ii) not in possession of the journalism material that is the subject of the relevant 

journalist access authorisation – where the person has provided, or will provide, 

journalism material in connection with that person's activities as a person engaged in 

the business of reporting news, presenting current affairs or expressing editorial or 

other content in news or documentary media to a third party;  

where that journalism material is reasonably believed by the applicant to be the subject of a 

journalist access authorisation sought under this Division. 

Note: 

Subsection (a)(ii)  of the definition would include circumstances where a warrant is directed 

to an off-site server, data centre operator, telecommunications carrier, or similar third party 

who holds electronic records generated by, and maintained on behalf of, a journalist.  In such 

circumstances the journalist on whose behalf electronic records are held is an "affected 

person".  [Comment One]  

(b) In relation to a proposed relevant warrant instrument which is in the nature of an authority  

to authorise the interception of communications or the recording of communications on an 

ongoing basis – any person:  

(i) reasonably believed by the applicant for a journalist access application to be person 

acquiring, generating or imparting journalist material in connection with that person's 

activities as a person engaged in the business of reporting news, presenting current 

affairs or expressing editorial or other content in news or documentary media to a 

third party; and  

(ii) where such communications are reasonably believed by the applicant for a journalist 

access authorisation to be the subject of a journalist access authorisation sought 

under this Division. 

(c) Any entity who employs or engages a person referred to in (a) or (b) above in connection to 

that person's capacity as a person engaged in the business of reporting news, presenting 

current affairs or expressing editorial or other content in news or documentary media.  

Eligible Judge means a judge of the Federal Court, or a judge of a Supreme Court of a State or 

Territory.  
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Legal practitioner means: 

(a) a barrister, a solicitor, a barrister and solicitor, or a legal practitioner, of the High Court or of 
a Supreme Court of a State or Territory; or 

(b) a person entitled to engage in legal practice under an Act.  

Relevant Act means an Act authorising the issue of a relevant warrant instrument.  

Relevant warrant instrument means a warrant issued under s 3E(1),  [Parliamentary Counsel will be 

required to insert a full list of the provisions in the Crimes Act and other pieces of Commonwealth 

legislation that will be amended as per proposed cl 1 of the "uniform" amendments proposed below]  

2  Applying for a journalist access authorisation  

(1) A person authorised to apply for a relevant warrant instrument under a relevant Act may apply 

to an eligible Judge for the issue of a journalist access authorisation in connection with a proposed 

relevant warrant instrument proposed to be issued under a relevant Act.   

(2) The application must: 

(a) specify the facts and other grounds relied on in support of the application;  

(b) specify the journalism material that is the subject of the application;  

(c) be accompanied by a statement by the applicant that sets out short particulars of the 
applicant's knowledge and belief concerning: 

(i) whether there is, or will be in the next 72 hours journalist material that is the subject 
of the proposed warrant instrument; and  

(ii) whether, in the preceding six months prior to the making of an application, the 
applicant is aware of any application that has been made under this Division in 
relation to any journalism material that is the subject of the application, and the 
outcome of any such application.  

(3) Subject to any contrary direction of the eligible Judge made under subsection (4), the applicant 

must serve the application for a journalist access authorisation: 

(a) on any affected person; and  

(b) on any other person directed by the eligible Judge to be a served as a proper party to the 
application.  

(4)  Upon application by a person applying for a journalist access authorisation, or on his or her own 

motion, an eligible Judge considering the application may make directions as to the manner of 

service or the content of any material to be served.  For the avoidance of doubt, a direction under 

this subsection must not derogate from the right of an affected person to a fair hearing under 

subsection (3)(1).  

(5) Subject to subsection (6), a person served with an application under subsection (3) and (4) must 

not intentionally conceal, destroy alter or dispose of any journalism material which is the subject of 

that application prior to the determination of that application under section 3(1).  
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Penalty: 476 penalty units [Comment Two] 

(6) An eligible Judge who is separately authorised to issue a relevant warrant instrument under a 

relevant Act may concurrently consider and determine any related journalist access application 

under this Division.  

3 Issuing journalist access authorisations   

(1) An eligible judge, upon hearing from the applicant and any person served with notice of the 

application under section 2 (3),(4), must either:  

(a) issue an journalist access authorisation, authorising access to identified journalism material;  

(b) refuse to issue an journalist access application; 

(2) An eligible judge must not issue a journalist access authorisation unless satisfied that the issue of 

the authorisation is in the public interest having regard to: 

(a) the public interest in preserving the confidentiality of journalist sources; 

(b) the public interest in facilitating the exchange of information between journalists and 
members of the public to facilitate reporting of matters in the public interest;  

(c) the gravity of the matter in relation to which the journalist access application is sought; 

(d) the extent to which the information that is sought pursuant to the journalist access 
application is likely to assist a current investigation under an Act;  

(e) whether reasonable attempts have been made to obtain the information sought by the 
journalist access application by other means;  

(f) the nature and extent of any conditions or restrictions proposed by the eligible Judge to be 
imposed any journalist access authorisation under subsection (2); and   

(g) any other relevant matter.  

(3) A journalist access authorisation issued under this section may specify conditions or restrictions 

concerning the manner in which journalism material may be accessed, retrieved, or otherwise dealt 

with by persons authorised by a relevant Act to conduct activities in connection with a relevant 

warrant instrument.  

Note:  

In performing a function under this Division, or in exercising a power, an eligible Judge performs 

those functions, or exercises such powers (as the case may be) subject to the limits specified in s 

4AAA.  [Comment Three]  

(4) In any application for a journalist access application, the applicant and any person served under 

section 2(3) and (4) may be represented by a legal practitioner.  

4 Terms duration and revocation of journalist access authorisation  

(1) A journalist access authorisation issued under this Division must state: 
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(a) the journalist material to which it relates; 

(b) any conditions or restrictions specified under section 3(3); 

(c) the time at which the authorisation comes into force 

(d) the time at which the authorisation ceases to have effect;  

(2) A journalist access authorisation: 

(a) comes into force at the time issued, unless the eligible Judge specifies a later time;  

(b) unless revoked under subsection (3): 

(i) ceases to have effect at a time determined by the eligible Judge, being a time no later than 

the end of the period of 60 days beginning at the time that the authorisation comes into 

force; or 

(ii) if no determination is made under subsection (a)(i), at the end of the 60 days beginning at 

the time that the authorisation comes into force.  

(3) A journalist access authorisation may be revoked by the eligible Judge or, if unavailable, another 

eligible Judge, where the eligible Judge in question: 

(a) is satisfied that the grounds on which the journalist access authorisation issued have ceased to 

exist; or 

(b) is otherwise satisfied that it is no longer appropriate for the journalist access authorisation to 

remain in force.  

5 Subsequent applications in relation to existing journalist access authorisation  

(1) A person with a sufficient interest may apply to the eligible Judge who has issued a journalist 

access authorisation, or if he or she is unavailable, to another eligible Judge, in relation to matters 

concerning an issued journalist access authorisation. 

(2) Without limitation, an application under subsection (1) may concern: 

(a) the modification of conditions or restrictions imposed under section 3(3);  

(b) the imposition of further restrictions or conditions concerning  the manner in which 

journalism material may be accessed, retrieved, or otherwise dealt with by persons 

authorised by a relevant Act to conduct activities in connection with a relevant warrant 

instrument, including restrictions or conditions concerning material that has already been 

seized or accessed under a relevant warrant instrument; or  

(c) the revocation of the journalist access authorisation.  

(3) Upon hearing from the applicant, any person previously served with notice under section 2(3), 

and any other affected party, the eligible Judge hearing the application may make such orders as he 

or she considers appropriate. 
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[Comment Four]  

"Uniform" amendments proposed to miscellaneous provisions governing the issue of warrant 

instruments: 

Amended definitions: 

Journalist access authorisation has the meaning given in s 3 of the Crimes Act 1914 [For insertion in 

Acts other than the Crimes Act]   

Journalism material has the meaning given in s 3 of the Crimes Act 1914 [For insertion in Acts other 

than the Crimes Act]   

Operative amendments:   

(1) Subject to sub-sections (2) and (3), [this amendment is to be made to the existing statutory 

provision dealing with the grant of the warrant instrument in question  – the intention is to leave, 

subject to the specific amendments proposed below, the substantive powers of existing decision-

makers (and the identity of those decision-makers) unchanged].  

(2) A [existing decision-maker under sub-section (1)] must not issue a [instrument] under [sub-

section (1)] where the [decision-maker in sub-section (1)] knows, or reasonably believes, that there is 

or, within the next 72 hours, will be, journalism material at [the premises/relevant location] to which 

the [application for an instrument in sub-section(1)] relates, unless a journalist access authorisation 

is in force in relation to [the premises/thing].  [Comment Five]  

(3) Where a journalist access authorisation is in force in relation to [the premises/thing – drafting to 

be finalised], the [officer issuing the instrument under sub-section (1)]:  

(a) may, upon satisfaction of the matters specified in [sub-section (1)], issue [an instrument 
under sub-section (1)] authorising seizure of any material that is not journalism material; and  

(b) may, upon satisfaction of the matters specified in [sub-section (1)], issue [an instrument 
under sub-(1)] authorising seizure of journalism material, provided that: 

(i) the relevant journalist access authorisation authorises the seizure of that material; 
and 

(ii) the terms of the [instrument under sub-section (1)] incorporate any conditions or 
restrictions concerning the manner in which journalism material may be accessed, 
retrieved, or otherwise dealt with imposed under [proposed s 3(3) of the .  

Note: An [instrument under sub-section (1)] may potentially be issued by the same [description of 

the authorised person] who issues an access authorisation under [proposed s 2(6) of the new 

Division of the Crimes Act outlined above]  

(4) An application for a [instrument under sub-section (1)] must be accompanied by a statement by 

the [applicant for a sub-section (1) warrant] that sets out short particulars of the applicant's 

knowledge and belief concerning whether there is, or will be in the next 72 hours, journalist material 

[at the premises / on the thing].   
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(5) Subject to sub-section (6), [this amendment is to be  made to any existing provision – if any – 

dealing with the authorisation by executing officers to seize material in the context of a raid 

authorised by a warrant or related order, such as s 3F of the Crimes Act]  

(6) The [seizure] of journalism material is not authorised unless:  

(a) an [instrument issued under sub-(1)] has been issued under subsection (3)(b); and  

(b) the seizure of relevant journalism material is authorised by [the instrument] issued under 
subsection 3(b).  

24. Comment One: The policy intention behind the proposed definition is set out in the proposed 

drafter's note.  If the Committee wish to propose alternate drafting to give effect to that policy 

intention, we would welcome the opportunity to discuss refinements  

25. Comment Two: A penalty unit is currently $210 – see s 4AA Crimes Act.  The proposed penalty is 

therefore approximately $100,000.  

26. Comment Three:  If there is any doubt that s 4AAA of the Crimes Act does not apply in connection 

with the performance of functions by an eligible Judge under the proposed new division, then that 

section would require specific amendment to extend its application.  

27. Comment Four:  There is a need for consequential amendments to the Administrative Decisions 

(Judicial Review) Act 1977 (Cth) to ensure that s 13 of that Act applies in relation to decisions of an 

eligible Judge made under the proposed new division.  

28. Comment Five: Some refinement of the text in square brackets may be warranted depending on 

the specific warrant context in question.  The policy intention is that the primary decision-maker's 

attention be directed to the premises, area or other thing that will be the subject of compulsive 

access under the warrant instrument in question, with a view to that decision-maker evaluating 

whether "journalist material" may be located through that form of access.  The appropriate wording 

to give effect to that intention will differ depending on the type and nature of compulsive access 

that is authorised by the instrument in question. 

Other matters  

29. The Committee will note that this model does not include a public interest advocate regime such as 

that which presently exists for Journalist Information Warrants under Division 4C of the Telco 

Interception Act. ARTK does not believe that this model is appropriate, for the following key 

reasons:  

(a) Firstly, the current model does not explicitly provide that the public interest advocate's role 

is not to advocate on behalf of the journalist or media organisation who is to be the subject 

of the warrant: reg 14(2) of the Telecommunication (Interception and Access) Regulations  

2017 (Cth) provides for the current public interest advocate to put forward submissions 

"relevant" to the decision to issue a journalist warrant, "including" (but not limited to) facts 

and circumstances which support the conclusion that the warrant should not issue.  

(b) That is inconsistent with the fact that an applicant is in a position to present a partisan 

position.  If a process is to involve adversarial elements it requires, as a recognised incident 
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of a fair hearing, that there be "equality of arms" – that all affected parties with conflicting 

interests be able to put forward competing sides of an argument.  Almost all judicial and 

administrative frameworks proceed on this bases, based on the recognition that this is the 

framework best suited to generating sound and defensible decisions which command the 

acceptance of those who are subject to decisions.  

(c) Secondly, public interest advocates do not have all the necessary information available to 

properly appraise a decision-maker of the factual matters necessary to make the public 

interest assessment which is at the heart of the (current) journalist warrant framework, and 

nor would they under the modified test proposed above.  A public interest advocate – 

particularly one who cannot take instructions from media entities or persons affected – 

cannot take instructions on factual matters such as the nature of the journalistic 

investigation in question, the potential "sources" whose identities may be disclosed, etc.  A 

public interest test is meaningless if a complete and full factual picture cannot be presented 

to the decision-maker.  

(d) Thirdly, concerns about disclosure of sensitive investigatory material can be dealt with, as 

per the proposal set out above, by a combination of: 

(i) The eligible Judge conducting the hearing, and structuring its processes, to protect 

such material when doing so is consistent with the legal requirement to conduct a fair 

hearing; and 

(ii) Specific penalties applying for destruction of evidence and other obstruction offences 

committed by those served with notice of an application – noting that, under the 

terms of the current Ministerial Direction, it is now incumbent on law enforcement to, 

where possible, seek "voluntary assistance" from media organisations before seeking 

and executing warrants.  In circumstances where a media organisation will be 

expressly put on notice of a current police investigation, concerns about providing 

media with a right to be involved in the issue of a warrant "tipping off" the subject of 

an investigation, and triggering obstruction of justice offenses, are overstated.  

NEXT STEPS 

30. ARTK welcomes further engagement on these issues, including making representatives available to 

discuss these proposals in person at the Committee's convenience.  To that end please contact 

Georgia-Kate Schubert  

 

Kind regards 

 

 

Georgia-Kate Schubert 

On behalf of Australia’s Right to Know coalition of media companies 

Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission



Inquiry into the impact of the exercise of law enforcement and intelligence powers on the freedom of the press
Submission 23 - Supplementary Submission




