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INTRODUCTION

» Thisdocument is provided in response to the invitation by the Senate Rural & Regional Affairs and Transport Committee to make
submissions on the proposed Airports Amendment Bill 2010 (Bill).

> BAC isgenerally supportive of the outcomes intended by the Bill, which largely reflect the intended policy intents of the Australian
Government’s National Aviation Policy White Paper released in December 2009.

» BAC, asamember of the Australian Airports Association (AAA), is also aware that the AAA is making a submission to the Senate
Committee on Rural & Regional Affairsand Transport. BAC supports the AAA submission, in particular the concerns expressed about
the possibility of the Commonwealth Minister for the Environment seeking to impose conditions on the broader master plan document
when an airport environment strategy is referred to that Minister for comment.
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» Thisresponseisin 2 parts— Part 1 contains the more significant issues that BAC considers should be addressed in reviewing the Bill;
Part 2 contains less significant matters, such as typographical, grammatical or interpretation issues that warrant consideration.

» Theacronym “ALC” isused throughout this document to refer to “airport lessee companies’ and “Act” refersto the Airports Act 1996.

> Intheinterests of making this submission as concise as possible, BAC has not commented on all itemsin the Bill. Rather, the approach
has been — with afew exceptions —to only highlight those issues which are of concern to BAC.

» BAC thanks the Committee for the opportunity to comment on the Bill, and any queries about this response can be directed to:

Mr Mark Willey

Executive Manager, Airport Planning
Brisbane Airport Corporation Pty Ltd
PO Box 61

HAMILTON CENTRAL QLD 4007
Ph: 07 3406 3000

Email: mark.willey@bne.com.au
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DETAILED RESPONSE

PART 1 - SIGNIFICANT ISSUES

Item No. | Section
amended/added

BAC comment

1 71(2)(gb)

We note the requirement to include “detailed information on the proposed devel opments’ that are to be used for
the purposes set out in this paragraph. BAC is concerned at the breadth of this new requirement.

A master plan should be the overarching planning document for the airport, rather than a document which sets
out in detail what an AL C proposes to undertake (or permit to be undertaken by others). Such an approach is
consistent with the purpose of a master plan, as described in s70 of the Act.

When amaster plan is prepared, ALCs should be reviewing and assessing the land uses intended for particular
precincts across the airport. In many (if not most) cases, it is not possible to give “detailed information” about
devel opments that might happen over time (beyond, say, 1 — 2 years), particularly those types of development
that are responsive to prevailing economic conditions and emerging market trends.

ALCswill inevitably receive development proposal's throughout the 5-year “life” of a master plan, and some of
the specific activities in those proposals may not even have been contemplated at the time the master plan was
prepared. Therigid requirements of this new subsection should not remove the flexibility of ALCsto respond
to such proposals. At worst, in the absence of such flexibility, ALCs could be forced to undertake frequent
minor variations to their master plans to accommodate these proposals.

Finally, in some cases, there may be commercial sensitivities associated with particular information that an
ALC —or athird party the ALC is dealing with — may not wish to disclose at the time a master plan is prepared.
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1& 47

71(2)(ge)(ii) &
91(1)(ga)(iii)

BAC notes the requirement to describe how a proposed devel opment “fits within” the planning schemes for
commercial and retail development in areas adjacent to the airport. Thisterm is potentially ambiguous. BAC
suggests that it is more appropriate to use existing language in the Act, such as “extent of consistency”.

In addition, as not all proposed developments will be for “commercial or retail development”, we suggest that
the words “in the case of acommercial or retail development” be inserted after the word “including”.

Accordingly, the subparagraph could read:

“thelocal and reglonal economy and community, including, |n the case of a commercial or retail

devel opment, within- the extent of consistency with
planning schemes for commerC|al and retail devel opment in the area that is adjacent to the airport; and”

9,70, 71

4, 215,
216(1)(a)(ii) &
(b)(ii)

BAC notes that the term “aerodrome” isto be inserted into the Act for the first time, athough the term has not
been defined. We also note that the term is, however, defined in the Civil Aviation Act 1988, in section 3 as
follows:

“ aerodrome means an area of land or water (including any buildings, installations and equipment), the
use of which as an aerodrome is authorised under the regulations, being such an area intended for use
wholly or partly for the arrival, departure or movement of aircraft.”

Isit the Government’ s intention to apply this definition in interpreting that term asis appearsin the Act? If so,
we assume that the Government intends it to include runways, taxiways, aprons, passenger terminals, hangars
and other airside buildings (such as freight facilities). It would be of assistance if the interpretation of thisterm
was clarified in the Act.

27

71A(1)

This proposed amendment requires ALCs to identify “any proposed incompatible devel opment”.
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Currently, the master plan for Brisbane Airport sets out arange of uses that are permitted within various
precincts across the airport. For example, some precincts permit developments for use as educational and/or
training facilities.

It is not clear whether a general statement that a particular type of “incompatible development” is permitted —
for land use planning purposes — within a particular part of the airport would satisfy the requirements of
S7T1A(1).

Certainly, given the 20-year planning period of a master plan, it is not practicable to provide detailed
information about all proposed incompatible devel opments that might take place during the planning period,
beyond describing permitted or intended uses in certain precincts across the airport.

To take an example, the master plan for Brisbane Airport might indicate that educational and/or training
facilities may be constructed within a particular precinct (over the 20-year planning period of the master plan).
Isit the Government’ s intention that if a prospective tenant approaches an ALC for a specific facility (say, for
example, atechnical college to train apprentice chefs), the ALC would need to amend its master plan to
disclose that particular “incompatible development”? BAC suggests that such an approach would be
administratively burdensome and inconsistent with the intent of a master plan as an “umbrella” planning
document.

27

71A(2)(d)

This amendment defines a series of educational institutions which constitute “incompatible development”. It
includes “ primary, secondary, tertiary or other educational institution”.

BAC is concerned that the Government has sought to expand the triggers beyond what was recently introduced
into the Airports Regulations 1997 (Regulations) as additiona types of “major airport development”. The
Regulations cause “a primary, secondary or tertiary educational institution” to be “major airport development”.

The Bill goes on to add “or other” educational institution to the list of triggers. BAC believesthat this
amendment does not accurately reflect what was intended in the National Aviation Policy White Paper (White
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Paper). The White Paper (on page 163) described the sorts of activities the Government considered to be
incompatible with the long-term operation of an airport, including “schools’.

BAC can well understand and supports the policy intent of not placing schools (primary or secondary) — as
sensitive noise receptors — in areas that will be subjected to higher levels of aircraft noise. However, BAC
considersthat it is not appropriate to cast the net so widely that any type of educational or training institution
would require amajor development plan to be prepared and approved.

For example, adeveloper has constructed a facility within what is known asthe ‘DaVinci Precinct’ at Brisbane
Airport. Thisvery significant development was undertaken in the context of a well-documented and well-
publicised land use intent for that precinct which included a campus-style facility that could include using the
buildings for educational or training purposes, not restricted to aviation related training activities.

The retrospective application of arequirement for preparation of an MDP before a particular use can be carried
out (even though the building has been constructed with all appropriate approvals) is onerous and does not —in
BAC’ s view — contribute to the desired policy outcome of the Government.

In any event, the absence of statutory guidance about what constitutes an “educational institution” could al'so
cause confusion and regulatory uncertainty. The Government has prescribed what constitutes a*“ community
care facility” — by reference to various Commonwealth legislation. The same should apply to the way the term
“educational institution” isto be interpreted under the Act. Without such guidance, every educational activity
(including possibly training activities carried out by AL Cs themselves) could be caught by this requirement.

Speaking more broadly about the so-called “incompatible developments’ that will require major devel opment
plans, BAC understands the Government’ s policy intent in terms of long-term community infrastructure, but
the new provisions should not require major devel opment plans for what could be considered more short-term
or interim land uses. Thisincludes the use of abuilding (including an existing building) in an areathat may not
be required for aeronautical purpose until after the initial term of the airport lease expires, if at all.
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27 & 46

71A & 89A

BAC objects to the use of the term “incompatible development”. BAC believes that amodern airport should be
able to provide arange of amenitiesto meet the needs of the airport community as well as the region that the
airport serves. Given, the range of sizes, locations and contexts of leased Federal airports around Australia, a
“one sizefitsal” approach isnot necessarily appropriate.

From aterminology perspective, it is somewhat incongruous to include in a planning document (the master
plan) alist of land uses and planning outcomes the ALC intends for a precinct, where the list might include
activities that the Act requires ALCs to describe as “incompatible’. Thisislikely to cause confusion to those
reading a master plan, or indeed making submissions on a draft master plan or subsequent major devel opment
plan during a public comment period.

Consideration should be given to terminology such as “ assessable development”, which at least conveysthe
sense that the activity will be subject to some further assessment (namely a major development plan) before it
can be carried out.

40

89(1)(ba)

BAC is concerned that there is no assistance in the Act about how the term “altering arunway” isto be
interpreted. “Constructing” and “extending” arunway are currently major development plan triggers under the
Act. However, avery broad interpretation of “altering” could mean that a range of activities might trigger the
requirement for amajor development plan.

For example, BAC queries whether it is the Government’ s intention that essential maintenance activities such
as runway overlays (re-surfacing) would require a major development plan, where — for certain defined periods
— the operating length of arunway hasto be reduced. This new requirement could also compromise the ability
of ALCsto undertake urgent, aviation safety-related maintenance work on runways, if such activities might be
considered “aterations’ because of the operational implications while that work is carried out.
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42

89(1)(na) & (nb)

BAC notes the new “magjor airport development” triggers that have been proposed, in particular a devel opment
“that is likely to have a significant impact on the local or regional community”. It appears from the White
Paper (page 164) that the Government’ s concern with including this new trigger surrounded non-aviation
related devel opments which were proceeding without the scrutiny of any public consultation process.

Accordingly, BAC suggests that paragraph (na) be qualified so that it does not apply to capture aviation-related
development at an airport.

45

89(5)

While this proposed section establishes a mechanism for the Minister to determine that certain activities are not
“major airport developments’, there is no timeframe within which such a decision should be made. BAC
suggests that a period of not more than 20 business days should be considered. Further, asisthe casein other
parts of the Act, if the Minister fails to respond within this time, there should be a deeming provision that
applies (ie. the activity is deemed not to be a“major airport development”).

Also, consistent with other approval processes contained in the Act, if the Minister’s decision isto not make the
requested determination, then the Minister should be obliged to provide reasons for such a decision.

45

89(5)(b)

BAC notes the circumstances in which the Minister may decide that a development is not a“major airport
development” for the purposes of the Act. It would seem that what is proposed in the Bill is not entirely
consistent with what the Government outlined in the White Paper. The White Paper (on page 165) suggested
the “ removal of triggers for lodgement of a Major Development Plan for aeronautical developments” .

In any event, BAC has a particular issue with subparagraph (i) of proposed s89(5)(b), which only alowsthe
Minister to make a determination if the development will not * increase the operating capacity of the airport;”

Theredlity isthat most of the activities in s89(1)(c), (d), (f) & (g) will increase the operating capacity of the
airport in someway. If the Government wishes to retain subparagraph (i) of s89(5)(b), then some materiality
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threshold should be introduced, such as a*“significant” increase in operating capacity. Thistermis used
elsewhere in the Act, including in s89(1)(m).

46

89A

As with the proposed s89(5), BAC suggests that:

« atimeframe (of say 20 business days) be included for the Minister to decide whether an ALC may
prepare amajor development plan for an “incompatible development” (and a deeming provision
permitting the preparation of a major development plan if the Minister does not respond within this
time); and

» if the Minister refuses to give approval to prepare the plan, the reasons for that decision should be
provided to the ALC.
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PART 2 —LESS SIGNIFICANT ISSUES

Item No.

Section amended

BAC comment

71(2)(ga)(iii)

BAC is comfortable with the requirement that a ground transport plan be described in a master plan, however it
isimportant that the requirements of such a plan not be overly prescriptive or cumbersome.

BAC notes the use of the phrase “ outside the airport” , in terms of identifying road & public transport system
linkages between on-airport and off-airport facilities. It isnot clear from the drafting how far “outside the
airport” an ALC must look in assessing the linkages. This could be cause for some confusion when the
requirement is being interpreted by both the Department & ALCs, aswell as State and local transport agencies.

712)(ga)(V)

Theterm “operations’ is used in this subparagraph. We suggest that “airport services’” might be more
appropriate, given that it is defined at the end of the section (by new paragraph (10)).

71(2)(gb)(i)

This subparagraph requires detailed information about “commercial, community, office or retail”
developments. Subparagraph (ii) goes on to make reference to “ other purposes’ not related to airport services.

It is not clear whether (ii) isintended to qualify the languagein (i). In other words, clarification is sought as to
whether ALCs are required to give details of all retail or office developments at the airport, even those
proposed within and around passenger termina — such as an expansion of retail offerings within aterminal, or
new or upgraded car parking facilities around aterminal.

71(6)(b)

BAC suggests that rather than an ALC having to provide “justification” for inconsistencies, it should provide
an “explanation” for the inconsistencies. “Justification” implies aneed to satisfy the Minister that it is
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acceptable for amaster plan to differ from State and local government planning schemes.

ALCs have no control over the planning schemes of State and local authorities, and should not have to “justify”
the difference.

32

78

Asadrafting matter, BAC suggests that the clause would be clearer if drafted using language consi stent with
S/T:

“(5) For the purposes of a prosecution of an offence under subsection (3), it isirrelevant that,

because of s77(1), the original plan remains in force for-tengerthan-5years-afterthe original
phan-earme until a fresh plan comes into force.”

37

86A(2)

BAC suggests that the word “final” be inserted before “master plan” in line 1.

Also, for consistency with the language of the heading to s76, the term “replacement master plan” should read
“new master plan”. The concept of a“replacement master plan” is something contemplated by s78, and is
different from the master plan that is submitted before afinal master plan expires.

37

86(4)

The term “environment plan” should read “environment strategy”.

a7

91(1)(ga)(iii)

Asnot all major development plans will be for “commercial or retail development”, we suggest that the words
“in the case of a commercial or retail development” be inserted after the word “including”, so that the
subparagraph would read:

“(iii) thelocal and regional economy and community, including, in the case of a commercial or retail
development, an analysis of how the proposed devel opment...”
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Please also refer to our comments for items 1 & 47 in relation the use of the term “fits within”.

49 91(4)(b) Please refer to our comments above at item 5 about the use of the term “justification”.

53 92(2B)(b)(i) BAC notes the use of the phrase  aligns with” in this proposed new section, which phrase does not appear
elsawherein the Act. BAC suggests that, for consistency of language, the Government consider using the
phrase“ is consistent with” .

54 94(3)(f) (i) For drafting clarity, we suggest that the subparagraph read as follows:

“(i)  whether the exceptional circumstances claimed by the airport-lessee company will justify the
development of the incompatible development at the airport; and”
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