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About the Law Council of Australia

The Law Council of Australia exists to represent the legal profession at the national level, to speak on
behalf of its Constituent Bodies on national issues, and to promote the administration of justice, access to
justice and general improvement of the law.

The Law Council advises governments, courts and federal agencies on ways in which the law and the justice
system can be improved for the benefit of the community. The Law Council also represents the Australian
legal profession overseas, and maintains close relationships with legal professional bodies throughout the
world.

The Law Council was established in 1933, and represents 16 Australian State and Territory law societies
and bar associations and the Law Firms Australia, which are known collectively as the Council's
Constituent Bodies. The Law Council’s Constituent Bodies are:

. Australian Capital Territory Bar Association
° Australian Capital Territory Law Society
. Bar Association of Queensland Inc

° Law Institute of Victoria

. Law Society of New South Wales

. Law Society of South Australia

. Law Society of Tasmania

° Law Society Northern Territory

. Law Society of Western Australia

. New South Wales Bar Association

. Northern Territory Bar Association

. Queensland Law Society

. South Australian Bar Association

] Tasmanian Bar

. Law Firms Australia

. The Victorian Bar Inc

. Western Australian Bar Association

Through this representation, the Law Council effectively acts on behalf of more than 60,000 lawyers
across Australia.

The Law Council is governed by a board of 23 Directors - one from each of the constituent bodies and six
elected Executive members. The Directors meet quarterly to set objectives, policy and priorities for the
Law Council. Between the meetings of Directors, policies and governance responsibility for the Law
Council is exercised by the elected Executive members, led by the President who normally serves a 12
month term. The Council’s six Executive members are nominated and elected by the board of Directors.

Members of the 2017 Executive as at 1 January 2017 are:

. Ms Fiona McLeod SC, President

. Mr Morry Bailes, President-Elect
. Mr Arthur Moses SC, Treasurer
. Ms Pauline Wright, Executive Member

Mr Konrad de Kerloy, Executive Member
Mr Geoff Bowyer, Executive Member

The Secretariat serves the Law Council nationally and is based in Canberra.
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Executive Summary

1. The Law Council welcomes the opportunity to make a submission to the Joint Standing
Committee on Foreign Affairs, Defence and Trade's (the Committee) Inquiry into
Establishing a Modern Slavery Act in Australia, opened 17 February 2017 (the Inquiry).

2. The Law Council considers addressing modern slavery to be of paramount importance
and has previously made submissions related to this issue, including to the Joint
Committee on Law Enforcement Inquiry into Human Trafficking,' and the Committee’s
Inquiry into Slavery, Slavery-like conditions and People Trafficking,? as well as recently
publishing a report in conjunction with Anti-Slavery Australia on Establishing a National
Compensation Scheme for Victims of Commonwealth Crime in relation to victims of
human trafficking.®

3. Eliminating slavery and slavery-like conditions is a global priority and is reflected in
commitments set out in international instruments, including the following to which
Australia is a party:

a. the United Nations Convention against Transnational Organized Crime,
including the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children;

b. the United Nations Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;

c. the United Nations Declaration on the Basic Principles of Justice for Victims of
Crime and Abuse of Power;
the International Covenant on Civil and Political Rights; and

e. the Convention on the Elimination of All Forms of Discrimination Against
Women.

4. In addition, both the United Nations Guiding Principles on Business and Human Rights
(UNGPs) and Organization for Economic Cooperation and Development (OECD)
Guidelines for Multinational Enterprises (OECD Guidelines) set out standards and
guidelines for companies to ensure they are not violating human rights, including by
profiting from modern slavery, in their operations and supply chains.

! Law Council of Australia, Submission to Joint Committee on Law Enforcement Inquiry into Human Trafficking
{15 February 2016)

<http://www.aph.gov.au/Parliamentary _Business/Committees/Joint/Law _Enforcement/Human _trafficking/Su
bmissions>.

2 Law Council of Australia, Submission to Joint Standing Committee on Foreign Affairs, Defence and Trade
Inquiry into Slavery, Slavery-like conditions and People Trafficking (2 October 2012)
<http://www.aph.gov.au/parliamentary _business/committees/house _of _representatives_committees?url=jfadt
/slavery _people _trafficking/subs.htm>.

3 Law Council of Australia, Anti-Slavery Australia and the University of Technology Sydney, Report on
Establishing a National Compensation Scheme for Victims of Commonwealth Crime (2016)
<https://lawcouncil.asn.au/lawcouncil/images/LCA-PDF/National-Compensation-Scheme-for-Victims-of-
Commonwealth-Crime.pdf>.
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Background on modern slavery in Australia and globally

11. It is estimated that 45.8 million people worldwide are held in slavery or in slavery-like
conditions.? Slavery-like conditions may include forced labour and wage exploitation,
involuntary servitude, debt bondage, human trafficking, forced marriage and other
slavery-like exploitation, forms of which are present in Australia.

12. To combat these practices, anti-slavery laws were introduced in Australia in 1999. The
case of R v Tang? was Australia’s first prosecution under these laws, involving a brothel
owner who employed women brought into Australia from Thailand under a “purchase
agreement” on visas obtained illegally, and who made women work six days a week to
pay off an alleged debt of $45 000, or approximately 900 clients. Tang was convicted,
which was overturned by the Victorian Supreme Court, but ultimately upheld by the High
Court of Australia, who established the constitutional validity of the anti-slavery
provisions of the Criminal Code Act 1995 (Cth) (Criminal Code).™®

13. Indeed, the majority of people held in modern slavery identified by Australian authorities
are women trafficked from Asia for exploitation in the sex work industry. Almost all
victims identified by authorities are adult females of Asian background who were
trafficked from Thailand, South Korea, Malaysia and the Philippines to Australia."
Currently available data indicates that between 2004 and June 2012, the Australian
Federal Police (AFP) undertook 346 investigations and assessments of slavery and
people trafficking offences.’” As at March 2017, there had been only 23 prosecutions for
people trafficking, with even fewer resulting in a criminal conviction.™

14. However, modern slavery in Australia is not just limited to sexual exploitation. In recent
years, trafficked persons are being identified in industries other than sex work, such as
domestic work, hospitality, agriculture and construction, in numbers that outnumber
those trafficked for sex work.'* The Law Society of New South Wales has noted that
there have been a number of recent cases in NSW and Australia, particularly in the
horticultural sector, which demonstrate labour exploitation in Australian businesses and
associated supply chain operations is widespread. '®

& See Walk Free Foundation, The Global Slavery index 2016 (2016) <http://www.globalslaveryindex.org>.

? R v Wei Tang [2006] VCC 637 (Supreme Court of Victoria, Mclnerney J) and R v Wei Tang (2007) 16 VR 454
(Court of Appeal of the Supreme Court of Victoria).

R v Wei Tang [2008] HCA 39; (2008) 237 CLR 1.

" Fiona McLeod SC, “"Human Trafficking and Exploitation in Australia” in Nora M Cronin and Kimberly A Ellis
(eds) Human Trafficking: Emerging Legal Issues and Applications (Lawyers & Judges Publishing Company,
2012) 72.

'2 Australian Government, Trading Lives: Joint Standing Committee on Foreign Affairs, Defence and Trade:
Slavery, Slavery like-conditions and People Trafficking (2012) 6.

'3 United Nations Office of Drugs and Crime, Human Trafficking Case Law Database (2017)
<https://www.unodc.org/cld/v3/htms/cldb/index.html?>.

4 Australian Government, Submission to the New South Wales Legislative Council Select Committee’s inquiry
into human trafficking (Submission No 23) 2
<https://www.parliament.nsw.gov.au/committees/inquiries/Pages/inquiry-submission-
details.aspx?pk=%2057295>.

1% See for example, Fair Work Ombudsman, “26 migrants exploited at NSW blueberry farm” (25 August 2016)
SBS online <http://www.sbs.com.au/yourlanguage/hindi/en/article/2016/08/25/26-migrants-exploited-nsw-
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19. Successive Australian governments have taken a number of steps over the last decade to
address modern slavery. In 2014, the Government introduced the National Action Plan
to Combat Human Trafficking and Slavery 2015-2019 (National Action Plan),?® which
sets whole-of-community strategy aims and measures to monitor Australia’s impact and
effectiveness in addressing modern slavery. While Australian governments are to be
commended for prioritising modern slavery, the Law Council considers that pieces still
missing from Australia’s strategy include support for victims of modern slavery and
oversight of businesses with supply chains with modern slavery risks. This submission
therefore considers what measures may be effective in strengthening Australia’s
approach to modern slavery in these areas.

A national compensation scheme for victims of modern
slavery

20. Australia does not have a national compensation scheme available for victims of modern
slavery, though compensation is available in some circumstances to victims of crime at
the State and Territory level. In a recent joint report with Anti-Slavery Australia on
Establishing a National Compensation Scheme for Victims of Commonwealth Crime
(Report on Establishing a National Compensation Scheme), the Law Council identified
the inadequacies of the current compensation schemes, for reasons including that State
and Territory level schemes are not designed to provide a remedy to victims of Federal
offences against the person, are inconsistent across jurisdictions, and fail to recognise
the offences of forced labour, forced marriage and debt bondage, leaving some victims
of modern slavery without access to statutory victims’ compensation schemes.?!

21. Providing compensation for victims must be a central element of any legal regime that
seeks to eliminate modern slavery. Australia has a number of international obligations
that implore the creation of an effective mechanism to provide compensation to survivors
of modern slavery.?? Specifically, the Protocol to Prevent, Suppress and Punish
Trafficking in Persons especially Women and Children to the United Nations Convention

20 See Australian Government, National Action Plan to Combat Human Trafficking and Slavery 2015-2019
(2014) <https://www.ag.gov.au/CrimeAndCorruption/HumanTrafficking/Documents/Trafficking-
NationalActionPlanToCombatHumanTraffickingAndSlavery2015-19.pdf>.

21 Law Council of Australia, Anti-Slavery Australia and the University of Technology Sydney, Report on
Establishing a National Compensation Scheme for Victims of Commonwealth Crime (2016) 1
<https://lawcouncil.asn.au/lawcouncil/images/LCA-PDF/National-Compensation-Scheme-for-Victims-of-
Commonwealth-Crime.pdf>.

22 See for example United Nations Convention against Transnational Organized Crime, opened for signature 15
December 2000, 2225 UNTS 209 (entered into force 29 September 2003) art 25(2); Convention against torture
and other cruel, inhuman or degrading treatment or punishment, opened for signature 10 December 1984,
1465 UNTS 85 (entered into force 26 June 1987) art 14(1); United Nations Convention against Transnational
Organized Crime, GA Res 55/25, UN GAOR, 55th sess, 62nd mtg, Agenda item 105, Supp No 49, UN Doc
A/RES/55/25 (entered into force 8 January 2001), Annex Il art 6(6); United Nations Declaration on the Basic
Principles of Justice for Victims of Crime and Abuse of Power, GA Res 40/34, UN GAOR, 3rd Comm, 40th sess,
96th plen mtg, agenda item 98, Supp No 53, UN Doc A/RES/40/34 (entered into force 29 November 1985) art
12; International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) art 2; Convention on the Elimination of All Forms of Discrimination
Against Women, opened for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September
1981) art 6.
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Reporting requirements for business regarding modern
slavery in their supply chains

46. The Law Council considers that the requirement under the UK MSA that eligible
companies produce statements that identify the steps they have taken to identify modern
slavery in their supply chains is one which should be adopted in Australia. The
production of the statement prioritises modern slavery issues for management,®” and its
publication contributes to creating the transparency needed to monitor the performance
of businesses in eliminating modern slavery from their supply chains. This section
considers which companies should be subject to these reporting requirements, what
statements should include, and how they should be made available, to achieve the
transparency and effectiveness in addressing modern slavery in supply chains that any
MSA would seek to achieve.

Threshold for attracting reporting requirements

47.In order to attract the mandatory reporting requirements under the UK MSA, a business
must have an annual turnover® not less than £36é million,** being the definition of a large
company under UK company law. The final amount of the threshold was determined
following a consultation period with businesses, civil society, and other relevant
stakeholders, with 80% of respondents (67 of 84 responses to the threshold question)
indicating support for the £36 million threshold among the proposed options.®® Other
than turnover, another option was to measure the size of companies for the purposes of
the threshold based on employee numbers, which is the approach that was adopted by
the French vigilance plan law.*® However, in the UK, turnover was selected on the basis
that this would set a "“level playing field” for companies with similar resources and

2 See Jane Moyo, “New report and survey finds Modern Slavery Act galvanising leadership in progressive
companies” (27 October 2016) <http://www.ethicaltrade.org/blog/new-report-and-survey-finds-modern-
slavery-act-galvanising-leadership-action-in-progressive>.

% Total turnover is calculated as the total net turnover of the relevant commercial organisation, including the
total amount of revenue derived from all sources, after the deduction of trade discounts, value added tax and
any other taxes based on those amounts. It includes the turnover of all subsidiaries where a company carries on
all or part of its business in the UK. This method of calculating total turnover reflects the UK Companies Act
2006 and is commonly used in the UK: UK Department of Home Office, Modern Slavery and Supply Chains
Consultation: Consultation on the transparency in supply chains clause in the Modern Slavery Bill (12 February
2015) 14 <https://www.gov.uk/government/uploads/system/uploads/attachment _data/file/448201/2015-02-
12_TISC_Consultation _FINAL.pdf>.

5 Modern Slavery Act 2015 (UK) ss 54(2)-(3); Modern Slavery Act 2015 (Transparency in Supply Chains)
Regulations 2015 (UK) reg 2.

% UK Department of Home Office, Modern Slavery and Supply Chains Consultation: Consultation on the
transparency in supply chains clause in the Modern Slavery Bill (29 July 2015) 7
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/448200/Consultation _Gover
nment_Response_ _final__2_pdf.pdf>.

% The threshold for the application of the French vigilance plan law is based on employee numbers, as it applies
to all French companies of 5 000 employees or more, or French subsidiaries of foreign companies with 10 000
employees or more.
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does not enjoy this same level of functionality (largely due to being under-resourced),'%
which may have otherwise have provided at least some oversight in the area of business
and human rights. Therefore, it is even more crucial that ASIC be given effective
oversight powers over business under any MSA.

84. In addition, as the Law Council has previously recommended, '® the Australian
Government should consider strengthening the ANCP. The benefit of doing so is that it is
an existing mechanism with the mandate to investigate company behaviour relevant to
modern slavery. The ANCP represents a low-cost and accessible way to bring together
affected parties and companies to mediate their issues and improve company
processes.'™ While the ANCP may be currently underutilised as compared with the
UK NCP, strengthening the ANCP would in turn strengthen the Australian framework
supporting any strategy to eliminate modern slavery.

Recommendation

. The Australian Government should consider strengthening the ANCP,
especially through providing additional resources, to provide additional
support to the Australian framework for addressing modern slavery.

Creation of an Independent Anti-Slavery Commissioner or
Ombudsman

85. The Law Council considers that the creation of an Independent Anti-Slavery
Commissioner in Australia is essential and has previously called for the creation of such
an office.'® While the Australian Government should be commended for its National
Action Plan that sets out a whole-of-community, including whole-of-government,
approach to addressing modern slavery, there is no dedicated body in charge of ensuring
this worthy yet ambitious undertaking is implemented and effective. An Independent

192 See Australian Human Rights Commission, /Implementing the UN Guiding Principles on Business and Human
Rights in Australia: Joint Civil Society Statement (August 2016) 19
<https://www.humanrights.gov.au/sites/default/files/Implementing%20UNGPs%20in%20Australia%20-
%20Joint%20Civil%20Society%20Statement.pdf> and Oxfam Australia, Strengthening the Australian National
Contact Point for the OECD Guidelines for Multinational Enterprises
<http://www.aph.gov.au/DocumentStore.ashx?id=f464992a-cb1c-4c40-90ab-e513d312d21b>.

103 Australian Human Rights Commission, Implementing the UN Guiding Principles on Business and Human
Rights in Australia: Joint Civil Society Statement (August 2016) 4, 19-20
<https://www.humanrights.gov.au/sites/default/files/Implementing%20UNGPs%20in%20Australia%20-
%20Joint%20Civil%20Society%20Statement.pdf>.

104 See for example Human Rights Council of Australia vs GSL Limited, a complaint made by the former party
concerning the latter’s involvement with human rights abuses administering migration detention facilities.
Through the ANCP mediation process, the parties were able to work together to improve GSL's company
processes to make them more reflective of international business and human rights standards: Australian
National Contact Point, ANCP’s Evaluation of the GSL Specific Instance Process (13 October 2006)
<http://www.ausncp.gov.au/content/publications/reports/general/GSL _Evaluation.pdf>.

195 Law Council of Australia, Submission to Joint Committee on Law Enforcement Inquiry into Human
Trafficking (15 February 2016) 6

<http://www.aph.gov.au/Parliamentary _Business/Committees/Joint/Law_Enforcement/Human _trafficking/Su
bmissions>.
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of what is and what is not required such that it will give comfort and certainty to
companies that they are not required to reveal sensitive legal information to comply with
reporting requirements, which may in turn encourage a higher quality of company
statements.

94. Consideration should also be given to how to make available guidance, education and
training to smaller companies seeking to make voluntary statements under any MSA, but
who may lack the expertise or experience with establishing systems to meet business and

human rights standards that large companies may already have in place.'™

Recommendation

. An Independent Anti-Slavery Commissioner or Ombudsman should be
created, separate from any regulator tasked with enforcement under any
MSA, responsible for coordinating Australia’s response to modern slavery
by working with key stakeholders and engaging in education and outreach.

Other 1ssues that arise regarding a Modern Slavery Act

Criminal law provisions

95. The UK MSA creates offences for slavery, servitude and forced or compulsory labour.™®
It should also be noted with regard to the UK MSA that the UK has no Criminal Code,
which necessitates the offences of slavery and slavery-like offences being contained in a
separate Act, being the UK MSA. However, in Australia, these offences already exist in
the Criminal Code.''® The Law Council considers that, in terms of criminalising the
offence, these laws do not require amendment and are sufficient.

96. Prominent advocates against human trafficking in the UK have observed that the Modern
Slavery Act (UK) does not create jurisdiction to prosecute slavery or forced labour crimes
committed by UK companies or nationals overseas.'"” However, in Australia, the offence
of slavery, and slavery-like offences (servitude, forced labour, debt bondage, forced

114 The Law Council notes that the issue of the difficulty that smaller to medium sized enterprises may have with
reporting requirements compared with larger enterprises accustomed to human rights due diligence has also
been raised in the submission from adidas Group to this Inquiry: see further adidas Group, adidas Group
Submission Australian Parliamentary Inquiry into Modern Slavery Joint Standing Committee on Foreign Affairs,
Defence and Trade (6 March 2017) 6-7
<http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Foreign _Affairs_Defence_and_Trade/Mo
dernSlavery/Submissions>.

5 Modern Slavery Act 2015 (UK) s 1.

"¢ Criminal Code Act 1995 (Cth) sch 1 div 270-271.

17 See International Trade Union Conference, Closing the loopholes - How legislators can build on the UK
Modern Slavery Act (2016) 12-13 <https://www.ituc-csi.org/closing-the-loopholes-how?lang=en>; Jeffrey
Vogt, “Efforts to clean up global supply chains so far come up short” (22 March 2017) Open Democracy
<https://www.opendemocracy.net/beyondslavery/jeffrey-vogt/efforts-to-clean-up-global-supply-chains-so-far-
come-up-short>.
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