
	 	

	

	

	

	

	

	

	

3	December	2018	

Submitted	via	email	to	migration@aph.gov.au		

	

Submission	to	Legal	and	Constitutional	Affairs	Legislation	Committee	

on	the	Migration	Amendment	(Strengthening	the	Character	Test)	Bill	

2018	

	

We	welcome	the	opportunity	to	contribute	to	the	Legal	and	Constitutional	Affairs	Legislation	

Committee	on	the	Migration	Amendment	(Strengthening	the	Character	Test)	Bill	2018.	

	

This	submission	brings	together	the	evidence-based	views	of	Ms	Rebecca	Powell	and	Mr	

Dave	Martin	from	the	Border	Crossing	Observatory,	based	at	Monash	University,	

Melbourne.	Rebecca	Powell	is	the	Border	Crossing	Observatory’s	Managing-Director	and	a	

PhD	candidate	in	Criminology	(part	time)	and	Dave	Martin	is	a	PhD	candidate	at	La	Trobe	

University	Law	School.	Short	biographies	of	the	authors	are	available	at	the	end	of	this	

submission.	

	

We	would	welcome	the	opportunity	to	discuss	further	with	the	Committee	this	submission	

or	our	wider	research	on	visa	cancellation	and	deportation	of	convicted	non-citizens	under	

s501	of	the	Migration	Act.		

	

Kind	regards,	

Ms	Rebecca	Powell,	Managing	Director,	The	Border	Crossing	Observatory		

Mr	Dave	Martin,	PhD	Candidate,	La	Trobe	University	 	 	 	 	 	
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Recommendations		

	

1. We	recommend	the	fundamental	rejection	off	this	Bill.	Upholding	Australia’s	

international	human	rights	obligations	should	be	given	great	consideration	in	any	

proposed	amendments	to	the	character	test.		

- Decision	making	regarding	s501	visa	cancellations	at	both	Ministerial	and	AAT	

review	should	be	re-	weighted	towards	human	rights	of	affected	individuals	with	

due	consideration	for	Australia’s	international	human	rights	obligations	and	the	

negative	impact	of	deportation	on	families	and	communities.	

- Continued,	or	increased	access	to	full	merits	review	is	essential	to	ensure	fairness	

and	to	bring	the	criminal	deportation	system	in	line	with	the	due	process	

protections	provided	within	the	criminal	justice	system	and	comply	with	Australia’s	

international	human	rights	obligations.	

	

2. Children	under	the	age	of	18	years	are	protected	from	deportation	regardless	of	

criminal	status	or	association.	

	

3. Executive	power	in	s501	visa	cancellation	decision	making	be	reduced,	particularly	

concerning	the	cancellation	of	visas	against	children	and	those	who	receive	non-

custodial	sentences.	

	

4. From	an	international	ethical	standpoint,	Australia	must	take	responsibility	for	

offending	committed	by	long	term	residents.	
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Background	

On	the		October	25 	the	Migration	Amendment	(Strengthening	the	Character	Test)	Bill	

2018	was	presented	to	federal	parliament	with	an	aim	to	further	strengthen	Section	501	of	

the	Migration	Act	1958	concerning	visa	cancellation	and	refusal	on	character	grounds.	The	

current	Bill	provides	for	a	further	expansion	of	Ministerial	discretion	in	s501	visa	

cancellation,	therefore	widening	the	net	to	make	it	easier	to	cancel	a	non-citizen’s	visa	and	

deport	them	from	Australia.		

Children	under	the	age	of	18	and	first-time	offenders	who	might	ordinarily	be	given	a	non-

custodial	or	lower	level	sentence	are	more	likely	to	be	caught	up	in	these	expanded	powers.	

The	explanatory	memoranda	accompanying	the	Bill	contains	a	clause	with	specific	grounds	

for	not	differentiating	between	adults	and	persons	under	the	age	of	18	in	the	application	of	

s501.	We	know	of	at	least	one	case	from	June	this	year	reported	in	the	media,	where	a	New	

Zealander	child,	aged	17	was	detained	in	a	Melbourne	immigration	detention	centre	

following	a	visa	cancellation	under	s116	(Roy	and	Doherty	2018;	Trevett	and	Bennett	2018).	

This	is	of	utmost	concern	and,	based	on	human	rights	considerations	in	relation	to	rights	of	

the	child,	cannot	be	allowed,	let	alone	be	given	the	opportunity	to	be	enshrined	in	

legislation.	Responses	of	concern	to	the	child’s	detention	were	particularly	vocal	from	New	

Zealand	(Roy	and	Doherty	2018;	New	Zealand	Herald	2018;	Trevett	and	Bennett	2018)	from	

a	strong	basis	of	this	incident	being	in	contravention	of	Australia’s	international	human	

rights	obligations.	

The	Bill	proposes	visa	cancellation	against	non-citizens	convicted	of	‘designated	offences’ 	

that	are	associated	with	serious,	violent	and	sexual	assault	crime	resulting	in	convictions	

which	are	punishable	by	2	years	in	prison,	regardless	of	any	mitigating	aspects	to	sentencing,	

																																																																												
1	From,	Home	Affa rs	M n ster,	The	Hon	Dav d	Co eman	MP,	 Strengthen ng	the	character	test	for	non c t zens’,	25	October	
2018,	https://m n ster homeaffa rs gov au/dav dco eman/Pages/character test for non c t zens aspx		

“The	be ow	 st	of	des gnated	offences	w 	be	 nserted	 nto	s501	of	the	M grat on	Act	1958,	mak ng	 t	ve y	c ear	that	anyone	
conv cted	of	these	cr mes,	whether	 n	Austra a	or	overseas,	w 	be	at	r sk	of	hav ng	the r	v sa	cance ed	or	refused 	

• v o ence	aga nst	a	person,	 nc ud ng	(w thout	 m tat on)	murder,	mans aughter,	k dnapp ng,	assau t,	aggravated	burg a y	
and	the	threat	of	v o ence;	or	

• non consensua 	conduct	of	a	sexua 	nature,	 nc ud ng	(w thout	 m tat on)	sexua 	assau t	and	the	non consensua 	
comm ss on	of	an	act	of	 ndecency	or	shar ng	of	an	 nt mate	 mage;	or	

• breach ng	an	order	made	by	a	court	or	tr buna 	for	the	persona 	protect on	of	another	person;	or	
• us ng	or	possess ng	a	weapon;	or	
• procur ng,	or	ass st ng	 n	any	way	w th	one	of	these	des gnated	cr mes;	and	
• the	offence	carr es	a	max mum	sentence	of	two	or	more	years	 mpr sonment ”	
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Over	time,	s501	policy	developments	can	be	characterized	by	the	continuing	expansion	of	

executive	power	in	visa	cancellation	decision	making	with	reduced	emphasis	on	mitigating	

factors.	This	in	turn	impacts	on	administrative	decision	making	as	executive	powers	in	s501	

visa	cancellation	widen.	Considering	convicted	non-citizens	as	a	risk	to	the	Australian	

community	is	often	at	the	forefront	of	political	rhetoric	around	s501	policy	amendments	and	

reflected	in	visa	cancellation	decision	making.	The	introduction	of	the	current	Bill	to	

Parliament	is	no	exception	with	Immigration,	Citizenship	and	Multiculturalism	Affairs	

Minister	Coleman	stating	“The	Bill	ensures	that	non-citizens	who	have	been	convicted	of	a	

serious	offence	and	who	pose	a	risk	to	the	safety	of	the	Australian	community	are	

appropriately	considered	for	visa	refusal	and	cancellation”.	Protection	of	the	Australian	

community	from	harms	associated	with	criminals	and	future	criminal	activity	have	therefore	

justified	the	expansion	of	ministerial	power	in	executive	decision	making	on	visa	

cancellations	to	the	detriment	of	human	rights	considerations	for	individuals	affected.	

	

Concerns	surrounding	the	introduction	of	the	current	Bill	

The	introduction	of	the	current	Bill	has	arguably	stemmed	from	the	December	2017	report	

from	the	government’s	‘Inquiry	into	Migrant	Settlement	Outcomes’	(Parliament	of	Australia	

2017)	that	was	mandated	to,		

‘…give	particular	consideration	to	social	engagement	of	youth	migrants,	including	

involvement	of	youth	migrants	in	anti-social	behaviour	such	as	gang	activity,	and	the	

adequacy	of	the	Migration	Act	1958	character	test	provisions	as	a	means	to	address	

issues	arising	from	this	behaviour.’		

This	inquiry	was	announced	shortly	after	a	series	of	events	in	Melbourne	that	gained	

significant	media	coverage	concerning	young	people	from	African	and	Pasifika	backgrounds	

reportedly	involved	in	gang	related	activities	and	violent	crimes.		Australian	Border	Force	

and	Victoria	Police	moved	to	cancel	visas	and	deport	those	associated	with	these	crimes,	

including	persons	under	the	age	of	18	(Wright	and	Brown	2017).	The	Inquiry	report	‘No	one	

teaches	you	to	become	Australian’	(Parliament	of	the	Commonwealth	of	Australila,		2017),	

asserts	that	the	strengthening	of	the	character	test	will	make	Australians	feel	safe	and	be	

safer.	This	context	was	exploited	as	a	significant	issue	of	bipartisan	policy	debate	and	

commentary	surrounding	the	recent	Victorian	state	election	(Martin	2018).	
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While	protecting	the	Australian	community	from	criminal	offending	is	a	reasonable	objective	

of	the	government,	expanding	executive	power	in	visa	cancellation	has	real	impacts	on	the	

lives	and	human	rights	of	individuals.	The	measures	for	expanded	visa	cancellation	

presented	in	this	Bill	appear	to	be	directed	as	a	deterrent	measure	for	children	involved	in	

allegedly	gang-related	criminal	activity	and	other	offenders.	If	introduced,	the	legislation	

would	ensure	the	deportation	of	additional	categories	of	people,	with	serious	consequences	

for	fairness	and	the	observance	of	international	human	rights	commitments.	

	

Disclaimer:	

This	submission	has	been	developed	from	the	following	Op-ed	prepared	by	the	authors	and	

published	online	23	November	2018.	

Martin,	D	and	Powell,	R	(2018)	‘Proposed	change	to	Migration	Act	opens	the	way	to	

deporting	children’	Right	Now,	23	November	2018.	http://rightnow.org.au/opinion-

3/proposed-change-migration-act-opens-way-deporting-children/		
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https://www.alrc.gov.au/publications/report-84		
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About	the	Border	Crossing	Observatory	

The	Border	Crossing	Observatory	is	an	innovative	virtual	research	centre	that	conducts	high	

quality,	independent	and	cutting	edge	research	on	border	crossings	and	border	control.		
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Based	at	Monash	University,	the	Observatory	draws	together	an	international	network	

of	critical	criminologists	and	researchers	from	related	disciplines	who	work	in	connection	

with	key	NGOs	to	examine	border	crossings	and	border	control,	putting	the	experiences	of	

human	beings	at	the	centre	of	their	analysis.	

The	Border	Crossing	Observatory	is	built	on	a	strong	foundation	of	empirical	research.	Our	

researchers	adopt	inter-disciplinary	social	science	approaches	to	research	migration	and	

border	control.	Our	research	seeks	to	transform	knowledge	and	develop	new	ways	of	

thinking,	bringing	new	insights	into	policy	debates	associated	with	the	regulation	of	

migration.		
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