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o aiding, abetting, counselling or procuring the commission of a ‘designated 

offence’; 

o inducing the commission of a ‘designated offence’; 

o being in any way (directly or indirectly) knowingly concerned in, or a party to, 

the commission of a ‘designated offence’; or 

o conspiring with others to commit an offence that is a ‘designated offence’. 

 

b) for an offence against a law in force in Australia that is punishable by imprisonment for life, 

imprisonment for a fixed term of not less than 2 years or imprisonment for a maximum term of 

not less than 2 years; or 

 

c) for an offence against a law in force in a foreign country - if it were assumed that the act or 

omission constituting the offence had taken place in the Australian Capital Territory and would 

have been punishable under the laws of the Territory by imprisonment for life, imprisonment for 

a fixed term of not less than 2 years or imprisonment for a maximum term of not less than 2 

years. 

 

Proposed s 501(7AC) provides that for an offence involving violence against a person, a person’s 

conviction for an offence of common assault, or an equivalent offence, will not be a conviction for a 

designated offence unless the act constituting the offence: 

 

• causes or substantially contributes to bodily harm to another person, or harm to another 

person’s mental health (within the meaning of the Criminal Code), whether temporarily or 

permanently; or 

• involves family violence (as de defined by subsection 4AB(1) of the Family Law Act 1975) by 

the person in relation to another person. 

 

Under the proposed amendments, a non-citizen will fail the character test under the Act if they are 

convicted of a designated offence regardless of the circumstances surrounding the offence or whether 

a custodial sentence is imposed. This, in turn, will trigger the discretion to refuse or cancel their visa. 

 

The proposed amendments are unnecessary 

 

The Committee would be aware that under existing provisions a person will fail the character test 

under s501(6) of the Act if they have a substantial criminal record, which includes a sentence to a 

term of imprisonment of 12 months or more1, and will also fail the character test if, inter alia: 

 

1 See s501(6)(a) and s501(7) of the Act. 
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• the Minister reasonably suspects that the person has been associated with a group, 

organisation or person who has been involved in criminal conduct2; or  

• having regard to their past and present criminal and general conduct the person is not of 

good character3; or 

•  there is a risk that the person would engage in criminal conduct in Australia or represent a 

danger to the Australian community or a segment of that community whether by way of being 

liable to become involved in activities that are disruptive to, or in violence threatening harm 

to, that community or segment, or in any other way4.  

 

Existing provisions allow the Minister to have regard to the conduct of the person, the sentence 

imposed or the risk they pose to the community before determining if they fail the character test under 

the Act and, if they do, whether the discretion to refuse or cancel their visa should be exercised.  

 

The proposed amendments, however, would see an increasing number of people automatically fail 

the character test and be required to plead the reasons why they should not be removed from their 

family and community before any meaningful consideration is given to the circumstances surrounding 

their conviction or whether they pose a risk of harm to the community. While it is true that there 

remains a discretion under the Act to refuse or cancel a visa, the amendments would result in 

unnecessary distress for Australian families and would see to the permanent exclusion5 of many who 

do not currently fail the character test. This is because Direction No. 90, through its guided principles, 

direction to decision makers and the mandatory ‘Primary’ and ‘Other’ considerations makes the 

refusal or cancellation outcome more likely.  

 

Impact on families and the community 

 

The decision to cancel or refuse a person’s visa under the character provisions and the removal that 

inevitably follows can have devastating consequences for all involved including the non-citizen, their 

family, community and, in some cases, the victims of the offence. IARC is aware of numerous people 

who have been removed from Australia following a decision under the character provisions and, in 

many of those cases, the removal has left families broken and children without a parent and at great 

risk of intergenerational disadvantage. The proposed amendments will see to the breakdown of a 

greater number of Australian families and community. 

 

 

2 See 501(6)(b) of the Act.  
3 See s501(6)(c) of the Act. 
4 See s501(6)(d) of the Act. 
5 Their permanent exclusion arises from the operation of public interest criterion 4001 and special return criterion 5001 in the 
Migration Regulations 1994 (Cth). 
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Retrospectivity 

 

Item 7 to the Bill identifies that the proposed amendments will apply retrospectively to any non-citizen 

who committed or was convicted of the relevant designated offence before, on or after the 

commencement of the item. No persuasive argument has been advanced to justify the retrospective 

operation of the Bill which would see non-citizens fail the character test and face removal from 

Australia for relatively minor historic offences.  

 

Indefinite detention 

 

Where the power to cancel or refuse a visa is exercised in relation to a non-citizen who has engaged 

Australia’s non-refoulment obligations, the Explanatory Memorandum to the Bill identifies that the 

person cannot be removed to the country of feared harm. The likely consequence, therefore, is that 

the non-citizen will face the prospects of indefinite detention6.  

 

Article 9(1) of the International Covenant on Civil and Political Rights (ICCPR) relevantly provides: 

 

Everyone has the right to liberty and security of person. No one shall be subject to 

arbitrary arrest or detention… 

The Draft General comment No.35 on Article 9 of the ICCPR identifies that “the notion of “arbitrariness” 

is not equated with “against the law”, but must be interpreted more broadly to include elements of 

inappropriateness, injustice, lack of predictability, and due process of law7. In addition to the known 

social and psychological harm that will follow, the indefinite detention of non-citizens for relatively minor 

offences will likely breach Australia’s international obligations. 

Conclusion 

 

No persuasive argument has been advanced as to why existing provisions are not sufficient to refuse 

or cancel the visa of a non-citizen who poses an unacceptable risk to the community. It is our view 

that the proposed amendments are not necessary and will result in the further breakdown of families 

and communities. The Committee should be mindful that it is no purpose of the character provisions 

to impose further punishment on a non-citizen who has been convicted of a criminal offence - 

however serious. What is relevant to the exercise of discretion is the protection of the Australian 

 

6 See ss 197C, 189 and 501E of the Act. 
7 At paragraph 13. See also cases discussed in the Australian Human Rights Commission report No.43 Mr NK v 
Commonwealth of Australia (Department of immigration and Citizenship) (2011) and the findings under section 6 of the report. 
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