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Re: Inquiry into the Customs Amendment (Anti-Dumping) Bill 2011 
 
I am writing to make a submission to the above-named inquiry.  As I understand it, the bill, 
"seeks to amend Part XVB of the Customs Act 1901 to provide that the importer of goods which 
are subject to anti-dumping applications bears the onus of proof to prove that the goods have not 
been dumped or subsidised for export into Australia. The bill provides a presumption that where 
dumping and material injury have been proven, the material injury is the result of the dumping.  
[Is this WTO-legal?] It also enables preliminary affirmative decisions to be initiated once an 
investigation is started and allows consultation with industry experts as part of the investigation 
and review processes.”   
 
I would urge the Inquiry to reject these proposed amendments in toto for a number of extremely 
compelling reasons, not all strictly economic. 
 
First, this proposal seeks to reverse basic principles of equity that have been enshrined in the 
Australian legal system since its inception.  That a firm is deemed to be guilty of dumping - and 
bear the onus of proof to dismiss that presumption - when the only case against it is the 
complaint of a rival is something we would not tolerate in any other sphere of activity.  We 
should not let the pleadings of inefficient local firms allow such a sacrifice of principle.  Where 
is the onus on the plaintiff to make a case?  While we may currently observe that domestic firms 
substantiate their complaints, once the burden of proof is shifted we will rapidly find ourselves in 
a world of allegations based on nothing but hearsay and innuendo and we will increase the 
already substantial costs to innocent firms of fighting these sorts of actions.  Already there is 
substantial economic evidence suggesting that AD complaints are levied as a form of economic 
harassment against foreign producers and increasing foreign costs of fighting false allegations 
will just exacerbate this problem.  In a remarkable coincidence, on March 11th I was attending 
the 6th Australasian Trade Workshop being held at the University of Adelaide, and a paper was 
presented that addressed the question of what triggers AD complaints.  In the ensuing discussion 
I suggested, in jest, that the motto of the US ITC, with respect to its dumping injury 
determinations, was “post hoc ergo propter hoc”.  To discover the next week that this is seriously 
proposed to be enshrined in law in Australia is very depressing. 
 



Second, this proposal further undermines the already shaky basis we have in the world to argue 
credibly for freer trade.  We are a founding member of the Cairns Group of agricultural exporters 
and, given the prevalence of agricultural protection around the globe, our overwhelming national 
interest lies in global free trade.  To argue for free trade - a doctrine that favours production of 
goods by the world's most efficient producers of those goods - and have any credibility 
whatsoever we must be perceived to pursue free trade ourselves.  Our stock in this matter is 
already very low, given our own agricultural protection ( such as our extensive WTO-illegal 
treatment of apple imports and our treatment of bananas and so on) but we cannot afford to 
backslide even further by increased facilitation of the naked protectionism that is anti-dumping.  
 
Third, the economics of anti-dumping (AD) are very simple and, I think, are very compelling.  
The key reminder economists have to offer to the makers of international trade policy, in my 
experience, is to remember the consumer.  Time and time again - and for reasons that are 
obvious and well-known - the consumer is ignored in the setting of trade policy.  This means, for 
example, that if a lower price of an import yields gains to consumers of, say, $10m, but losses to 
domestic producers of $1m, then policy-makers too often perceive the overall national effect of 
this to be a loss of $1m.  Some years ago I attended a DFAT-organised conference in Shenzhen 
concerning the China-Australia Free Trade Area and I was astounded that, myself and two other 
economists excepted, not a single speaker over the course of two days mentioned the gains to 
domestic consumers from lower prices of imports.  The reasons are simple, if cynical.  In my 
example above the gain to consumers of $10m, when spread across, say, 20m consumers, is only 
50c each.  On the other hand, if there are, say, only two domestic firms producing these goods 
then each stands to lose $100,000.  The incentives for political action and making demands of 
one's representatives are obvious.  I doubt, for example, that you will receive many submissions 
to this inquiry from individual consumers and I expect that the majority will come from domestic 
industry representatives.  I sincerely hope I am wrong in this. 
 
Dumping is the practice of a foreign firm selling a good in our market at "too low" a price, the 
reference price typically being that charged by the seller in their own home market.  It is perhaps 
the only area of economic activity where buyers complain about being undercharged (but, of 
course, in reality it is not the actual buyers complaining but higher-priced local rivals through the 
medium of national AD policy.)  If one agrees with the general desirability of free trade in 
principle, then there is only one intellectually respectable argument for prohibiting foreign 
producers from charging low prices1 and that is if the dumping is deemed to be predatory.  This 
occurs when the low prices are expected to only be temporary and last long enough to drive 
domestic rivals out of business, at which point the foreign firm will be a monopolist and can 

                                                 
1  To consider other arguments briefly, the most obvious cause of a foreign firm charging less for its good in Australia 
than at home is that it faces more competition here.  To prevent this practice is to insist that foreign firms gouge our 
consumers as much as they gouge their own, an indefensible position.  If the low prices are only temporary or cyclical, 
perhaps because of demand cycling or from fluctuating conditions in the exporter's home market, then the 'dumping' is 
harmless: our consumers get the benefit of sale prices for a short time and we then return to normal.  If the low pricing 
is long term then either it is because of different competitive conditions in the two markets, it is because the foreign 
supplier is more efficient (lower cost) then our domestic competitors (in which case we should let our productive 
resources flow to industries other than this one) or it is due to permanent foreign government support.  In the latter case 
the appropriate response is a thank-you note: foreign taxpayers are permanently subsidising Australian consumers.  Lest 
it be thought that this kind of analysis ignores the well-being of domestic firms, the argument that it is better to buy 
cheaply from abroad than at higher cost at home is because the cost of production that domestic businesses face is 
determined by their competing for resources on domestic input markets.  The price firm x pays for labour is determined 
by the price that other firms are willing to pay for that labour so, if firm x employs a worker, it does so at the expense of 
another firm and output produced elsewhere in the economy.  Thus high-cost local firms are high-cost because they 
draw resources away from other uses and this is a  real production-side loss to the Australian economy of protecting 
inefficient firms. 



drive prices back up again.  In this instance the foreign firm predates upon domestic firms and 
the consumer benefits of low prices are short-lived and more than offset by the subsequent losses 
from monopoly pricing.  To most economists, this is the only scenario in which domestic firms' 
cries for protection from lower-priced foreign rivals might be reasonable: in all other cases it is 
naked protectionism and AD remedies simply harm domestic consumers to the partial benefit of 
domestic firms.   
 
But this scenario, while it might in principle provide a rationale for AD action, is so unlikely in 
practice as to be effectively a zero probability event.  (Indeed, the U.S. Supreme Court has 
opined that, “predatory pricing schemes are rarely tried and even more rarely successful.”2)  The 
scenario requires that domestic firms are relatively easily driven out (else the costs of predation 
will be too high) so they must have low exit costs, but then it also requires that they do not 
simply re-enter when prices rise again, so their entry costs must be high.  These two conditions 
are seldom compatible.  The scenario also requires that the dumping firm be a global monopolist 
once domestic firms have been extinguished: Australia would have no incentive at all for any 
border protection of the good in question once a domestic presence had disappeared, so this 
dumper must have no other rivals worldwide for predation to be attractive to it.  Beyond this, US 
jurisprudence on predatory pricing generally requires two elements: that the predator’s initial 
pricing be below some measure of its costs and that there is a reasonable prospect of subsequent 
recoupment of its losses incurred during the predation stage.  These are very rare elements 
indeed. 
 
Despite this, AD actions are common worldwide and the reason is that the practice of AD codes 
has nothing to do with the underlying issue of predation.  The US steel industry, for example, 
can bring AD cases against 30 competitors at once: clearly these are not firms with any 
significant market power.  Generally, the market shares of firms against which AD complaints 
are launched are tiny and it is clear that AD is just another option in the protectionist’s toolkit 
and has nothing to do with underlying economic welfare.   
 
The other critical point here is that actual predation, as described above, is economically 
undesirable regardless of who is doing it, be they foreign or domestic.  In this regard, it is 
extremely instructive to look at a couple of historical aspects of AD as a trade remedy. First 
introduced by Canada over a hundred years ago, other countries quickly followed, including the 
US and Australia.  In the US, the first AD Act was passed in 1916 and it was driven by the fear 
of predation.  Accordingly, it applied to foreign firms, quite appropriately, the same standards 
that were then applied in antitrust provisions to domestic firms and required that an AD 
complainant prove the predatory intent of the alleged dumper (a burden of proof in stark contrast 
to the proposal before this Committee, which entails the complainant actually proving (rather 
than alleging) nothing at all – not even that dumping has occurred!)  This did not satisfy US 
businesses and, amidst a campaign of alarm about cheap foreign imports, they succeeded in 
getting the law changed in 1921 to remove the role of predatory behaviour completely.  This 
really marked the dawn of AD as a significant protectionist tool. 
 
The second very significant historical episode is a recent one in our own history and a shining 
and exemplary one at that.  In 1988, under the aegis of the CER agreement, Australia and New 
Zealand had the foresight and courage – over the predictable opposition of business interest 

                                                 
2  Matsushita v. Zenith, 475 U.S. 574 (1986). 



groups – to remove trans-Tasman AD remedies completely from June 1990 onwards.3  A part of 
the rationale for doing this was the recognition that predatory behaviour – the only respectable 
economic argument for AD remedies – was captured already in each country’s domestic 
competition law and needed no special added treatment.  My understanding is that, since that 
time, not a single trans-Tasman predation case has been brought in either of the CER partners, a 
very robust testimony to the wisdom of the change.  The bottom line of all this is that the 
economic ‘evil’ that AD remedies are supposed to address is far more appropriately and 
efficiently left to domestic competition law.  The fact that – modulo CER – we do not do this is a 
very clear signal that AD is, in fact, simply a protectionist tool and nothing more. 
 
Finally, I am attaching as an Appendix to this submission a chapter from Bovard, J., 1991, The 
Fair Trade Fraud.  St Martin’s Press: New York.  Entitled, “A bureaucratic war on low prices”, 
the chapter discusses the nightmare that is US AD implementation and I attach it for two reasons.  
First, it provides a useful historical context to the arguments doubtless being put forward by 
proponents of the legislation before you, in which small Aussie battler firms face an unstoppable 
tide of dumped foreign goods, by showing that this kind of line is a standard and baseless exhibit 
in these sorts of hearings.  Second, Bovard provides a litany of, frankly, amazing practices that 
have been pursued in AD determinations in the US by the government departments – Commerce 
and the ITC – charged with these investigations.  Even under circumstances already highly 
skewed to favour domestic complainants, the bureaucrats responsible for AD investigations have 
bent even further over backwards to hammer foreign firms.  The reason for this lies in my earlier 
comments on AD: it is an instrument of naked protection for domestic producing interests and 
there is no domestic interest group to speak out in favour of the consumers harmed by the 
consequent high prices.  Australia should resist very strongly any inclination to travel further 
down this road ourselves. 
 
In sum, I would urge you to reject completely these proposals before you and recognise them as 
bad economics, bad legal principle and bad policy. 
 
Yours faithfully, 
 

Martin Richardson 
 
Professor of Economics 
Research School of Economics 
The Australian National University 

                                                 
3  See Vautier, K.M. and P.J. Lloyd, 1997, International trade and competition policy: CER, APEC and the WTO.  
Institute of Policy Studies: Wellington, NZ.  This is an excellent book generally, co-authored by one of Australia’s 
leading and most prominent trade economists,  and the section on AD and CVD remedies is worthy of close study. 
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