
Submission to the Corporations and Financial Services Committee 

concerning the Consumer Credit and Corporations Legislation 

Amendment (Enhancements) Bill 2011 

Thank you for the opportunity to provide comment on the Bill.  My comments relate to small 

amount credit contracts and the capping provisions in general.  I would be pleased to accept any 

opportunity to participate in a public hearing, and can make myself available at the Committee’s 

convenience.   

CONTACT DETAILS OF THE WRITER 

Name:   Robert Legat 

Business address: 4/8 Short Street, Nerang, Queensland 

Postal address:  P.O. Box 1443, Nerang, Qld 4211 

Business telephone: 07 5502 1555 

Email:   fafral@tpg.com.au 

SUMMARY OF SUBMISSION 

A. Industry is unfairly hamstrung by annualised percentage rates, which are misrepresentative 

and prejudicial. 

B. Government’s capping proposal is below the cost of the provision of loans, and will destroy 

industry. 

C. The basis for the proposed general cap, and the existing state caps upon which it is based, 

come from misrepresentation, deceit and wilful negligence. 

D. Industry is needed to service consumer demand, lest public funds are found to satisfy the full 

need. 

E. Aside from the capping implications, the draft provisions will have unintended consequences 

prejudicial to the interests of consumers. 

CONTENTS OF SUBMISSION 

1. About the writer, his experience and its relevance. 

2. Background to the debate. 

3. Pricing control considerations. 

4. Technical aspects of the Bill. 

5. Consumer protection and Industry Preservation – not inconsistent. 

6. Consideration of the National Australia Bank report “Do You Really Want to Hurt Me?: 

Exploring the Costs of Fringe Lending” 

7. Directory of Annexures. 

NB: This document contains only a sample of documents in my possession relating to the matter at 

hand.  For the sake of brevity, I have not been able to attach or reference them all.  
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1. About the writer, his experience and its relevance 

I am an Australian citizen, ordinarily resident in the state of Queensland in the federal electorate of 

Fadden.  I am also a solicitor of the Supreme Court of Queensland, currently practising and holding a 

Bachelor of Laws qualification from the Queensland University of Technology, with 13 years’ post 

admission experience in the private sector. 

I am currently employed as corporate counsel, but am making this submission as a private citizen 

with a degree of expertise, experience and knowledge in respect of small amount credit contracts.  

My involvement in the industry goes back almost 15 years, and covers a number of bases.  A 

summary of that experience is: 

- From 1993 to 1998 as an articled law clerk, employed by a private legal firm, specifically 

undertaking work in respect of consumer credit; 

- From 1996 to 1997 as a proprietor of a lender conducting business in respect of small 

amount credit contracts on the Gold Coast, in Queensland; 

- From 1997 to present  as director, secretary or in-house legal counsel for a number of 

companies which have conducted and concerned themselves in small amount credit 

contracts in a number of states; 

- From 1998 to 2002 as an employee solicitor in general practice; particularly practising in 

consumer and commercial lending, and securities; 

- From 2002 to 2006 as a representative member of the Microlenders Association of Australia, 

an unincorporated association to represent the interests of the microlending industry; 

- From 2006 to 2008 as the inaugural president of the National Financial Services Federation 

(Qld) Inc, a state representative body to represent microlenders and payday lenders; 

- From 2008 to 2010 as a board member, and inaugural vice chairman, of the National 

Financial Services Federation Ltd, a federal representative body to represent microlenders 

and payday lenders.  I resigned from my board position under amicable circumstances, and 

continue to provide ad hoc support when requested; and 

- Member, through directorship of a company of the National Financial Services Federation 

since inception. 

During my tenure in representative bodies, I have taken part in numerous presentations to the 

public, state and federal government both in written format and personal presentation.  I have 

spoken on industry’s behalf and taken part in panel discussions at the invitation of organisations 

such as the Financial Counsellor’s Association and Griffith University.  Notably, I was a delegate to 

the Ministerial Council on Consumer Affairs roundtable discussion on consumer credit in April, 2008. 

I have been an active and vocal participant in industry advocacy and reform since 2002. 

2. Background to the debate 

 

It must first be understood that the Code (both the repealed state versions, and the National Code) 

has an inbuilt requirement that interest charges must be expressed as an annual percentage rate 

(sections 17(4), 27 and 28 of the National Code).  This requirement means that any consumer credit 

loan, regardless of term, must express their interest charges on a “per annum” basis.  This is known 
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as “annualising” and the rate given is correctly referred to as the “annualised percentage rate” 

(“APR”).  This point is fundamentally integral to all further considerations. 

 

APR creates a problem for any loan that has a term of less than a year, and is the ultimate source of 

many of the problems facing micro and payday lending.  Many people recognise annual percentage 

rates from, especially, the home loan market.  However, the correlation between home loans and 

micro and payday lending is basically non-existent; it’s just that both industries are governed by the 

one Act and Code.  Requiring micro and payday loan rates to be converted to annual figures is akin to 

looking at an ant under a microscope – it appears huge and scary, but in reality it is small. 

 

The easiest way to demonstrate the ridiculousness of applying an annualised percentage rate to 

micro and payday loans is by example.  Please consider the following: 

 

Applying the Code requirements, a $100 loan for 1 day with a total interest charge of $1 equates to 

365% APR.  There is something drastically wrong with the mechanism when $1 can equal 365%. 

 

That example simply and succinctly illustrates the insurmountable situation the industry is forced to 

deal with.  When a general lack of knowledge and media sensationalism is added, there is no hope 

for a lender to establish any credibility.  This is through no fault of the lender. 

 

Asking micro and payday lenders to express their charges in an annual format is like making the 

following requirements: 

 

- All hotels must quote their room rates as a dollar figure per year; 

- All taxis must quote their charges per 100 kilometre distance; 

- All McDonalds stores must quote their hamburger cost per cow; and 

- All car parking garages must quote their charges per annum. 

These situations are patently ridiculous.  That is exactly the problem with APR in respect to payday 

and micro lending.   

2.1 Dynamics between state and federal legislation 

The National Consumer Credit Protection Act, incorporating the National Credit Code, is the 

legislation that the Bill will amend with respect to credit contracts.  The Act and the Code are 

recent developments following a referral of powers from the states.  Prior to this, each state 

had its own legislation in respect of consumer credit matters.  These state acts and codes 

were mirrored under a national accord, except for certain individual state allowances (such 

as capping and licensing).  Under the referral of powers, these state instruments are now 

repealed. 

The Consumer Credit Code, as it was known in each state, was the pre-cursor to the National 

Credit Code, and the two instruments are substantively the same (incorporating some 

amendments that were slated for the state Codes).  In comparison, the differences between 

the state Acts and the federal Act are rather marked. 
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The state instruments were enacted in 1996, following extensive deliberations.  It was 

composite legislation that was designed to encompass, and remedy, various state acts that 

applied to the provision of credit to consumers to create a “uniform” credit landscape (which 

didn’t happen, and was a motivator for the referral of powers to the Commonwealth).   

The Code was designed to effectively apply to all instances of consumer credit (with certain 

specific exemptions), regardless of whether the lender was a bank or a small finance 

company.  Microlending and payday lending were largely unheard of at the time, which is 

evident from various aspects of the Code and how it relates to these products.  For example, 

the annualising of the percentage for interest rates, discussed above. 

2.2 Significant amendments proposed by the Bill in respect of credit contracts revolve around 

capping the charges that a lender may achieve for the provision of consumer credit.  While 

the states regulated the area, this issue proved to be divisive between lenders and debtor 

representatives, and even between the states themselves.  Indeed, in the referral of power 

to the Commonwealth, the states with interest rate caps reserved the power to continue 

them. 

It is therefore relevant to consider the history of price regulation of consumer credit by the 

states in determining the price regulation proposed by the Bill.  The old adage “to know 

where you are going, you must first know where you have been” applies here. 

The notion of capping the price of credit has a history in Australia.  However, my personal 

experience only ranges back about 10 years.  In any event, enough pertinent particulars 

relate to this period to enable a comprehensive understanding of the issues involved. 

2.3 Initial state caps 

 

In the early 2000s, Victoria, New South Wales and the Australian Capital Territory had 

implemented caps under the reserved powers of each jurisdiction.  The ACT’s cap was 

identical to that of NSW.   

 

2.4 Victoria’s cap and NSW’s cap were (and are) vastly different to each other in operation – 

despite any representation made to the contrary.  Succinctly, those differences were: 

 

(a) Victoria had a two tier cap in respect of interest – 48% per annum for unsecured 

contracts and 30% for secured ones.  Victoria did not have a cap in respect of fees and 

charges on consumer credit, but other legislative provisions placed restrictions to ensure 

there was no overcharging; 

 

(b) Conversely, NSW’s cap was 48% per annum inclusive of fees and charges.  This was 

worked out using a complex mathematical formula (discussed at 4G) which resulted in 

an annualised percentage rate for the charges and interest on the loan, which had to be 

48% or under.  This cap further evolved in recent years to be more comprehensive in 

respect of the fees and charges the calculation captures (discussed at2.20 and 2.22). 

4

 
 

 

 
 

 

Clic
k t

o buy N
OW!

PDF-XChange

w
w

w.tracker-software

.c
omClic

k t
o buy N

OW!
PDF-XChange

w
w

w.tracker-software
.c

om

http://www.tracker-software.com/buy-now
http://www.tracker-software.com/buy-now
http://www.tracker-software.com/buy-now
http://www.tracker-software.com/buy-now


While both caps relate to a maximum interest rate of 48% per annum, it is the inclusion or 

exclusion of fees that create the difference.  In terms of dollars and cents, it is a marked 

difference.  

2.5 Victoria’s cap  

 

Industry viewpoint of the Victorian cap has generally been tolerant.  Lenders have been able 

to maintain profitability by charging a level of fees commensurate with the costs of the 

provision of the loan.  While it is no secret that industry advocates no capping, it has been 

accepted by industry representatives that the Victorian cap would be acceptable. 

 

2.6 New South Wales’ cap  

 

The NSW cap, on the other hand, has always been considered unacceptable and unworkable 

by industry.  In contrast, not surprisingly, most consumer advocates and sympathisers 

consider the NSW cap both acceptable and workable regardless of the effect on industry.  

This has created a source of great contention. 

 

2.7 In respect of the general cap proposed by the Bill (proposed sections 32A and 32B), the NSW 

cap has been adopted. 

 

2.8 When the NSW cap was initially implemented on 1 December, 2001 (by the Consumer Credit 

(New South Wales) Special Provisions Amendment (Pay Day Lenders) Regulation 2001), there 

was not the cohesive industry representation that exists today.  The microlending and 

payday lending industries were in their infancy and lacked their current numbers and 

organisation.  Numerous comments were made in both houses of parliament that: 

 

(a) There was insufficient consultation with, or notice to, industry;  

(b) The proposed cap made it unviable to conduct business; and 

(c) Industry was needed in the marketplace. 

 

2.9 It does not appear that a regulatory impact statement was prepared by the Office of Fair 

Trading at the time.  Nor does it appear that there was any research done into the pricing 

justification of products in the market. 

 

2.10 It was stated in the Legislative Council, on 20 June, 2001 by New South Wales Senator 

Richard Jones (Democrat): 

 

“We are rushing into the legislation as a result of headlines about loan sharks.” 

 

2.11 I was not a participant in any events leading up to the implementation of the NSW cap, being 

situated and conducting business in Queensland.  Accordingly, any information I have in 

respect of the implementation of the NSW cap has been obtained through subsequent 

research. 
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2.12 In January 2003, I wrote to Fair Trading New South Wales, attempting to open a dialogue for 

consultation on the matter.  This was flatly refused. 

 

2.13 The cap was extended to effectively all lenders in NSW on 1 March, 2006 by then New South 

Wales Fair Trading Minister, the Honourable Diane Beamer.  It should be noted that, in 2001 

when the original cap was considered, Ms Beamer made the following statement in 

parliament1: 

 

“Many adjectives have been used to describe payday lenders.  They have been called shonky, 

loan sharks and rip-off merchants.  For me, the more appropriate term is thieves.” 

 

It has been represented to me that that Ms Beamer and her office were uncommunicative, 

uncompromising and unhelpful during this period.  I hardly find that surprising, given her 

publicly stated stance. 

 

2.14 Ms Beamer apparently represented that a review of the efficacy of the interest rate cap 

would be undertaken by New South Wales Fair Trading.  Although I have no evidence of this 

representation, I have evidence that it was not done (please see XXXX). 

 

2.15 The cap was considered for renewal, and passed, in 2007.  This was pursuant to the 

requirements of the Subordinate Legislation Act.  There is no evidence that a regulatory 

impact statement was done at this time either.   

 

2.16 Under Freedom of Information searches conducted in late 2007, I obtained a file note made 

by an officer in Consumer Protection Policy on 3 December, 2007.  A copy is attached as 

Annexure 1 .  It states that a review of the cap was indicated by former Minister Beamer, 

that it had not been conducted and that no date had been determined for one to be done.  

Further, he was “closing the file”.  To my knowledge, this review has never been done.   

 

This lack of review is especially disturbing as the New South Wales government was 

representing that the cap was working well, and that industry had not been “sent out of 

business”.  Further, other states, including Queensland, were stating that lenders were 

operating successfully under the legislative controls.  Annexure 2 is an indicative form letter 

being sent out by Queensland Members in 2008.  Page 2 makes the particular statement.  I 

wrote to the Queensland government concerning this, in January 2008, and was not 

provided with a response. 

 

2.17 I was not a participant in the events concerning the passing of the legislation or consultation 

in New South Wales.  Again, all information I have to hand is anecdotal or obtained through 

subsequent research. 

 

2.18 Compounding the problems of the NSW cap has been the way in which industry has dealt 

with the cap, and the perverse way in which that has been treated by cap proponents.  From 

                                                           
1
 New South Wales Hansard, Legislative Assembly, 30 May, 2001 (at 13979), Hon. Diane Beamer. 
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the outset, cap proponents maintained that industry could comply with the cap and remain 

viable without providing any reasoning or evidence.  Industry participants maintain that it 

was impossible to do so while providing their products, and provided evidence to back this 

up.  The confusing factor has been that despite the implementation of the cap, industry 

continued to exist.  Cap proponents have pointed to lenders’ continued existence as 

evidence that industry is viable under such a cap.  However, the truth is vastly different – a 

fact which leading cap proponents cannot ignore except by wilful negligence. 

 

2.19 The simple fact is that lenders in New South Wales found a way to turn a profit by getting 

around the cap.  I have never seen an instance of a lender in NSW (or elsewhere) that was 

able to turn a profit in payday or micro lending purely under a 48% inclusive cap.  The two 

predominant ways in which lenders remained viable were: 

 

(a) Providing credit by way of promissory notes or similar bills of exchange, which were 

exempted from the Code at the time (that ‘loophole’ being closed in late 2007 with 

an amendment to the Code by the Consumer Credit (Bill Facilities) Amendment 

Regulation (No. 1) 2007 (Qld)); and 

 

(b) By the use of what is known as the ‘brokerage’ model where an interceding 

transaction is inserted, between the lender and the consumer, which charges a fee 

to ‘broker’ the loan.  Through whatever particular mechanism is ultimately used, the 

profit earned through the brokering transaction makes up for the loss occasioned on 

the pure interest rate on the loan. 

 

2.20 To my knowledge, there has never been a public acknowledgment by any government 

authority or cap proponent that the use of the so-called loopholes has been the way in 

which industry has survived.  However, there has been a concerted effort to close those 

loopholes, first through the amendment referenced in 2.20.1 and secondly by the expansion 

of NSW’s cap as referenced in 2.5.  This all but proves my assertion that the NSW 

government was well aware that industry could not survive purely under their capping 

model, that they made misleading comments in stating the cap was working and had no 

basis to make any claim about the cap’s effects.  In any event, the NSW government did not 

review the effects of the cap as they promised. 

 

2.21 When NSW expanded the technical terms of their cap in 2010, to include all payments made 

to anyone in respect of the credit, this was considered a blunt but effective way of removing 

the ‘brokerage’ model from the industry.  Since then, NSW industry participants have moved 

to a wide variety of business models, which I do not have direct experience with but have 

heard about through anecdotal representations.  As they were explained to me, most retain 

a core of lending under the 48% cap but rely on an additional component that does not fall 

under the law from which to derive some profit and make up for any shortfall occasioned by 

the cap.  To this date, I am unaware of any commercial payday or micro lender that is able to 

derive a profit purely from lending under the cap. 
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2.22 Queensland’s cap 

 

Queensland implemented an interest rate cap in 2008, adopting the (then) NSW cap of 48% 

per annum.  Queensland had been considering the cap for many years and saw strong 

representation from both anti-capping industry and pro-capping groups.  The media, 

especially the Courier Mail newspaper, weighed in extensively on the debate; arguably on 

the side of the pro-capping groups.  This is the campaign with which I am most familiar, and 

have firsthand experience. 

 

2.23 In the couple of years leading up to the cap there were two Fair Trading ministers involved 

during the time which the cap was most in question;  the Honourable Margaret Keech and 

the Honourable Kerry Shine (also state Attorney-General at the concurrent time).  I met with 

both ministers on a number of occasions. 

 

2.24 As referenced at 2.17 , Queensland members of parliament were already quick to represent 

that the cap was working in other jurisdictions, particularly NSW.  I not only wrote to senior 

public servants in the Office of Fair Trading, I also wrote to the Ministers and the Premier; 

highlighted the error in relying on the assertions.  No response was received and the practice 

did not change. 

 

2.25 Of interest, through a Freedom of Information application made to the Queensland 

Department of Premier and Cabinet in February, 2008, I obtained a copy of a letter to then 

Minister Keech from then Premier Peter Beattie.  This letter, dated 10 April, 2007, and 

attached as Annexure 3, notes that Premier Beattie was concerned about the “efficacy of the 

proposal to introduce an interest rate cap where any interest which exceeds 48% is presumed 

unreasonable.”  The letter also confirms that an independent working party in Queensland in 

2000 and the Victorian Consumer Credit Review in 2006 both recommended against a fixed 

cap. 

 

2.26 In a meeting with Ms Keech and senior public servants in 2007, I recommended that a 

regulatory impact statement should be produced before any proposed legislation regarding 

capping was introduced to parliament because of the background to the New South Wales 

cap.  The Queensland government chose not to do so.  They chose to rely on the exemption 

under the law for bringing in regulations substantially similar to regulations already in effect 

in another state (i.e., the NSW cap).  There was no consideration given to the situation that 

New South Wales had not only not produced their own statement before they introduced 

the cap but also that they had not conducted their represented review. 

 

2.27 During the lead up to the introduction of the cap, there were a number of media articles 

that, in my opinion, unfairly stigmatised industry.  It became apparent that pro-cap lobbyists, 

 were feeding information to the media.  Documentation 

received during the course of a complaint made to the Australian Press Council included a 

letter from [REDACTED], a solicitor with the Civil Justice Practice (Consumer Protection Unit) 

of  to  of the Courier Mail Newspaper; attached as 
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Annexure 4.  [REDACTED] confirms in the letter that  had been providing 

information to the media. 

 

2.28 [REDACTED] is especially prevalent in the pro-capping campaign, and I have had a number of 

occasions to deal with [REDACTED].  On one such occasion, in my capacity as president of the 

National Financial Services Federation (Qld) Inc, I had a meeting with [REDACTED] at a 

George Street coffee shop in Brisbane on February 7, 2007; together with an   

employee and a representative of our association.  At that meeting [REDACTED] made it 

clear, in no uncertain terms, that [REDACTED] supported the NSW capping model and that 

[REDACTED] did not consider that the industry was a worthwhile addition to society “at any 

cost”. 

 

2.29  further involvement became apparent during the parliamentary 

speech of then Minister Shine when he introduced the capping legislation to Queensland 

Parliament on 16 April, 2008.  In his speech, Minister Shine stated2: 

 

“...we had to consider the facts given to us by groups like , which told us 

that last year around 1,000 people sought help from Legal Aid to deal with issues 

surrounding excessive interest imposed by payday lenders.” 

 

2.30 The Minister’s statement was rather unfortunate, as I knew that  did 

not track the number of complaints made against payday lenders.  I had already made a 

Freedom of Information search application to  requesting statistics of the numbers 

of complaints about industry.  I received this information on 22 April, 2008, which is attached 

as Annexure 5.  The information revealed that  did not record their 

data under specific categories, so they were unable to inform me of the number of people 

that sought help. 

 

2.31 I followed this up with the Minister’s department on 28 April, 2008 where, in a telephone 

conversation with a public servant, I was informed that the Minister did not receive formal 

communication from  but had “sat down and asked them” about the level of 

complaints. 

 

2.32 I made a complaint through the Crime and Misconduct Commission on the basis that  

 could not provide a “fact” to the Minister when they themselves 

acknowledge that they don’t track the information the “fact” is supposedly based on.  The 

CMC referred the matter to  to answer, and I was informed (after waiting 8 months 

for an answer) that the information provided to the Minister was an “estimate... made in the 

context of the very substantial experience of the Civil Justice Division of  

  No action was recommended, and the CMC refused to undertake further 

investigation.  In short,  lied to the Minister, causing him to mislead 

                                                           
2
 Queensland Hansard, 16 April, 2008 (at 1041), Hon. Kerry Shine, Minister for Fair Trading and Attorney-

General. 
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parliament.  The difference between a “fact” and an “estimate” can be quite persuasive, 

especially in terms of whether further investigation is needed. 

 

2.33 In summary of the preceding paragraphs, there was a situation where there was: 

 

(a) A stated anti-industry position by a solicitor at ; 

 

(b) Information being fed to the media by that solicitor; 

 

(c) Information being given to a Minister from within the division of  which 

that solicitor was a part of, that was apparently represented as a fact but was, 

instead, an estimate; and 

 

(d) The Minister stating, in Queensland Parliament, that  had provided him with 

a “fact” and using it in support of legislation to introduce a cap. 

 

2.34 Summary 

 

When industry is critical of “interest rate caps”, it is critical of the situation in New South 

Wales and Queensland; the cap situation in Victoria has been publicly acknowledged as 

acceptable to lenders.   

  There has 

been no investigation of the suitability of the figure of 48%, in any respect, by either state.  

There has not even been a review, despite promise in New South Wales, of the effect of the 

cap.   

 

I implore the federal government to do the job these states should have done in the first 

place. 

 

3. Pricing Control Considerations 

3.1 Consideration by New South Wales 

3.1.1 We have already seen, in part 2 of this submission, that there is no evidence that any 

consideration was given by NSW government as to what effect a 48% interest rate cap would 

have on industry. 

3.1.2 There is no evidence that any form of the review of the effects of the cap, as represented by 

former New South Wales Fair Trading Minister Beemer, has taken place. 

3.2 Consideration by Queensland 

3.3 On numerous occasions, the Queensland government has been provided with information 

about the effect of a 48% interest rate cap on industry. 

3.4 It must be considered that the figures provided in this section do not factor in the increased 

costs to business of operating under the National Consumer Credit Protection Act and 
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National Credit Code.  The federal regime has added many compulsory cost bases to 

conducting business, including licensing, external dispute resolution, professional indemnity 

insurance and ongoing educational requirements.  These, together with the compliance costs 

to create and maintain system in accordance with the law, cost businesses thousands of 

dollars per annum.  Industry must be able to recoup these increased costs; they are too high 

to absorb. 

3.5 In the provision of information to the Queensland government about the effect of the cap, 

two occasions were notable: 

(a) A meeting with then Queensland Fair Trading Minister Kerry Shine, in his electorate 

office in Toowoomba in 2008, in his capacity as Member for Toowoomba North.  I 

don’t recall the date of the meeting.  I presented him with financial data for our 

Toowoomba office which showed that under a 48% interest rate cap our business 

would change from a projected net profit after tax of $80,000 per annum (before 

drawings) to a net loss of $85,000 per annum; and 

(b) The National Financial Services Federation (Queensland) Inc’s submission to Fair 

Trading Queensland of February, 2008 regarding the capping Bill.  While I commend 

the whole of the submission to Committee’s consideration3, I particularly draw 

attention to pages 8 and 9 which are attached as Annexure 6.  These pages give 

calculations of what figures can be achieved by industry under a 48% cap, and 

comparisons to expected profitability percentages for businesses according to 

accounting standards.  These calculations comparisons show that the cap not only 

makes the industry unprofitable, it is frankly impossible to make it commercially 

sustainable. 

3.6 Despite being afforded with, to date, unrefuted information and calculations, this was all 

seemingly ignored. 

3.7 Consideration in Western Australia 

In 2008, the Western Australian government commissioned a study into the profitability of 

lenders via a report entitled “Review of the Viability of Interest Rate Caps on Consumer Credit 

Providers”.  The report was commissioned by the Department of Consumer and Employment 

Protection (“DOCEP”) and conducted by a national accountancy firm on their behalf, from 

data obtained by the Department during lender audits. 

3.8 In October, 2008 I made a Freedom of Information application to DOCEP seeking a copy of 

the report.  After negotiation with them, I received a letter on 16 December, 2008 stating 

that I would be provided with an edited copy of the report, to remove any information that 

could identify a particular credit provider.  A copy of that letter is attached as Annexure 7. 

3.9 After much correspondence, due to the information not being provided, I was informed on 

22 June, 2009 that I would not be provided with the report, despite my assurances that I 

                                                           
3
 http://www.nfsf.org.au/pdfs/news-opinion/PolicyObjectiveSubmissionFinal12 2 08.pdf 
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didn’t want the actual information – I was only interested in the conclusions.  Copies of this 

letter and my email correspondence with the responsible officer are attached as Annexure 8.  

3.10 To the best of my knowledge, that report has never been released in any form by DOCEP, 

despite being the only known study commissioned in Australia into the profitability of the 

industry.  I seriously question why no information has come to light from the report.  It is not 

even apparently mentioned in any literature.  The only rational explanation for it being 

buried is that it dispels the myth that lenders are profiteering through high charges. 

3.11 Consideration by Commonwealth Government 

In September 2011, a regulation impact statement was issued by the Department of Finance 

and Deregulation entitled “The Regulation of Short Term, Small Amount Finance” (dated June 

2011).  While the report does not offer any new information to the debate, it does contain at 

least two important points: 

(a) A single comprehensive cap, in the nature of the 48% cap in New South Wales and 

Queensland, is not recommended; and 

 

(b) In consideration of a tiered capping arrangement, the assumption of allowable 

charges of $30 per $100 lent is adopted. 

 

4. Technical aspects of the Bill 

The Bill contains a number of new mechanisms.  The ones I wish to comment on are each 

dealt with in this section.  These mechanisms are: 

Part 4A Creation of the small loan contracts (“SLC”) classification; 

Part 4B A limit on SLC charges to “10% plus 2%”; 

Part 4C Maximum charges allowable under a SLC; 

Part 4D Prohibition against refinancing SLC; 

Part 4E Prohibition against increasing credit limit under SLC; 

Part 4F Prohibition against lending to a consumer with an existing SLC; and 

Part 4G 48% interest rate cap.  

4A Creation of the Small Loan Contracts (“SLC”) Classification – Subsection 5(1) of the Act 

4A.1 A new class of credit contract is created in the Bill, which has not previously existed or, to my 

knowledge, been publicly contemplated.  The hallmarks of this new class, the SLC, as at the 

date of this document are: 

(a) It is not a continuing credit contract; 

 

(b) The lender is not an ADI (authorised deposit-taking institution); 
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(c) It is not secured by mortgage; 

 

(d) The credit limit is $2,000 or less; and 

 

(e) The term is 2 years or less. 

The Code gives capacity for (d) and (e) to be changed, and additional requirements imposed, 

by regulation. 

4A.2 The commentary to the Bill was missing an explanation as to the rationale for the creation of 

the SLC class, but it is fairly apparent that this is the determination of the class of contracts 

that are “pay day” loans. 

4A.3 It does not appear that the drafters have intended to capture “micro loans” in SLC provisions 

as micro loans have traditionally and routinely encapsulated higher credit limits and longer 

terms than the limits imposed in (c) and (d). 

4A.4 From a general industry and government point of view, the term payday loan has been hard 

to define.  What is agreed on, at least from industry’s point of view, is that the average 

payday loan is in the order of $250 for 1 month while the average microloan, in comparison, 

is $1,000 for 6 months4.  

4A.5 SLC captures both average products, but microloans range up to a principal figure of $5,0005.  

Also, microloans commonly have security in the form of a mortgage, and can be found in the 

form of a continuing credit contract.  My company, when it provided microloans, did both of 

these things as a rule rather than an exception. 

4A.6 It is possible that the rationale for the determination of SLC may be arbitrary, perhaps based 

on the achievable returns for values.  Without further guidance, it is impossible to 

conclusively say. 

4B Limiting SLC charges to “10% plus 2%” – Section 31A of the Code 

4B.1 The Bill introduces a new concept for the calculation of charges on SLC, moving away from 

annualised percentage rates (“APR”) which is mandated through the rest of the Code. 

4B.2 The basic expression of the maximum charges is: 

(a) An establishment fee being 10% of the principal for the loan; plus 

 

(b) A monthly fee being 2% of the principal of the loan. 

4B.3 While the amounts are expressed as a maximum, it should be acknowledged that if industry 

attempts to operate under these figures at all, it will be the minimum as well. 

                                                           
4
 National Financial Services Federation (Qld) Inc. Submission, February, 2008 at page 16. 

5
 NFSF (Qld) Submission, February, 2008 at page 7. 
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4B.4 Without specific acknowledgment, it would appear that the reason for this mechanism is an 

understanding by government that the traditional 48% interest rate cap does not allow 

reasonable returns for loans in the range of SLC.  Unfortunately, this mechanism does not 

either. 

4B.5 The following calculations show what maximum returns are achievable for the average 

payday loan and microloan (described at 4A.4): 

(a) Average payday loan of $250 for 1 month: 

 

- Establishment fee of $25 ($250 x 10%) 

- Monthly fee of $5 ($250 x 2%) 

- Total gross revenue of $30, over 1 month.   

 

(b) Average microloan of $1,000 for 6 months: 

 

- Establishment fee of $100 ($1,000 x 10%) 

- Monthly fees of $120 ($1,000 x 2% x 6) 

- Total gross revenue of $220, over 6 months.   

4B.6  The context of these charges must be considered in light of the running costs of the 

businesses involved.  Then, added to this, are the mandatory costs of doing business incurred 

through the licensing process under the Act.  On top of that, there is the income tax due on 

any revenue.   

4B.7 The returns are simply too low for business to be feasible.  Annexure 96, shows a breakdown 

of average expenses for an office in my company group prepared in April, 2007.  It gives an 

average monthly expenditure of $8,150 and an average amount lent per month of $30,000.  

These are very real figures, and capable of substantiation.  The figures also represent the 

savings possible within a large group.  At the time we had 30 microlending offices in 

Queensland and were one of the largest groups nationwide.   

The expenses do not include the cost of licensing, because they predate them.  Factoring 

them in7 the monthly expenditure rises to $8,355. 

Lending $30,000 per month, at an average loan of $1,000 for 6 months, this gives a gross 

income of $6,600 per month.  Surely it is very easy to see that an income of $6,600 a month 

does not cover expenses of $8,355, especially when that expense figure is only taking into 

account the basics.  The core, “hard” costs of rent, wages, utilities and licensing, alone, 

accounts for over $5,500 a month. 

                                                           
6
 “Expenses versus Interest Rate Cap Comparison”, prepared for the Queensland Fair Trading Minister, 23 April 

2007. 
7
 Annual ASIC licensing fee of $1,000, EDR membership with COSL of $570 (for two representatives and a loan 

book under $1 million) and professional indemnity insurance of $896.50 (actual quote received 22/9/11).  

Costs for compliance and mandatory training are not included. 
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4B.8 The “10 plus 2” cap is preferable to the 48% cap (discussed at 4G), but it is still below the 

cost of running a commercial business.  By implementing this cap, government will not only 

wipe out existing participants, they will make it impossible for any commercial operation to 

exist in this industry.  If this is their aim, it would be much easier to just ban lending in this 

sector.  If, however, it is not their intention to do so (and representations to this effect have 

been made by various sectors of government, including the Minister) then this cap does not 

achieve that aim. 

4C Maximum Charges Under a SLC – Section 39B of the Code 

4C.1 It is with a degree of chagrin that I saw the inclusion in the Bill of a method to limit the 

maximum charges that can be made under a SLC (proposed section 39B).  This section states 

that the maximum amount payable under a SLC must not exceed an amount that is twice the 

amount of the principal.  The reason for the chagrin is that I’m one of the people who 

proposed this idea, several years ago, and suggested it to government. 

4C.2 Originally termed a “total cost of credit” cap, I started championing the idea during my 

tenure with the National Financial Services Federation (Qld) Inc.  The rationale was relatively 

simple.  A predominant concern for government was the threat of “debt spirals” to 

consumers, and the horror stories in the media of people being charged amounts that were 

hugely in excess of what they had borrowed.  Federation members, myself included, were 

opposed to these cases and determined to see the lenders who engineered these loans 

reformed, or out of the industry.  Many reputable lenders had already implemented an ad 

hoc principle of stopping or reducing all charges on a loan if a borrower got themselves into 

trouble making payments.  In many situations, ourselves included, this meant completely 

freezing all fees and charges for the whole of the loan for its life.  A rule of thumb for this, at 

least in our organisation, was that a borrower should be charged no more in interest than 

the amount they borrowed.  This is exactly the effect of proposed section 39B. 

4C.3 The idea of a total cost of credit cap was originally proposed to the Queensland government 

by the NFSF (Qld) in its submission to the Queensland Minister in December, 20068 as an 

option to meet the Queensland government’s policy objectives.  It was further reinforced in 

the NFSF (Qld) submission of January, 2008, in “Element 6 – Protection from ‘Debt Spirals’” 

at page 38, even advocating the exact same amount as contained in the Bill.  Added to this, I 

proposed the idea to anyone who would listen to me on the subject.  At the time, no 

discernible interest was shown in the idea from anyone in government. 

4C.4 On its own, the idea is still laudable and I still stand behind it completely.  Added to the “10 

plus 2” cap, it is completely ineffective and useless – because there will be no commercial 

lending for the provision to take effect on. 

4D Prohibition against refinancing SLC – Sections 124B, 124C and 133CC of the Act, Section 39A 

of the Code 

                                                           
8
 “Managing the Cost of Consumer Credit”, NFSF (Qld) Inc: http://www.nfsf.org.au/Managing-the-cost-of-

consumer-credit-Qld-2006.html at page 44. 
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4D.1 These sections, together, operate to stop what is commonly known as a “rollover”; a 

situation commonly linked with payday lending.  Like many terms used in payday lending, it 

has provided difficult to conclusively define.  Generally, however, it can be considered the 

situation whereby an existing payday borrower is not able to repay the balance of a loan on 

its due date.  Instead of placing the borrower in default, the lender requires the payment of 

the charges component for the loan and refinances the principal into a new loan (i.e., “rolls” 

the principal over). 

4D.2 Rollovers, and even the extent of their prevalence in Australia, has been the subject of 

intense debate from all sectors.  I don’t propose to get into that argument here. 

4D.3 The proposed sections also capture the instance where a traditional refinance may be done, 

i.e. a lender is giving a loan to the borrower and part of the proceeds are used to repay an 

existing loan to a third party lender. 

4D.4 Whatever the arguments for or against rollovers, the draft provisions are a very blunt 

instrument which bans the practice in its entirety; regardless of its motivation or uses. 

4D.5 There are a number of situations where banning the ability to refinance is prejudicial against 

the interests of the borrower.  These situations include: 

(a) There is no consideration given to a situation where the refinancing loan may be 

cheaper overall than the refinanced loan, therefore being better for the consumer 

(accepting, of course, the statements in 4C; this argument is for hypothetical 

consideration); 

 

(b) The borrower may be in a situation where a refinance is preferable to their 

circumstances.  They may be able to repay the totality of the loan in short order from 

the due date, and require the refinance to allow them to do so; and 

 

(c) The borrower may not be able to repay the balance on the due date for whatever 

reason.  An inability to refinance the debt places them in breach of the terms of the 

credit contract and may lead to default charges, debt collection action and possible 

credit rating implications. 

 

I cannot see where these situations are given any consideration. 

4D.6 As well as negatively impacting the borrower, it affects competition within the industry.  If 

there is no ability to encourage borrowers to seek cheaper alternatives to existing credit by 

lowering charges, there is decreased incentive for lenders to drop their rates.  In effect, the 

government will stop borrowers being able to easily swap between lenders.   

4D.7 In recent times, we have heard Treasurer Wayne Swan extensively commenting on just that 

situation with respect to home loans and how the banks have made it too hard for 

borrowers to change their home loan provider.  In respect of SLC, these provisions don’t just 

make it hard – they make it impossible.  I can only imagine the situation if regulations were 

brought in saying that a person could not refinance their home loan until they had paid it all 
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off.  If the legislation says that banks and payday lenders are subject to the same regulatory 

regime, I say that is a fair comparison. 

4D.8 There is no easy answer to the problem of rollovers if, indeed, it is a problem in Australia 

(which has not been conclusively determined).  The proposed provisions go too far in 

addressing something that may not be the problem it is being made out to be. 

4E Prohibition against increasing credit limit under SLC – Section 133CD of the Act 

4E.1 This section determines that once a SLC is set at a particular amount of principal, it cannot be 

increased.  There are no exceptions. 

4E.2 When read in conjunction with the provisions discussed in 4D, a situation is created where 

the borrower and lender are “locked in” to a credit contract until it is repaid in full. 

4E.3 If the above are added to the responsible lending obligations already existing in the Act, a 

potential problem arises.  Under the obligations, it is considered that a lender may only 

provide an amount of credit that is enough to satisfy the borrower’s identified needs at the 

time, not more9.  It is entirely possible that this amount will be below the level the consumer 

could afford to service.  

For example, a borrower may need $200 for a specific purpose and be able to demonstrate 

an ability to comfortably service a $500 loan.  A prudent lender will only lend $200 to the 

borrower.  If, during the term of the loan, the borrower needs to access a further $300 they 

are prohibited from doing so by the operation of the sections – despite having demonstrated 

an ability to be able to service that level of debt. 

4E.4 I can foresee that this situation could lead to two distinct situations, both of which will end 

with the lender being unfairly blamed and suffering a loss of goodwill, because of the 

constraints of the legislation: 

(a) As per the example in 4E.3, the borrower (having already obtained a credit contract) 

returns to the lender and requests more funds for an emergency expense.  The 

lender is forced to decline the request, despite both parties knowing that the 

borrower can afford the extra funding.  The borrower will then either blame the 

lender as making excuses or, accepting that legal requirements, still bear ill will to 

the lender as the deliverer of bad news; or 

 

(b) Taking into account the operation of the sections, and taking (in my opinion) an 

overly liberal view of the lending obligations, the lender may offer the borrower a 

loan for $500 when they have only applied for $200. I consider this unsuitable as the 

borrower will pay fees/interest on $500 despite only needing $200 at that particular 

point in time.  The borrower, not needing that amount and not wanting to pay the 

                                                           
9
 This is not conclusively set out in the legislation, to my knowledge.  However, the Act requires that the 

provision of finance must be “not unsuitable” for the purposes of the borrower.  “Not unsuitable” is not 

defined.  Taking this into account, and the potential liabilities for breaching the Act (including loss of licence, 

fines and imprisonment), my opinion is that a conservative approach will be adopted by prudent lenders. 
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increased fees, will possibly perceive the lender’s actions as questionable and 

“shonky”. 

4E.5 The government’s apparent intentions here are to stop a ‘backdoor’ method of refinancing 

SLCs, but there is a better way of doing it.  If, in initial consultation and taking into account 

the apparent aims of the Bill, the lender makes a determination of the maximum amount of 

credit that the borrower can reasonably service then the borrower should be allowed to 

have a number of principal draw downs up to that figure before any further advances are 

prohibited.   

For example, in the initial determination, the lender determines the borrower can afford a 

loan of $500.  If they only want $200, they should be entitled to further loans totalling $300 

while any amount is outstanding under any of them.  Once all amounts are repaid in full, a 

further determination can be made and further credit advanced. 

4F Prohibition against lending to a consumer with an existing SLC – Section 133CB of the Act 

4F.1 Lenders will be prohibited from providing a SLC to a borrower who already has one.   

4F.2 The current credit reporting regime can make it difficult to determine whether a consumer 

has an existing loan, and whether or not it is a SLC.  Ascertainment of the particulars of any 

loan can depend on a number of factors: 

(a) If the primary lender did not conduct a credit search, then the lender must often rely 

on the representations of the applicant as to the existence of a previous loan 

because there will be no notation on the person’s credit file.  It is not a stretch to 

realise that an applicant desperate for a loan may fail to disclose the previous SLC’s 

existence; and 

 

(b) Even if a search was conducted, and a notation made on their file, current credit 

reporting does not disclose whether or not the loan was approved (without the 

lender making an additional disclosure to the credit reporting organisation).  This 

means that either the lender is reliant upon the disclosures of the applicant or they 

must attempt to make enquiries with the credit providers noted on the report and 

await their response.  This response may never come, as the credit provider is under 

no compunction to provide the information. 

This could potentially make it difficult and time consuming for a lender to determine an 

application. 

4F.3 Although the section stipulates that the lender must know of, or be reckless as to, the 

existence of a prior SLC, a transgression could lead to stiff penalties and it becomes too late 

once it occurs.   

4F.4 It is expected that a reform of the credit reporting scheme will eventuate, but the ultimate 

timing and effect of this remains to be seen. 

4G 48% Interest Rate Cap –Sections 32A and 32B of the Code 
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4G.1 The proposed general cap under the Code (i.e., for non SLC) is 48% APR, in relatively the 

same form as that which currently exists in New South Wales.  It is a comprehensive cap 

including all costs for the provision of credit except government fees, and even some outside 

amounts (discussed below).  

4G.2 The formula at the core of the cap is the same formula as used in the New South Wales and 

the Queensland caps.  The formula is i = n x r x 100%, where r is the solution to: 

 

4G.3 The mechanism of the formula is to convert all amounts payable for the credit contract, over 

and above the principal, into a single annualised percentage rate.  Then, according to the 

terms of the cap, that annualised percentage rate must be less than 48% lest the contract 

breach the Code. 

4G.4 The formula is complex, to say the least.  It must also be calculated exactly to ensure 

compliance with the law.  To do so, lenders have had to engage the services on an actuary; 

which my company did.  They provided me with a software program that would calculate the 

rate from inserted data.  To this date, I do not understand the mathematical operation of the 

formula and there are not many who can say that they do. 

4G.5 The actuarial firm who provided the software to me is the same firm that provided advice on 

the formula to the NFSF (Qld).  When they provided the advice, they made a number of 

comments concerning the formula being unsuitable or misleading, (which included 

comments about comparison rates, which uses the same formula): 

(a) “The magnitude of the APR may be well over 48% for small short term loans on 

reasonable contract terms”; 

 

(b) “The size of the APR or Comparison Rate may mislead customers”; and 

 

(c) “The APR and Comparison Rate are not always good indicators of the cost of credit”. 

Attached Annexure 10 is a copy of the pages of the advice from the firm which shows their 

reasoning. 

Quite frankly, the formula is unsuitable for the use to which it is put here.   

4G.6 The formula itself aside, the requirement for the solution to be under 48% makes the 

provision of small loans uneconomical.  Taking the average microloan of $1,000 for 6 months 

(referred to in 4A.4 and 4B.5), the formula allows for a maximum interest charge of around 

$126.33.  I say “around” because the exact start date and term of the loan changes the 

amount of the calculations.  Because the average microloan often involves security being 

taken, it would not be classified as a SLC.  I will not be considering the ethics of taking 

security in this submission. 
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4G.7 Discussion in 4B that the rates of return for SLCs of this amount are uneconomical is doubly 

relevant here.  If $220 return on a loan is insufficient to meet costs, then there is no possible 

way that $126.33 is going to fare any better. 

4G.8 The situation is even more dire for payday lending.  Discussion in 4B showed that the “10 

plus 2” cap allows the average payday loan to achieve $30 revenue.  Under the 48% cap, the 

average payday loan of $250 for 1 month achieves a maximum return of $5.77. 

4G.9 As an aside, the proffered “10 plus 2” cap appears scary when the returns are turned into the 

APR format.  Using my actuarial program, here’s the comparison (calculated on 12 October, 

2011): 

Product Term “10 plus 2” APR 

$250 payday loan 1 month $30 244.85% 

$1,000 microloan 6 months $220 80.1% 

 

Any pro-capping group that accepts the “10 plus 2” cap without renouncing their favour for 

the 48% cap is either misguided in the extreme or fully realises  that they have intended to 

send industry out of business. 

4G.10 The implementation of the 48% interest rate cap in Queensland was the impetus for my 

group of companies to cease the provision of consumer credit under the Consumer Credit 

Code in Queensland.  We changed business models to one that was not within the regulatory 

extent of the Code. 

4G.11  In March 2010, the National Australia Bank and the Small Loans Pilot Advisory Group 

published a report entitled “Do You Really Want to Hurt Me?: Exploring the Costs of Fringe 

Lending” which was the culmination of a pilot study into “fringe” lending where the bank 

backed a commercial entity to go out and provide loans to determine the actual breakeven 

point for this type of loan.  This report is important, and it is discussed in part 6 of this 

submission.  

4G.12 The Regulation Impact Statement “Regulation of Short Term, Small Amount Finance” of June 

2011, released by the Federal Department of Finance and Deregulation in September 2011, 

considers various options available to government.  One considered option is the 

introduction of a cap such as sections 32A and 32B of the Bill will implement.  A number of 

problems are identified with such a mechanism and it is not recommended for 

implementation. 

4G.13 There has been no research undertaken by any group other than industry, to my knowledge, 

into the practical effects and outcomes of the 48% interest rate cap.   

4G.14 There has been no satisfactory response given from any government department or pro-cap 

group as to the reasonableness of the rates of return achievable under the 48% cap.  Indeed, 

the standard answer from pro-capping groups has been either “find a way to make do with 

that amount” or “we know you can’t survive, we don’t want you to”.  Government has never 

provided a substantive comment to my knowledge. 
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4G.15  Many groups and reports, notably the June 2011 RIS, have labelled the comprehensive 48% 

interest rate cap a “blunt instrument”.  I go further than that: it’s a ten ton weight dropped 

on the head of industry from a great height.  There is no hope of complying with it and 

remaining in the business of providing small principal, short term credit.   

 

 

5. Consumer protection and Industry Preservation – not inconsistent 

5.1 For years, the payday and microlending industry has been the subject of claims that they are 

nothing but predators and “loan sharks”.  Two things, predominantly, has allowed this take 

place: 

(a) Bad operators, or “cowboys”; and 

 

(b) Annualised percentage rates. 

 

5.2 Just like any industry, payday and microlending has suffered due to operators doing “the 

wrong thing”.  A casual look at the history of media articles about the industry are peppered 

with references to these lenders; the $500 payday loan that becomes “thousands”, the 

lender who continues to lend to the borrower after being begged not to and the lender who 

threatens to take all the possessions of a pensioner who fails to pay their loan.   

This industry is not alone in suffering at the hands of operators who do the wrong thing.  It’s 

not hard for the average person to think of instances where they have seen reports of 

shonky builders, negligent doctors, corrupt cops and so on.  Yet, overall, these groups don’t 

suffer from an unduly negative perception.   

However, in the case of payday and micro lenders, the actions of the few have led to the 

judgment against every one.  And this is despite the best efforts of industry as a whole, for 

example through the actions of the National Financial Services Federation and the Financiers 

Association of Australia, to campaign for the reforms necessary to get rid of the bad 

operators.  The evidence of this campaign is captured in the range of public submissions 

made by these groups, and others, over the years at state and federal level. 

5.3 The overarching problem that industry suffers from is the requirement to express charges in 

the form of an annualised percentage rate, and the mechanism by which that figure is 

derived.  I’ve already explained, in part 2 of this submission, how a total charge of $1 can 

become 365% under the mechanism.  A percentage rate is not a measure of cost in credit, 

until it is related back to a principal figure and a time frame.   

 

Unfortunately, the average person is not aware of this and will automatically compare one 

interest rate to another on commensurate terms, without taking into account the amounts 

and time frames to which the rate relates.  It is truly like trying to compare apples and 

oranges, and industry is hamstrung through the Code requirement to express costs using this 
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method.  The negative view industry suffers from must be recognised for the artificial, 

incorrect view that it is. 

 

5.4 From there, the simple fact of the need for the service provided by industry must be 

acknowledged.  There is no such thing as creating demand by making supply possible.  All 

that supply can do is cause a demand to be realised that may not have previously been 

apparent.  It’s an unfortunate fact that many people are finding themselves in a situation 

where they are living beyond their immediate means.  On one end this shows as the means 

to achieve the “Australian dream” of owning your own home slipping out of reach of many 

average Australians.  On the other end, it’s being behind in the rent, or unable to pay the car 

registration on time.  

 

5.5 Financial exclusion at the lower end of the lending spectrum, where payday and micro loans 

exist, can cause real, immediate issues to people.  This could include: 

 

(a) Being overdrawn on a bank account, and incurring a fee; 

 

(b) Not being able to pay the registration on the car and having to choose between 

driving illegally or going without a mode of transport; 

 

(c) Simply losing their mode of transport through an inability to pay  for repairs; 

 

(d) Not being able to obtain housing because of the lack of a rental bond; or 

  

(e) Losing their current accommodation because of a temporary inability to pay rent. 

These are just examples of real potential outcomes when people are not able to access small 

amounts of finance, quickly.   

5.6 An option must exist for consumers to be able to cope with these expenses if they are not 

able to finance them themselves.  That money either has to come publicly or privately.  I 

doubt that the government, in general, is willing to fund all the money needed to do this.  

The only other option is private concerns, either commercial or charitable.  Charity, 

unfortunately, will never practically be able to supply sufficient funding to cope with 

demand.  Plus, for either government or charity, their processing times are generally 

unfeasible.  Most payday and micro lenders can offer same day access to funds. 

 

That just leaves commercial lenders, and government must allow them to achieve a 

commercial return – otherwise they will exit the industry.  The provisions of the Bill WILL 

cause that to happen.   

 

5.7 Payday and micro lenders have been labelled as a problem to society.  This is simply not true.  

In a perfect society where everyone had enough money, they would not exist.  That does not 

mean that they are negative or bad, it just means that they’re a symptom of a flaw in 

society.  If no one committed crimes, we wouldn’t need police.  Yet, you don’t see anyone 

saying that we should get rid of them. 
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As with any malady, simply removing a symptom will do nothing to address what is wrong.  

All it does is increase the stress and discomfort of the patient.  Removing industry from 

society will do exactly that.  Taking lenders away will not stop people needing access to 

funds; it will only remove what is perhaps the only viable option for a specific sector of the 

community. 
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6. Consideration of the National Australia Bank report “Do You Really Want to Hurt Me?: 

Exploring the Costs of Fringe Lending” 

In March 2010, the National Australia Bank and the Small Loans Pilot Advisory Group 

published a report entitled “Do You Really Want to Hurt Me?: Exploring the Costs of Fringe 

Lending” which was the culmination of a pilot study into “fringe” lending where the bank 

teamed up with a commercial entity to go out and provide loans to determine the actual 

breakeven point for this type of loan.  The report was backed by an advisory group made up 

of: 

- Australian Financial Counselling and Credit Reform Association; 

- Brotherhood of St Laurence; 

- CHOICE; 

- Consumer Action Law Centre; 

- Consumer Affairs Victoria; 

- Foresters Community Finance; 

- Good Shepherd Youth & Family Service; 

- Griffith University; 

- NSW Office of Fair Trading; 

- Queensland Department of Justice and Attorney-General (which incorporated the 

Office of Fair Trading in Queensland at the time); and 

- RMIT University. 

This list reads like a shopping list of pro-capping groups.  This should give an indication that 

there is little to no chance that the information contained in the report could be accused of 

being biased towards industry.  If anything, the opposite is true. 

The pilot set out to provide loans in the range of $1,000 to $5,000, and ended up with an 

average loan of $2,900.  It acknowledged, in various places, that this is nowhere near the 

range comprising payday lending.  It is also only barely within the range of microlending 

(which has an average loan of $1,000).  These points, however, are not the information I 

wish to direct the committee to. 

The important part of the report is contained on pages 11 to 14, which are attached as 

Annexure 11.  Perhaps the most telling data is on page 14 under the heading “Scenario 4 – 

What is the lowest possible loan size?”  This section provides: 

(a) Calculations were made to look at the smallest average loan that could be written to 

stay under a 48% APR cap, over a year and with a profit margin of 20 cents in the 

dollar.  This margin is not expressed as gross or net; 

 

(b) A $100 million loan portfolio is needed to support an average loan of $605 (or over 

165,000 loans at a time) ; 

 

(c) A $50 million loan portfolio is needed to support an average loan of $635 (or over 

78,000 loans at a time); 
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(d) A $20 million loan portfolio is needed to support an average loan of $735 (or over 

27,000 loans at a time); and 

 

(e) An $8.8 million loan portfolio is needed to support an average loan of $1,700 (or 

over 5,000 loans at a time). 

No mention is made of how the costs of administering the actual number of loans are 

factored in to the figures.  It must be further acknowledged that these figures do not factor 

in the costs of the federal licensing regime, which only serves to increase the cost base for 

the provision of loans. 

To give an indication of actual figures, across the twenty or so separate companies in our 

business group there was an estimated, average loan portfolio per company of $300,000 at 

any one time, with an average loan of $1,000.  This amount was constrained by such things 

as level of demand, availability of funds (all funds being internally sourced) and suitability of 

applicants. 

$300,000 is a long way short of the NAB’s projected breakeven point. 

While it’s a shame that the figures did not include calculations against the average payday 

loan of $250 or the average microloan of $1,000, the figures are very telling.  When they are 

considered in light of the backing by pro-capping proponents, it is extremely disturbing that 

there is still support for a 48% APR cap. 
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7. DIRECTORY OF ANNEXURES 

 

 

No. Title Section 

Reference 

Number 

of pages 

1 File Note – New South Wales Office of Fair Trading 

regarding review of the cap, 3 December, 2007 

2.17 1 

2 Form letter from Queensland elected representatives 

concerning the cap “working” in New South Wales, 9 

January, 2008 

2.17 2 

3 Letter from Premier Beattie to Minister Keech, 10 April, 

2007 

2.26 2 

4 Letter from Legal Aid Queensland’s [REDACTED] to Courier 

Mail journalist [REDACTED], 14 December, 2006 

2.28 4 

5 Letter from Legal Aid Queensland, under Freedom of 

Information, concerning complaint statistics, 22 April, 2008 

2.31 3 

6 Excerpt from National Financial Services Federation (Qld) 

Inc submission to Queensland government, February, 2008 

3.5b 2 

7 Letter from Department of Consumer and Employment 

Protection, Western Australia regarding Freedom of 

Information application, 16 December, 2008 

3.8 2 

8 Letter and email from Department of Consumer and 

Employment Protection, Western Australia regarding 

Freedom of Information denial, 22 June to 20 July, 2009 

3.9 2 

9 Expenses versus Interest Rate Cap Comparison document, 

23 April, 2007 

4B.7 3 

10 Excerpt from actuarial advice concerning the interest rate 

cap formula, 20 December, 2007 

4G.5 3 

11 Excerpt from National Australia Bank report “Do You Really 

Want to Hurt Me? Exploring the Costs of Fringe Lending”, 

March 2010 

6 4 
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ANNEXURE 1 

 

File Note – New South Wales Office of Fair Trading regarding review of the cap, 3 December, 2007 

 

Number of pages: 1 
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ANNEXURE 2 

 

Form letter from Queensland elected representatives concerning the cap “working” in New South 

Wales, 9 January, 2008 

 

Number of pages: 2 
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Letter from Premier Beattie to Minister Keech, 10 April, 2007 

 

Number of pages: 2 
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Letter from Legal Aid Queensland’s [REDACTED] to Courier Mail journalist [REDACTED], 14 

December, 2006 

 

Number of pages: 4 
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ANNEXURE 5 

 

Letter from Legal Aid Queensland, under Freedom of Information, concerning complaint statistics, 

22 April, 2008 

 

Number of pages: 3 
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ANNEXURE 6 

 

Excerpt from National Financial Services Federation (Qld) Inc submission to Queensland 

government, February, 2008 

 

Number of pages: 2 
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ANNEXURE 7 

 

Letter from Department of Consumer and Employment Protection, Western Australia regarding 

Freedom of Information application, 16 December, 2008 

 

Number of pages: 2 
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ANNEXURE 8 

 

Letter and email from Department of Consumer and Employment Protection, Western Australia 

regarding Freedom of Information denial, 22 June to 20 July, 2009 

 

Number of pages: 2 
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ANNEXURE 9 

 

Expenses versus Interest Rate Cap Comparison document, 23 April, 2007 

 

Number of pages: 3 
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ANNEXURE 10 

 

Excerpt from actuarial advice concerning the interest rate cap formula, 20 December, 2007 

 

Number of pages: 3 
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ANNEXURE 11 

 

Excerpt from National Australia Bank report “Do You Really Want to Hurt Me? Exploring the Costs 

of Fringe Lending”, March 2010 

 

Number of pages: 4 
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

Interest rates – it’s complicated

gathered about loan demographics 

and loan costs and revenues outlined 

in this report, insights were gained 

clearly communicating the structure and 

comparability of interest rates. 

Pilot Advisory Group discussed at length 

how to express the “break-even” pilot 

interest rate. 

It’s a sensitive issue made more 
complex by the facts that:

environment are typically higher than 

those offered by mainstream credit 

providers; and

to express interest rates as comparative 

When we launched the pilot, we used 
the following example to illustrate the 
pilot’s Money Fast interest rate:

Total repayments on a  month $, 

loan = $,., ie $. is the 

interest component. This means, in this 

example, if a borrower is lent $, 

to be repaid in  months they will pay 

an interest component of .% if 

expressed as a percentage of the original 

$, loan amount. This however, is not 

how interest rates are expected to be 

expressed by Australian regulations.

Australian regulation requires that 

loan interest rates must be expressed 

annual percentage rate in s() as a 

annual percentage rate”, stipulating 

in S () that a credit provider can’t 

charge interest in excess of the amount 

determined by applying the daily 

percentage rate to the unpaid daily 

balances.

difference between a flat rate and the 

reduction in the principle of the loan 

(ie the daily balance should be lower if 

the client has started making regular 

repayments) over the course of the loan.  

The flat rate is an upfront calculation 

example, with a flat rate of .%, the 

Early discussions around the interest rate 

show that there is a challenge in clearly 

and simply articulating the interest rate 

in order to communicate the real cost of 

 APR does not appear 

to be a transparent way to inform the 

customer of what they will be paying 

their process ensures that all customers 

are aware of the cost of the money they 

are borrowing and the repayments that 

they are required to make – for example, 

“for every dollar you borrow you will pay 

back this much”.

S ction one:  
the fringe lending landscape cont
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

A primary objective of the Small Loans 

Pilot was to determine the break-even 

interest rate for $, to $, loans 

offered to the typical customer in this 

market.  This section of the report 

 

look at the four interim reports on  

the economics of the pilot. These  

can be found at  

www.nab.com.au/smallloanspilot

How the economics were 
determined

To determine the breakeven interest 

rate to apply to the pilot, an  month 

completed in early . This required  

a number of assumptions:

period the pilot was to run;

expected from fees charged to the 

loans (for example overcharging  

fees), and 

written during the pilot.

The annual operating costs for Money 

would be amortised over  loans, 

which lead to an administration cost per 

loan of about $.

As a part of the Small Loans Pilot it was 

expected that approximately  loans 

would be written with the $ million in 

forecast annual operating costs were 

spread over other anticipated Money  

Additional fee revenue was estimated at 

as  days past due) were estimated  

at %.

To ensure the pilot approximated what 

happens in the fringe lending market, 

cost of funds, or the cost to NAB of 

at .% for the period of the pilot. This 

revenue – which approximated $, 

by the end of the pilot – was used to 

fund research into the pilot and to cover 

any additional costs associated with 

tracking and operating the pilot (for 

example audit fees).  The money did not 

return to NAB.

No upfront fees are charged to Money 

of the forecast.

A key determinant of the breakeven 

interest rate is the make-up of the loan 

portfolio, in particular the number of 

smaller loans, which would then affect 

the average loan size of the portfolio. The 

smaller the (average) loan the greater 

costs that need to be recouped through 

the interest rate, and so the higher the 

interest rate that needs to apply to  

the portfolio. 

The forecast average sized loan in the 

After forecasting the cash flows a 

for the pilot.  This is equivalent to a flat 

rate of .%, or $. of every  

$ lent.

as close as possible to breakeven, 

calculations resulted in a small positive 

revenues against actual costs and 

revenues can be found in Table (i)  

on page .

Actual costs and revenues

the total amount lent over the pilot 

period was $.m and a total of  

loans were written.  

Results of the pilot were as follows:

$,, larger than the forecast size  

of $,. 

against a forecast of $.. 

 

a forecast of %.  

loan was larger than the forecast cost 

of $.

above have the individual effect of 

lowering the breakeven interest rate, 

while the last outcome has the effect of 

increasing the breakeven interest rate.

Table (i) on page  illustrates a 

breakdown of these loans and cash flows 

associated.

.%) applied to the portfolio of loans 

relies on  months of forecast data as 

some loans in the portfolio will continue 

to be paid off over the following  

relied upon, the actual outcomes for the 

pilot are used, for example loan defaults 

of .%.

S ction two: 
economics
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

Using the pilot outcomes to 
examine the economics of  
small loans

The value of actual cost and revenue data 

obtained during the small loans pilot 

lies not so much in looking back at the 

information to look more closely at the 

economics of lending in the fringe sector.

Scenario  – reducing the 
average loan size

Loan size is a key economic driver of 

lending small amounts of credit in this 

market – if loan size decreases, each 

loan in the portfolio will attract a higher 

information from the pilot to the forecast 

portfolio of loans at the commencement 

of the pilot (where the average loan size 

was $,), we are able to explore what 

changes.

The assumptions behind this scenario are 

that  loans are written in a year and 

are paid back over  months.  All other 

cost and revenue data is from the actual 

outcomes from the pilot.

average loan size of around $, and 

repayments over  months, the data 

of .%) is required to breakeven.  

rate of .%) would need to be charged 

to customers. This is on the basis that all 

loans have no up-front fees.

This modelling allows a direct 

comparison with the forecast made at 

the beginning of the pilot. The forecast 

.% (flat rate of .%) compared 

.%) using data arising out of the pilot. 

The impact of the makeup of any lending 

portfolio in the fringe lending market is 

highlighted here – the higher the average 

loan size the lower the breakeven 

the average loan size from about $, 

from .% to .%.

lowest average loan size for a portfolio 

the % per annum cap that operates in 

some States. The data shows that to be 

at a (breakeven) rate of % per annum, 

the average loan size can only decrease 

to $,.

as it has implications of lending that 

occurs below an average size of $, 

over a period of a year.  

The pilot data shows that it is not 

operate within the % per annum 

cap for loans of $, or smaller for a 

portfolio of  loans or less for loan 

terms of one year or less.

period is less than  months, the 

are made for less than  months. 

Scenario  – increasing the  
loan portfolio

The pilot was limited to a $ million 

recurrent capital pool (equating to a total 

of $. million), which equated to  

loans being written over  months.  As 

cost from loan administration would be 

averaged over a portfolio of  loans.  

Another way of looking at the pilot 

results is to calculate the minimum 

and sustainably run a lending program.  

Like loan size, loan volume also 

influences the break-even interest rate.  

The greater the volume of loans, the 

the loan portfolio - effectively decreasing 

be the minimum amount of capital 

required to operate a lending program 

The results show that the minimum 

capital required to run a loan portfolio 

where the average loan size is $,  

and is paid back over  months is  

$. million.

This allows about  loans per year 

and would see customers charged an 

the lender of  cents in the dollar). 

to look at the impact a much larger 

Assuming an average loan size of 

margin, the following outcomes are 

possible:

million of loans are written per year, an 

.% is possible.

.% is possible.

 

is possible.

Scenario  - What is the lowest 
possible APR?

The modelling also allows us to look 

at the case highlighted in “loan size 

scenario section” with a portfolio with an 

average loan size of $, and with a  

$ million of $, loans are written 

.% is possible.

S ction two: 
economics cont
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

.% is possible.

 

is possible.

Scenario  - What is the lowest 
possible loan size?

at the smallest average loan that is 

possible to be written and stay under 

the % cap, and paid back over a year, 

dollar:

$ million of loans are written per 

year, the smallest average size loan 

that this lender would need to lend 

over , loans in a year).

average size loan possible is $.

average size loan possible is $.

the smallest average size loan possible 

is $, as discussed earlier. 

This analysis shows how mainstream 

lenders are able to keep their interest 

rates low by lending at a considerable 

often at the expense of higher risk 

criteria needed to run such programs.  

The analysis also shows that large fringe 

lenders, say with portfolios between  

$ million and $ million, are capable 

of delivering interest rates well below  

the % cap where the average loan  

size is around $,. 

lenders with portfolios of between $ 

million and $ million cannot lend 

small amounts of money, say less than 

$ over a year and remain under  

the cap.

Conclusions from modelling

balance between average loan size, the 

size of a lending portfolio and loan term.   

This much was known before the small 

loans pilot.

The pilot can, however, speak to some 

modelling suggests that you cannot lend 

of less than $ million and an average 

loan size of $, or less for a loan term 

of one year. 

The modelling also suggests that for 

a reasonable sized loan portfolio of 

approximately  loans at an average 

range of around % to % is required 

 

in the dollar. This requires a capital  

pool of around $. million and may  

be considered an average lender in  

this space.

Although considerably higher than 

mainstream bank lending, this would be 

considered a low cost lending model in 

the fringe lending sector and is below 

government regulated interest rate caps 

of % that operates in some States.  

The modelling shows the need to 

investigate further the provision of 

loans with less than an average size of 

$.  Even large lenders (with portfolios 

greater than $ million) would struggle 

to deliver such loans under the % 

per annum cap.  This would be further 

exacerbated if the lending period was 

shorter than a year. 

ability of lenders to meet legislative 

requirements when lending small 

amounts of money, and second, the 

ability of customers to be protected 

under such loans where they will be 

paying interest in excess of regulated 

levels. 

Section two: 
economics cont
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