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1. I refer to your letter of 1 September 2021. 
 
2. Rear Admiral His Honour Justice MJ Slattery, AM, RAN, my predecessor, expressed in 
the 2020 JAG Annual Report to Parliament a note of caution about one aspect of the 
proposals to amend the Defence Force Discipline Act 1982 (DFDA). This cautionary note 
concerns s. 48A of the proposed legislation. I set out below the relevant paragraphs from his 
Report: 

 Cyber Bullying Offences and ADF Members 

91. I express a note of caution about one aspect of forthcoming proposals to amend the DFDA 
as a result of the work of the SDIT. It is proposed to introduce into the DFDA a cyber bullying 
offence. A proposed s. 48A, would make it an offence for a defence member to use a social 
media service or relevant electronic service ‘in a way that a reasonable person would regard as 
offensive or as threatening, intimidating, harassing or humiliating another person’. The offence 
would provide a maximum punishment of imprisonment for two years and may be chargeable 
before summary discipline authorities. 

92. The closest provision to this proposal in Commonwealth legislation appears to be Criminal 
Code Act 1995 (Cth) (Criminal Code) s. 474.17, which makes it an offence to use a carriage 
service in a way that ‘reasonable persons would regard as being, in all the circumstances, 
menacing, harassing or offensive’ and which provides for a penalty of up to three years 
imprisonment. The wording of s. 474.17 provides a more demanding test for criminal liability 
than the proposed s. 48A and consequently carries a higher maximum penalty. As a ‘territory 
offence’1 this offence is currently available for use in the discipline system. 

93.  This proposed s. 48A offence requires no connection to the discipline of the Defence Force 
beyond the accused being a member of the Defence Force. This is exceptional. Other offences 
in the DFDA generally have either explicit connection to service in the Defence Force or have 
either a close civilian criminal law counterpart with equivalent penalties. But this proposed 
provision is not overtly connected to the performance of service in the Defence Force or to 
Defence property and it would more readily impose criminal liability on a Defence member for 
conduct in the general community than applies to other members of the general community. 

                                                 
1 DFDA, s. 61  

Defence Legislation Amendment (Discipline Reform) Bill 2021 [provisions]
Submission 2



Defence Legislation Amendment (Discipline Reform) Bill 2021 [provisions]
Submission 2




