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Committee Secretary

Senate Legal and Constitutional Affairs Committee
PO Box 6100

Parliament House

CANBERRA ACT 2600

legcon.sen@aph.gov.au

Dear Committee Secretary,

RE: Australian Small Business and Family Enterprise Ombudsman Bill 2015 and the
Australian Small Business and Family Enterprise Ombudsman (Consequential and
Transitional Provisions) Bill 2015

Thank you for giving the Office of the NSW Small Business Commissioner (OSBC) the
opportunity to comment on the Australian Small Business and Family Enterprise Ombudsman Bill
2015 (the Bill) and the Consequential Transitional Provisions Bill 2015.

Enhancement of the existing Australian Small Business Commissioner (ASBC) role represents a
positive opportunity to develop the framework for a highly regarded advocate who can act as a
conduit to, and representative for, small business issues at the Federal level. The OSBC does
hold concerns however that the legislation is overly prescriptive and onerous which goes against
the Commonwealth Government’s overarching objective of reducing red tape.

The OSBC was established to advocate on behalf of small businesses in NSW and support small
businesses by:

e providing dispute resolution services,

o delivering quality business advice through Small Biz Connect, and

e speaking up for small business within government.

The establishment of the OSBC and the role of the Commissioner was formalised when the Small
Business Commissioner Act 2013 (the SBC Act) commenced on 18 September 2013. This Act
evens out the playing field for small businesses in NSW.

| have considered the Bills and Explanatory Memorandum in close detail and have attached a
table at TAB A which sets out the OSBC’s comments on specific provisions in the Bill. More
broadly however the OSBC has several key concerns about the drafting of the Bill which warrant
additional reference below.

Operational implications of the Bill

In its current form the Bill is unclear about how referrals between the Ombudsman and the States
and Territories will occur in practice and in what instances a conflict will occur with legislation of
the States and Territories. The OSBC has concerns about whether the level of service able to be
offered to small businesses by other Commonwealth and State-based agencies may be
diminished if matters which fall within s35 and s65 of the Bill are not able to be handled
expeditiously by that agency due to the fact that the matter may need to first be referred to the
Ombudsman.

The Bill is confusing for small businesses or their representatives trying to ascertain whether they
should go to a State-based Commissioner for assistance or the Ombudsman. Such a scenario is
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of concern to the OSBC particularly given the Bill does not address the ambiguities about how
such a situation will be managed.

Advice received from the NSW Crown Solicitor's Office (CSO) is that the Ombudsman would
have concurrent, not exclusive legislative power with respect to those matters that have some
territorial connection to NSW. There is a concern about the ambiguity that a small business or
their representative may face about which body is best placed to deal with their matter.
Consequently it is critical that these issues are addressed in a Memorandum of Understanding
unless improved clarity can be included in the Bill. This gives scope for delays and abuse of
process.

Express reference to Small Business Commissioners

The OSBC notes that the definition of an “agency” at s8 of the Bill has been amended to allow the
Minister to prescribe bodies as agencies for the purposes of the Bill. This is critical to ensure that
parties reading the legislation understand that State-based Small Business Commissioners,
which deliver very similar services to that of the Ombudsman, are captured under this definition.
This is of key importance given there is a need to ensure that roles and responsibilities are not
duplicated between the Ombudsman and the Commissioners. This will similarly assist in
addressing confusion and ambiguity regarding key referral bodies.

Independence of the Ombudsman

The OSBC queries whether the level of direction able to be given to the Ombudsman from the
Minister aligns with the references in the Explanatory Memorandum to the objective of
impartiality. If the Ombudsman is truly going to be able to make credible inquiries into the
concerns of small businesses and family enterprises arising out of legislation, policies and
practices, the Ombudsman needs to have the certainty that the Minister will not alter any findings
or recommendations made by the Ombudsman. In its current form the provisions in the Bill
diminish the Ombudsman'’s independence from the Government of the day and risk limiting the
Ombudsman’s ability to be non-partisan.

For the OSBC’s comments on the Bill more broadly please see the commentary at TAB A.

Thank you for the opportunity to comment. Should you wish to discuss any of the issues raised in
this submission further please contact Principal Advocacy Advisor, on
or

Yours sincerely )

Robyn Hobps OAM
NSW Small Business Commissioner

=Auly 2015
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