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Submission to the Senate Economics Legislation Committee concerning the
Corporations Amendment (Improving or Litigation Funding Participants) Bill 2021

1 This submission is made on a personal basis. Given the period of review and the time of
year, it was not possible to circulate this submission within the Firm for comment. Hence, the
personal submission.

2 Litigation funded class actions are here to stay. Whatever criticism can be made of such
actions, they do provide a means whereby a wide group of individuals can pursue a claim.
Difficulties emerge in the commercial objectives of litigation funders, lawyers and, at times, the
process itself. It is disappointing to many that the true basis for the litigated dispute is often
clouded in competing actions, funding disagreements and inter-class disputes.

3 The proposed legislation is the latest in several governmental attempts at trying to control the
parameters of the class action genie by seeking to legislate for a minimum return to claimants.
In most respects it succeeds.

4 Perhaps some introductory remarks.

5 The submissions received by the Committee make interesting reading. They largely repeat
themes from prior reviews into this area. Everyone agrees that access to justice is important.
It is perhaps the terms of such access that excite comment. The proposed legislation
considers the return to the class of 70% is important, whereas the arguments for funders
seem to come from the space of ensuring the opportunity for a claim so that, in the terms of
the PJCCFS report as approved by Woodsford Litigation Funding Limited (Woodsford)
“litigation funders ought to be reimbursed for the costs incurred and make a profit which is
reasonable and proportionate to the risk undertaken”.

6 That last point is important. Woodsford usefully set out the risks in [17] of its submission —
“the risk it will lose its investment/the cash costs of pursuing the litigation and the risk of
having to pay the defendant's costs if the class action is unsuccessful, and the class members
assume no risk.”

7 Justice Murphy made a similar point in [30] of Endeavour River Pty Ltd v MG Responsible
Entity Limited [2019] FCA 1719 in looking at the actual risks of the funder in the
circumstances of the case

8 So, the answer to the access to justice issue appears to lie in considering the risks of funders
in relation to the matters that they determine to fund.

9 As to risk, Justice Murphy in Endeavour Energy (No 2) [2020] FCA 968 did approve a
premium of 25% meaning a return on investment of the funder of 502%, see [41 — 42].

10 Most funders take out After the Event (or ATE) insurance against adverse costs orders. Such
insurance is quite prevalent now. Usually, the premium is deducted from any settlement as
an expense of the funding. So, the risk of an adverse costs order may be low. Indeed, the
vast bulk of civil matters settle, often early and before a trial or even a judgment. The risks
identified by Woodsford seem to be getting smaller.

11 It will also depend on the matter itself. Previously, publicly listed funders would publish the
number of queries they received each quarter compared to the number they actually funded.
The numbers of take ups were very low compared to the queries received. Possibly, the
investment criteria (and expected risk/return ratios) of the respective funders determined only
a small percentage received available capital for funding. It would be interesting to see these
figures presented to the Committee.

12 So, let’s turn to the proposed legislation.
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