The Secretary
Senate Legal and Constitutional Affairs Committee
Parliament House, Canberra

Re: inquiry into the Marriage Equality Amendment Bill 2010
Dear Secretary,

Please find attached my personal submission to the Marriage Equality Amendment Bill
inquiry.

The substance of my submission is taken from my work for a book on the subject of
marriage equality I co-authored in 2010. It was titled, Why v Why: gay marriage. I am
submitting some of the work I prepared for that book because the book’s format
compelled a systematic approach to the issue which I hope benefits the Committee’s
considerations. I have also attached a rebuttal to the anti-equality stance of my co-
author, Mr Bill Muehlenberg. While this rebuttal is specific to his views on marriage
equality it has bearing on many of the objections raised more generally by those opposed
to the legislation you are considering.

Please contact me if you have any questions about my submission.

Best wishes,
Rodney Croome.



WHY SAME-SEX COUPLES SHOULD BE
ALLOWED TO MARRY

Introduction
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For many supporters of same-sex marriage their case is obvious. The words “fairness”, “equity”, “respect”
and, above all, “love”, occur frequently in the everyday conversations, talk-back radio calls, and letters-to-
the-editor, explaining the need for reform.

But marriage equality is about more than these heart-felt values, as important as they are.

Allowing same-sex couples the right to marry is crucial to removing legal and social discrimination against
gay and lesbian people and to recognising their equal citizenship and humanity.

Marriage brings with it many practical legal and social benefits for same-sex couples and their families.
Marriage equality will also strengthen the institution of marriage by allowing it to embrace those same-sex
couples who want to uphold its values.

When we consider the purpose of marriage in today’s society we can see that same-sex partners can fulfil
that purpose. When we consider the alternatives put forward for same-sex marriage it is obvious there are

no substitutes for the right to participate in such a universal and valued institution.

Finally, the growing support for marriage equality shows decision-makers who oppose it are increasingly
out of step.

The reasons why same-sex couples should be allowed to marry are:

1 Because, without the right to marry, same-sex partners are not free and equal citizens

2 Because being unable to marry creates legal disadvantages

3 Because marriage has practical social and cultural benefits for same-sex couples and their children
4 Because same-sex marriage is good for marriage

5 Because religion and children are arguments for marriage equality, not against it

6 Because the alternatives don’t offer full equality or recognition

7 Because of strong and growing support for equality



1. Because without the right to marry, same-sex partners are not free and equal citizens

“Gay people, like all human beings, love and want to declare love, want inclusion in the community and the equal
choices and possibilities that belong to us all... Marriage equality is the precondition for these rights, these protections,
this inclusion, this full citizenship.” '

US marriage equality advocate, Evan Wolfson

For many same-sex partners the right to marry is about the equal recognition of their relationship in the
law and in society, and the freedom to marry the person they love most in the world.

The principle that same-sex couples are not fully equal until they can marry has been affirmed by courts
and governments around the globe. In one of the ground-breaking court cases that led to marriage equality
in Canada, the Supreme Court of British Columbia put it succinctly:

“..Redefinition of marriage to include same-sex couples...is the only road to true equality for same-sex couples.”*

The idea of “true equality” was brought into sharp focus in Australia in 2008 when the Federal Labor
Government amended almost a hundred laws - governing everything from superannuation through
taxation to social security and immigration - to ensure the spousal rights and responsibilities these laws
grant flow equally to opposite and same-sex cohabiting, “de facto” partners. The single law from which
discrimination against same-sex partners was not removed was the Marriage Act. As Davina Storer wrote
in her submission to the 2009 Senate marriage equality inquiry (unless otherwise indicated, the ensuing
personal stories are all taken from inquiry submissions’), the partial 2008 reform had the effect of
highlighting that equality in marriage is the corner-stone of full legal equality:

“I applaud the recent changes made to many federal laws to acknowledge same sex entitlements. I believe it is fair that
same sex couples are treated equally to everyone else and that we should all be taxed the same way. But this is only fair
if same sex couples are treated equally in every way, not in a watered down ‘partial equality’ that suits the government,
but still separates us from our heterosexual friends.”

As we shall see in later sections, just as the meaning of marriage goes beyond the law, so the “equality” in
“marriage equality” is not limited to legal equality. It takes in all the discrimination, disadvantage and
stigma a ban on same-sex marriage creates, reinforces or is used to justify. We shall also see that attempts
to undermine the case for equality by portraying opposite and same-sex relationships as inherently
unequal, or marriage and same-sex relationships as inherently incompatible, are flawed.

Alongside equality, personal autonomy or the “liberty” to choose one’s own marriage partner has been
identified by decision-makers in other countries as a fundamental right breached by the failure to allow
same-sex marriages.

According to the Massachusetts Supreme Court:

“Barred access to the protections, benefits, and obligations of civil marriage, a person who enters into an intimate,
exclusive union with another of the same sex is arbitrarily deprived of membership in one of our community's most
rewarding and cherished institutions. That exclusion is incompatible with the constitutional principle of respect for
individual autonomy."*

But like the principle of equality, the impact of denying same-sex couples freedom to marry goes beyond
the law. For those people denied the right to marry the person they love, marriage is synonymous with

freedom from second-class legal and social status.

The association between the freedom to marry and freedom from second-class status is well understood by
those who have fought for the civil rights of people of colour.

In 1958, in the midst of the struggle for black civil rights in America, Martin Luther King Jr declared:



“When any society says that I cannot marry a certain person, that society has cut off a segment of my freedom.”’>

In 1959, the German-American philosopher and political theorist Hannah Arendt made the same point in
greater detail:

“The right to marry whoever one wishes is an elementary human right compared to which 'the right to attend an
integrated school, the right to sit where one pleases on a bus, the right to go into any hotel or recreation area or place of
amusement, regardless of one's skin color or race' are minor indeed. Even political rights, like the right to vote, and
nearly all other rights enumerated in the Constitution, are secondary to the inalienable human rights to 'life, liberty and
the pursuit of happiness' proclaimed in the Declaration of Independence, and to this category the right to home and
marriage unquestionably belongs.”

Inspired by this idea, a black woman from Virginia, Mildred Loving, and her white husband, Richard,
took state laws barring their interracial union all the way to the US Supreme Court and in 1967 succeeded
in having them struck down.’

What many Australians don’t know is that laws with an effect similar to those against which Mrs Loving
fought, existed here for a century, and were central to the struggle for Aboriginal rights. Beginning in
Victoria in the 1860s and reaching their most extreme form in Western Australia and Queensland in the
1930s, Aboriginal Protection Acts allowed state officials to determine who Aborigines could or could not
marry. These laws were used for different purposes at different times. Queensland’s policy was generally
one of preventing black/white unions. WA'’s evolved in the opposite direction, preventing “half-castes”
from marrying other Aborigines in order to “breed out the colour”. But no matter what the racist purpose
of these policies, the effect was the same: personal tragedy and political disenfranchisement.?

In 1935 the “half-caste” women of Broome had had enough. They declared in a petition:

“Sometimes we have the chance to marry a man of our own choice. We ask for our Freedom so that when the chance
comes along we can rule our lives and make ourselves true and good citizens.” ’

Thanks to voices like these, freedom to marry rose to the top of the Australian Aboriginal rights agenda,
second only to the right to vote, and stayed there until the states repealed their Protection Acts, and the
national referendum of 1967 confirmed full Aboriginal citizenship.

There is an obvious parallel between the historic struggle of blacks for marriage choice, and today’s
struggle by same-sex partners for the same choice. Mildred Loving understood this. On the 40th
anniversary of the court decision that bears her name, she declared:

“I believe all Americans, no matter their race, no matter their sex, no matter their sexual orientation, should have that
same freedom to marry.” "

According to teacher, Kim Burman, her Australian Aboriginal students also grasp the link:

“When examining the case of Loving V. Virginia, one student pointed out the similarities between interracial marriage
and same-sex marriage. She turned to me and said, "What's the big deal? Why does it matter who you love, or what
you do at home? Why do they even care? When will they ever learn???" She was visibly upset and frustrated that her
elders - the government, religious leaders, community members, those who she looked to for guidance - could not see the
simple truth that she could.”

But the link is not simply that blacks were once told which race to marry while gays and lesbians are told
which sex. It’s not just that our respective relationships were considered undesirable or faulty, or bad for
the children we have. As the Broome petition suggests, there is a direct link between freedom to marry and
full citizenship.

Consider all the other groups in society, along with people of colour and gay and lesbian people, who at
one time or another have been denied the right to marry the partner of their choice: women, people with



disabilities, paupers and prisoners, servants and slaves, people from minority faiths, and people from
different countries or races. What they all have in common is that they have been regarded as too
immature or irresponsible to make what is arguably the most important decision any individual can ever
make, the choice of a life-long partner. Instead they were told that their hearts were untrustworthy and
they should marry as society dictates, or not at all. In the same vein, the gradual acceptance that members
of these groups are fully adult, fully citizens and fully human, has been accompanied by an acceptance of
their right to marry whomever they wished.

It is the acceptance of gay and lesbian Australians as fully members of the Australian nation and the
human family which lies behind many people’s support for marriage equality. My hope is for the day
when, like Mildred Loving and the “half-caste” women of Broome, gays and lesbians will be free to make
their own choice and rule their own lives.



2. Because being unable to marry creates legal disadvantages

I am an Australian citizen living in the United Kingdom who married an English person who is of the same sex in
2006. [But] the moment I stepped on to Australia soil (my home country!) my marriage was not recognised. My partner
was hospitalised in 2007 at St Vincent's and I was informed I had no more rights than a friend and could not be listed
as her spouse on the paperwork hence was only allowed in during visiting hours.

Julianne Clark

As partners who cannot marry, same-sex couples must meet a long list of pre-requisites before they are
deemed to have the legal rights granted to common law or “de facto” relationships. This usually includes a
fixed period of living together. Partners who have recently met, who live apart because of work, or who
have just moved from another state or nation find it hard to qualify.

Even when partners do qualify as a co-habiting couple, their spousal status can be challenged by relatives
and denied by the authorities. Going to court is often the only choice in such circumstances, something
which involves great financial cost, the intrusiveness of testifying and being cross-examined about one’s
intimate life, and, of course, being publicly and irrevocably outed. As Julianne Clark reminds us, the
failure to recognise partner’s rights can be particularly traumatic where one partner requires emergency
medical treatment. But proving your spousal status can also be a problem in everything from
superannuation entitlements to immigration. What’s more, the need to establish the existence of a spousal
relationship is more likely to arise for same-sex partners than for their opposite-sex counterparts. The idea
that same-sex couples have legal rights is relatively new, and is still not understood or accepted by the
relatives of some same-sex partners or by some hospitals, schools or workplaces.

Marriage equality eliminates all this legal uncertainty by allowing couples immediate access to all spousal
rights and protections, and guaranteeing these rights against all challenges. No doctor, bureaucrat or
estranged parent can argue against a marriage certificate.

Another practical problem faced by same-sex couples because they can’t marry is differences in the rights
of de facto partners between the Australian states and territories. Some allow same-sex couples equal
recognition as parents, others don’t. The hurdles couples have to jump over to be deemed de factos also
vary. In contrast, marriage provides the same rights and responsibilities wherever you live in Australia.

Davina Storer explains it this way:

“It might be hard to comprehend if you are not in a same-sex relationship, but we are often not even sure what our
rights are a lot of the time, especially in different states. It is very sad, that in this day and age in Australia, the land of
the 'fair go', there is still a group of citizens like us, who have to regularly log on to Google and devote significant chunks
of time to working out what our rights are in different parts of Australia, whenever we embark on a normal couple
milestone, such as moving interstate, buying a house, having children etc.”

Inconsistency is even more of a problem between nations than it is between states. A marriage in one
country is generally recognised in most others. Marriage is a legal contract that has “portability” as
lawyers say. Of course, only about a dozen places overseas currently recognise foreign same-sex
marriages."' But this is a dozen more than recognise Australian de facto relationships, and the number is
growing all the time.'?

The fact that the list of nations that allow same-sex marriage is growing rapidly highlights another galling
inequity: the Australian Government’s failure to honour same-sex marriages solemnised overseas. When
the Marriage Act was amended in 2004 to make it clear that legally-recognised matrimony is limited to
heterosexual couples, a provision was included explicitly banning the recognition of overseas same-sex
marriages. Since then several thousand Australian same-sex partners have married overseas.”> Some of
these partners are new Australians or expats like Julianne. Most go overseas specifically to marry,
although they do so reluctantly. It is expensive, and an overseas marriage is far harder for families and
friends to attend. If a same-sex marriage solemnised overseas breaks down, it can also be much harder and
more expensive to obtain a divorce than it is for opposite-sex couples in Australia. No wonder a University



of Queensland study, “Not So Private Lives”, has found 91.3% of Australian same-sex couples married
overseas would prefer to marry in Australia.'

But as Davina reminds us, for Australia’s marriage refugees the right to marry is so profoundly important
they are willing to make the sacrifice:

“My partner and I were recently married in Canada, but upon flying home to Australia, our marriage is not recognised
and this has brought significant sadness to not only our lives, but to both of our families who were unable to travel to
Vancouver to be with us on our special day. We spent a small fortune to be legally married. This was money we had
been saving to put towards our first home deposit, but we made the decision to dip in to these funds to be married in a
country where it was legally recognised and neither of us regret this for an instant.”

Regret, no. But frustration, yes. In Julianne’s case we saw the practical problems that arise when legal
same-sex marriages are not honoured. But no less painful is the symbolism of having your matrimonial
status stripped from you and your solemn vows count for nothing, the moment you walk back through
Australian customs. Davina again:

“By refusing to acknowledge our legally witnessed marriage overseas, you tell us we are not equal citizens in Australia.
You tell us and the rest of the community that somehow our love and marriage is "less than" the rest of heterosexual
Australian society. You make us feel unwelcome in our place of birth, compared to the compassion and understanding
we receive in other countries that have true equality.”

The other major set of legal disadvantages faced by same-sex partners because they cannot marry arises
from “seepage” of discrimination from the Marriage Act into other areas of law and policy.

After it wrote a ban on same-sex marriage into Australia’s Marriage Act in 2004, the Federal Coalition
Government of Prime Minister John Howard, frequently used that ban to justify discrimination in other
areas of relationship law. For example, it refused to recognise same-sex partners as de factos, even in
uncontroversial areas like superannuation entitlements. State and territory civil union schemes that
provided same-sex couples with formal recognition and the entitlements of marriage were also targeted,
especially in the Australian Capital Territory (ACT) which, constitutionally, is subordinate to the Federal
Government.

Even in the complex regulations governing marriage, the ban on same-sex marriage has a long reach. It
has been used to justify rules banning registered celebrants from conducting unofficial same-sex
commitment ceremonies (and from referring to opposite-sex partners as anything but “husband” and
“wife” during their wedding ceremonies). It is also the reason the government refuses to issue gay and
lesbian Australians with the documents they require to marry overseas and which opposite-sex partners
receive as a matter of course. Whatever form of recognition they seek, and wherever they seek it,
Australian same-sex couples cannot escape the shadow of their exclusion from the Marriage Act.

In opposition, Labor supported the ban on same-sex marriage. Now in office under Prime Minister Kevin
Rudd, too little has changed. As I've noted already, in 2008 the Federal Labor Government removed
discrimination against same-sex de facto partners in areas like superannuation and taxation. It also
allowed the ACT to adopt a civil union scheme which formally recognises same-sex couples yet still
refuses to allow couples an official, marriage-like ceremony. It has not budged on its refusal to issue same-
sex partners with the documents required for them to marry overseas. Same-sex couples are still frustrated
in their attempts to have official civil union ceremonies here, or official marriages overseas.

As if it weren’t enough to burden same-sex couples with the day-to-day legal problems that arise from
being unable to marry, successive Australian Government’s have used a single discriminatory law — the
Marriage Act — as the foundation for a wall of policies and regulations to defend the definition of marriage
from local and global change. These restrictions on same-sex equality are embarrassing for a nation that
claims to value a fair go for all. In the words of Johnathon Parker:

“I have a great desire to one day be able to marry a partner of my choosing - and have that marriage fully and equally
recognised by the law in this great country that I love. I consider Australia to be a forward thinking, modern country of



pioneers and innovators, however, on this particular issue, Australia seems to be being left behind.”



3. Because marriage has practical social and cultural benefits for couples and their families

“I have been in a happy relationship for 38 years. My partner and I were both migrants arriving to Australia in the
50s. We were a controversial pair. He was German and I was Jewish who not so long before spent my childhood and
adolescence in a concentration camp. Yet we overcame a great obstacle because we have found love was stronger than
hate. We built our lives, together. We brought family to Australia, who in turn prospered and had families of their own.
We lived in the same house we bought and had a wonderful relationship with our neighbours and people at large. Our
foundation was solid. We did not shake any heterosexual foundations.

“We would have loved to be married and be part of society instead of outsiders. I think that in a more enlightened world
there should be more understanding and tolerance for persons of the same sex to be allowed to marry and live equal as
heterosexuals. With the staggering number of divorces around me I wonder how much stronger our foundation was by
comparison.”

Frederick Weisinger

Marriage provides partners, families and the general community with a universal language for love,
commitment and relationships. Terms like “husband”, “wife” and “wedding” are immediately
understood. Marriage is also one of the universal legal and social institutions through which we find
connection and a sense of belonging, not only with our partner, but with our families and communities.

An example of this social aspect of marriage is the fact that marriage conventionally creates kinship
between families as well as partners, hence terms such as “mother-in-law” and “brother-in-law”. Marriages
are usually solemnised by a representative of the state, not only between the marrying partners, but in the
presence of family members and friends. Traditionally, those present at a wedding are symbolically
involved in the ceremony by being asked to voice their view on the union “or forever hold their peace”.

Allowing same-sex couples to marry includes them in the universal language of marriage so fundamental
to everyday interaction. It also provides them with a sense of belonging not otherwise available. Both
result in a real social and cultural benefits. Landmark research led by Lee Badgett, Professor of Economics
at the University of Massachusetts and research director of the Williams Institute for Sexual Orientation
Law and Public Policy at the UCLA Law School, describes and quantifies some of these benefits in two
different places that have allowed same-sex marriages for several years, the Netherlands and
Massachusetts. "

Professor Badgett found that same-sex partners overwhelmingly:

- marry for the same reasons as opposite-sex couples, chiefly because of their shared love and
commitment

- felt marriage had increased their commitment and their sense of responsibility, and had generally
strengthened their relationships

- believed their children were better off after their marriage, chiefly through legal protection for
those children and enhanced feelings of security, stability and acceptance in the children, and

- felt participation and acceptance in their extended families and communities had increased
because of their marriage

Her conclusion was that:

“Overall, the experiences of same-sex couples in two countries, the United States and the Netherlands, suggests that
same-sex couples and their families are strengthened by a policy of marriage equality for same-sex couples.”

Dr Darren Cundy and his partner Warrick concur:

“Marriage is to us a cross-generational ceremony that provides a_framework and context for families to come together to
offer their support and blessing. Marriage ‘says’ to a couple, your family acknowledges you, your community
acknowledges you and the law of the land acknowledges you. To preclude a couple from marriage on the basis of
sexuality sends just the opposite message.”’



Two obvious areas where same-sex couples and their families are strengthened by the greater commitment
and connection that comes with marriage are money and health.

Research shows that the failure of governments to allow same-sex couples to marry limits their financial
self-reliance and heightens their risk of welfare dependence. After reviewing this research, British
academic, Michele Calandrino, concluded:

“Since same-sex partnerships are not legally recognised, homosexual people do not have the possibility to form their own
legally protected family. [Legally recognized] families... represent strong safety nets for individual workers and this
possibility of ‘income-insurance’ is not open to homosexuals.” ¢

In the Australian context, this is less of a problem now that the financial and workplace entitlements of
same-sex de facto partners have been legally recognised. But, insofar as married partners are more
financially interdependent and more likely to stay together longer, including at times of personal crisis, the
economic safety net which marriage provides opposite-sex partners is missing for same-sex partners.

There is also a growing body of research showing that married partners, including same-sex married
partners, are, on average, healthier, happier and longer lived, than their cohabiting peers, or singles.
According to the US Centre for Disease Control, even rates of heart disease, drug use and stress are lower
among married partners. In a wide-ranging review of studies into same-sex couples who marry, Yale Law
Professor William Eskridge, and his colleague, Darren Spedale, identified specific health benefits for these
couples, from the lower levels of stress associated with being more open with family and work colleagues
to lower levels of HIV and other STDs.!”

“For richer for poorer, in sickness and in health”: clearly there are benefits to be had from making these
vows, benefits which are blind to our sexuality and gender. For Allan Swanepoel it makes no sense to
value the benefits of marriage but then hesitate to extend them to same-sex couples:

“I have a gay son, I have always loved him and always will, regardless of his sexual orientation. I feel that for him not
to have the fruits of marriage, like I have for the last 30 years, simply goes against all democratic and basic
Sfundamentals of life.”

As well as excluding same-sex couples from the “fruits of marriage”, the law as it stands exposes them to
the social discrimination that draws its strength from this exclusion.

Denying same-sex partners the right to marry sends out the message that they are not capable of the level
of love and commitment associated with marriage. Impugning their love in this way is particularly
damaging for gays and lesbians because who they love seems to define so much about their lives, at least in
the eyes of others. Discrimination in marriage also says it is acceptable to exclude an entire group of
citizens from important social institutions on the basis of their sexual orientation. These negative messages
are magnified by the fact that marriage is the only federal law which still discriminates on the grounds of
sexual orientation, and because marriage is such a central social institution.

An ever-growing body of social research shows the vulnerability of gay and lesbian people, particularly
young people, to prejudice, stigma and discrimination. They experience unacceptably high levels
discrimination in the workplace, discrimination in other aspects of their lives including at school and in
their families, and hate-motivated assault.’® Gay and lesbian Australians are also more likely to experience
below-average health outcomes including higher levels of depression, due to this prejudice and
discrimination."

Further, research confirms a direct link between these unacceptable levels of discrimination and exclusion
from marriage. A large-scale American study found laws that prevent same-sex couples from marrying
cause the couples to devalue their relationships, feel discriminated against, and experience high levels of
stress and other mental health problems, regardless of whether the couples in question wish to marry.?

Of course, marriage equality will not remove all discrimination, stigma and prejudice against gay and
lesbian people. But it will remove one of the last official refuges for this prejudice. Neither will, marriage
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equality erase the fact that same-sex relationships have been persecuted and criminalised until very
recently. But it will be the fastest acting antidote to this poisonous past.

Benjamin Bridge highlights the link between discrimination in marriage and discrimination more broadly,
as he explains the impact of legal inequality on his life:

“Being officially and publicly denied the choice of whether or not I want to get married to the person I love has definitely
had a negative impact on my life. I am unable to walk down the street as myself for fear of being discriminated against
and heaven forbid I show public affection even if it were to just hold my partners hand. This kind of oppression
permeates throughout every aspect of my life and affects how I work in my place of employment and even how I interact
with my neighbours. Denying equal rights to all but some drives a rift into the subconscious of all Australians, creating
an undesirable "us and them" frame of mind.”

At a time of growing social isolation, exclusion and alienation, when many people yearn to find a genuine
connection with others, it seems perverse that we continue to exclude same-sex couples and their families
from such a universal and fundamental institution of social connection as marriage. As much as anyone,
gay and lesbian people understand the harm caused by this exclusion. It is no coincidence that in the quote
that opened this section, Frederick Weisinger directly linked exclusion from marriage to exclusion from
society. As his story reminds us, marriage is about building bridges not barriers. By allowing same-sex
couples to marry, Australia will have affirmed, not only that discrimination is wrong, but that same-sex
couples belong, and that, for everyone, marriage is still where we find one of our deepest and most
fulfilling connection with others.
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4. Because same-sex marriage is good for marriage

“The fact that not everyone in Australia can marry actually made me hesitate to get married earlier this year. I felt that
if I got married with the law the way it is, I would be supporting the current marriage laws that disallow same sex
couples recognition.”

Marie Brown?!

The debate on same-sex marriage often focuses on the benefits of equality for same-sex partners, but there
are also benefits for marriage as a legal and cultural institution.

Allowing same-sex couples to marry will admit many more couples who seek to uphold the core values of
marriage and are enthusiastic for the institution. It will send out the message that marriage is defined by
love and respect not prejudice and discrimination. It will also prompt opposite-sex couples to re-value
wedlock as an institution in which the over-arching values are love, devotion, and not least, social
inclusion. It shows them that marriage is relevant and resilient enough to embrace changing social
attitudes.

Pro-equality Baptist pastor, Rev Nathan Nettleton, goes even further, arguing that the future of same-sex
marriage and marriage generally are inextricably linked:

“Heterosexual marriage is under threat, but the threat is from within and not from without. The real threats to
marriage come from the commodification of sex and relationships and a consumerist mindset that sees everything as
ephemera that can be discarded and replaced as soon as a new model comes along that offers a greater level of
satisfaction. Unfortunately, when things that we hold dear are under threat from things we feel powerless to tackle, we
have a tendency to deflect the blame onto a scapegoat. I think that is what the churches have often tended to do with the
homosexual community. But now what we have here is a group who are recognising the value of marriage—of faithful,
lifelong vowed relationships—and asking for the right to participate in the benefits of that. Surely if a group who have
been stereotyped as the champions of hedonistic promiscuity begin extolling the virtues of marriage, that can only
increase the regard in which marriage is held by the community as a whole.”

Evidence that allowing same-sex marriage uplifts marriage can be found in those places where the
recognition of same-sex relationships has a relatively long history. In Scandinavia the formal recognition
of same-sex relationships has been in place for longer than anywhere else in the world, and same-sex
marriage is now widely allowed. At the same time, marriage rates among heterosexual couples have
increased after decades of decline, divorce rates have stopped increasing, as has the number of children
raised by unmarried couples.? Similarly, those US states that allow same-sex couples full marriage rights
have the lowest rates of divorce among heterosexual partners. The state which has had marriage equality
the longest, Massachusetts, has the lowest divorce rate of all,?® while those states that have banned same-
sex marriage have the highest divorce rates.”* A review of these examples published in The Wall Street
Journal in 2006 agrees none of this is a coincidence:

“There is no evidence that allowing same-sex couples to marry weakens the institution. If anything, the numbers

indicate the opposite”.”

Of course, opponents of marriage equality argue exactly the opposite, declaring that same-sex marriage
will variously “demean”, “degrade” or “destroy” the institution of marriage. To make their case, they
declare same-sex couples to be incapable of the levels of commitment associated with marriage, citing
studies purportedly showing same-sex relationships are shorter, less happy, less stable and less committed
than opposite-sex relationships. Beware of such studies. They often compare, for example, married
opposite-sex couples with unmarried same-sex couples including those who wouldn’t marry even if they
could”® or, like a commonly-cited Dutch study of HIV risk among young, inner-urban gay men,
deliberately select subjects who are not monogamous.*’

In contrast to these isolated and mis-construed studies, there is a substantial body of peer-reviewed

research which indicates that many same-sex attracted people form committed relationships that are long
term, and that these couples have the same level of relationship quality as opposite-sex couples?. Perhaps
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the most important evidence of all comes those nations that allow same-sex marriage. When we compare
divorce rates between same-sex and opposite-sex couples in the Netherlands, since same-sex partners were
permitted to marry in that country in 2001, we find they are exactly the same?. Clearly, same-sex couples
are just as capable of the level of commitment associated with marriage as their heterosexual peers.

Another fear of marriage-equality opponents is that marriage is such a fragile institution any change poses
a risk too great to take. But if we look at the history of marriage we can see it has changed over the years,
and that these changes, far from weakening the institution, have strengthened it.

It is only in relatively recent times that partners married for love. Before that, marriage was primarily
about the inheritance of property, shoring up ethnic or religious identity and, as we will see in the next
section, the begetting of children. This is why fathers arranged their children’s marriages and women lost
all their legal rights upon marriage. It is why rape was allowed within marriage but contraception banned.
It is why interracial unions were barred and inter-faith unions frowned upon. As old ideas about the
purpose of marriage changed, so did the laws governing it. Divorce was allowed so partners could escape
abusive or unhappy marriages, equal rights were extended to unmarried de facto partners and their
children, marital rape was prohibited, wives were given legal equality, and, as already mentioned, barriers
to interracial marriages were removed. When each of these changes occurred, opponents of change
claimed that the institution of marriage would be destroyed. Clearly, this was not the case. Instead
marriage was reformed, renovated and rejuvenated so that it remained relevant to an ever more tolerant
and egalitarian age. Same-sex marriage is part of the same tradition of reform and renovation.

Citing examples of how marriage has changed reminds us, not only that these change were inevitable, but
that change is essential for marriage to survive. Imagine if marriage was the same institution today that it
was a hundred years ago when wives were virtually property, divorce nearly impossible and the races
effectively segregated? It would no longer be considered relevant and few heterosexual couples would wish
to marry. The same consideration applies to same-sex marriage. As society becomes more accepting of
same-sex relationships, the current prohibition on same-sex marriages will come to be seen as
anachronistic and the institution of marriage as whole will be increasingly seen as an instrument of
prejudice rather than a symbol of love.

The real threat to marriage today comes not from those same-sex couples who seek to become part of the
institution and uphold its values, but from those who would make marriage a vehicle for their prejudices,
and who would fossilise the institution until it was as repellent and irrelevant as these prejudices are fast
becoming.

We can already see this happening in Australia. In my experience, an increasing number of heterosexual
partners share the view of Marie Brown, whose words opened this section, that marriage is diminished by
the discrimination against same-sex relationships that is entrenched in the Marriage Act. Some even go so
far as to refuse to marry while their gay and lesbian friends can’t. In the ears of more and more
Australians, the words celebrants are obliged to say at all marriage ceremonies - “under Australian law
marriage is the union of a man and a woman ¢to the exclusion of all others” - risks becoming a declaration of
prejudice rather than an affirmation of fidelity.

But there is hope. It is offered by those countries that have proven same-sex marriage brings the benefits of
full equality, with none of the dire consequences predicted by opponents of reform.

Like every Australian marriage refugee, Davina Storer has seen this with her own eyes:
“During our time spent in Canada, the country seemed to be functioning well, and there was no evidence that having
same-sex marriage has destroyed family values or broken down social functions in anyway. The religious institution of

marriage is alive and well there and has not been destroyed, and life goes on as usual, and Canadians can truly say that
they have equality in their country.”
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5. Because children and religion are arguments for marriage equality, not against it

“My husband David and I married in a Quaker ceremony in Canberra 2007. The irony of being able to have a
religious ceremony but being prevented from achieving legal recognition due to arguments about the 'sanctity’ of
marriage has always struck me as highlighting one of the many absurdities in the continuing discrimination against
gay, lesbian, bisexual and transgender people.

Evan Gallagher

The Bible and procreation are the two most common arguments against marriage equality. For some
people, marriage is a holy sacrament and same-sex relationships, sinful. We can assume this is what the
head of the Australian Christian Lobby, Jim Wallace, was getting at when he wrote that Prime Minister,
Kevin Rudd’s, opposition to same-sex marriage is based on “personal faith”.*® For others, same-sex
couples are incapable of reproducing while the whole purpose of marriage is to have children. This is why
former Prime Minister, John Howard, said banning same-sex nuptials was justified on the basis that

“same-sex marriage does not contribute to the survival of the species”.*!

In the past there was a clear separation between civil and religious marriage. Marriage pre-exists all
modern religions, including Christianity. Early Christians married under Roman civil law and did not
observe marriage as a sacrament. Only in the later Middle Ages did marriage as a civil institution and
marriage as a religious sacrament converge®?.

In modern times religious and civil marriage have again diverged. In Australian law, and, before that, in
the British legal system Australia inherited, there has been a clear distinction between civil and religious
marriage. It is because of this distinction that the law allows divorce, even though this is expressly
prohibited by Jesus, it prohibits polygamy, arranged marriages, child betrothal and the subordination of
married women, even though these are commonly found in the Old Testament, and it allows marriage
between people of different faiths or no faith.

The legal distinction between civil and religious marriage reflects the same distinction in society.
According to the Australian Bureau of Statistics (ABS) 65% of marriages performed in 2008 were
performed by a civil celebrant rather than a minister of religion. This compares to 42.2% in 1989.%

Rather than appeal directly to the Bible, some religious folk invoke human rights. They declare same-sex
marriage will impinge their freedom of religion because they will be forced, against their beliefs, to conduct
marriage ceremonies for same-sex partners. What they ignore is that in no country that allows same-sex
marriage has this occurred. They also ignore the fact that in Australia marriage celebrants are not forced to
marry anyone against their will.

However, freedom of religion is a real issue for those Christian denominations that conduct same-sex
marriage ceremonies in their churches but are denied the same governmental recognition of these
marriages that other churches receive for the heterosexual marriages they legally solemnise.

In explaining his support for marriage equality, Rev Nathan Nettleton, argues:

“the doctrine of separation of church and state, for which some of my Baptist forebears endured violent persecution,
teaches us firstly that it is a Christian duty to defend the right of others to follow their own conscience before God, free
from coercive attempts to impose conformity of belief or practice; and secondly that the state should not privilege the
convictions of any particular religious tradition, even a majority tradition, over the convictions of those who dissent

from it.”

Put simply, while Biblical injunctions against homosexuality are not a legitimate argument against
marriage equality, religious freedom is a compelling argument in favour of it.

Children

A similar case can be made about procreation. We do not demand from marrying opposite-sex partners
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that they intend to have children, or impose any such legal requirement on them. This is why we allow
partners to marry if they are infertile or passed child bearing age, and to stay married if they use
contraception, don’t have sex, don’t want children, or for whatever reason don’t reproduce. It is also why
Australian law provides the same legal rights, protections and responsibilities to unmarried parents and
their children.

Again, this legal regime reflects changing social norms. According to the ABS, the proportion of
Australian children born outside marriage is increasing, while the proportion of heterosexual couples with
children, compared to those without children, is declining.**

But there is still a widespread belief that marriage benefits children by providing them with stability and
security, which brings us to the other side of the argument: an increasing number of same-sex couples are
raising children - approximately 10-20% according to most studies,* a figure which rises to almost 50% of
female partners over 36 according to a recent national study.* By any count this is many thousands of
Australian children.

Jim Wallace, from the Australian Christian Lobby, thinks this is a bad thing, and another reason to oppose
marriage equality:

“Children benefit most from having two biological parents of the opposite sex. They need the love and role models of the
different genders that a mother and a father can provide, and they need this ideal of marriage to aspire to. Any
redefinition of marriage risks deliberately placing children in relational constraints which deny them a mother or a
father.” 7

However, studies from Australia and overseas show that children in the care of two parents of the same
sex are not disadvantaged by being raised by these parents.

One of the best summaries of the research on same-sex parenting was put together by the Australian
Psychological Society in 2007. It found that

“...parenting practices and children’s outcomes in families parented by lesbian and gay parents are likely to be at least
as favourable as those in families of heterosexual parents, despite the reality that considerable legal discrimination and
inequity remain significant challenges for these families. 38

The benefits to same-sex couples and their children of both marriage and the right to marry were noted
earlier in sections 1, 2 and 3. They include legal security, the removal of harmful discrimination, and a
stronger sense of stability and connection.

As Elizabeth Murray confirms, the only deficiency associated with same-sex parents is the law’s failure to
acknowledge their love:

“I lived with my mum and her same sex partner from the age of 10. I could not have had a better set of parents. They
are my role models when it comes to how a long term relationship should look, and I hope my husband and I are as
happy as they when we have been together for 20 years. Yet these women, who I love dearly, are denied the opportunity
to legally marry. They came to my wedding and celebrated with me - yet I cannot celebrate the same happy occasion
with them. Their union is like a marriage in every sense, so why are they denied that legitimacy? Why was I denied the
legitimacy of my parents being married?”

While the capacity to conceive is not and should not be a pre-requisite for marriage, the stability and
acknowledgment marriage brings, benefits the children of straight and gay couples alike.

Our other half
An argument often associated with the procreational case against marriage equality, is that marriage is

about the complementarity of the sexes. In other words, men and women are essentially different in a way
that makes their union somehow more meaningful.
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The newspaper columnist Piers Akerman believes:

“Among humans, marriage is the joining of a man and a woman, different sexes, one whole....At the simplest, a
marriage is reflected in the relationship between a nut and bolt. A single nut is not much use. Neither is a bolt, but the
two used in tandem as they are designed to be used, form an effective fastener. Two nuts don’t make it, nor two bolts.
Try to put them together and they don’t marry.” %

This argument is profoundly sexist. It assumes gender is a more important feature of an individual than his
or her character, abilities or morality. It is also an argument thinkers have taken issue with for centuries. In
The Symposium Plato reminds us that gender is irrelevant when it comes to finding our “other half”:

“And so, when a person meets the half that is his very own, whatever his orientation, whether it’s to young men or not,
then something wonderful happens: the two are struck from their senses by love, by a sense of belonging to one another,
and by desire, and they don’t want to be separated from one another, not even for a moment.” *

As we’ve seen, the chief preoccupation of marriage equality opponents is to define marriage as something
which precludes same-sex couples, chiefly with appeals to what God wants, what children need, and what
gender difference demands. Even among equality opponents who reject the idea that same-sex
relationships are somehow inferior or threatening, there are many who believe there is some inherent
difference between same-sex and opposite-sex unions which makes the former unable to fulfil the
requirements of marriage as they have defined it. Australia’s Federal Opposition leader, Tony Abbott,
expresses it this way:

“I am not against gay people having solid lasting relationships. I just don't think these can be called "marriages"” any
more than a rose could be called a gardenia or vice versa notwithstanding that they're both beautiful and sweet
scented. !

But it’s clear from both the law and prevailing social attitudes that the purpose of civil marriage in modern
Australia is not to discharge a religious duty, or have children, or “fasten” the sexes.

So what is it’s purpose, and can same-sex couples fulfil this purpose?

I believe most Australians today would agree the role of civil marriage is no more and no less than to
legally entitle and socially acknowledge a loving, committed, enduring, romantic relationship. I also
believe a majority would agree that same-sex relationships can be as loving, and as deserving of legal
protection, as their opposite-sex counterparts. This is why, with overwhelming public support, the equal
marriage-like characteristics of same-sex relationships have been established as principles of public policy
in Australia through the recognition at every level and in every area of law of same-sex de facto marriages.

Australians today no longer believe same-sex relationships are intrinsically different, or unfit for marriage.
Through familiarity with gay and lesbian friends and relatives, heterosexual Australians have come to
understand that sexual orientation does not determine our desire for or experience of love and
commitment. They understand, often far better than their leaders, that wherever love blooms into a life-
long union, a single vine, our common humanity, gives it bud.
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6. Because the alternatives don’t offer full equality or recognition

"As I listened to the arguments that said that the state could legally recognise same-sex relationships but not call it
‘marriage’, I became less and less comfortable with that position. In the end it began to sound snobby. It began to sound
as though the underlying message was 'Please don't let them into our exclusive club'. ‘Please reserve this badge of
honour for our group only, and exclude them.”

Rev Nathan Nettleton*?

As we’ve seen, existing laws that deem cohabiting same-sex couples to be de facto partners do not provide
these partners with the legal security that comes with a marriage certificate.

To address this problem, while maintaining the ban on same-sex marriage, some people advocate civil
unions (“civil union” is a generic term that includes a registered partnership, a civil partnership, and all
other formally-recognised personal unions that are not marriages). But this just creates another set of
problems arising from the failure of civil unions to be a satisfactory substitute for equality in marriage.

Like de facto partnerships, civil unions do not offer the same legal benefits as marriage, even when the law
says they should. This is because they are not as widely understood or respected. Several recent inquiries
into the operation of civil union schemes in Europe and North America® confirm the conclusion of the
2008 New Jersey Civil Union Review Commission:

“A common theme in the testimony gathered by the Commission was that while marriage is universally recognized by
the public, civil union status must be explained repeatedly to employers, doctors, nurses, insurers, teachers, soccer
coaches, emergency room personnel and the children of civil union partners. The testimony suggests that the need to
explain the legal significance of civil union status to decision makers and individuals who provide vital services is more
than a mere inconvenience. ...comments (were) provided by many witnesses regarding medical personnel, school officials
and government workers who denied access and decision-making authority to civil union partners, either initially or
completely, because of a lack of understanding of the rights that flow from civil unions.” *

A low level of recognition is also a problem when it comes to “portability”. In some cases local or state
civil unions aren’t recognised in other states or nationally. National civil union schemes rarely provide
rights in other countries.

But even if a solution can be found to these practical problems, legal unions other than marriage do not
give same-sex couples the respect and acknowledgment that comes with marriage.

As Kim Burman notes, de facto status does not do justice to the reality of deep marriage-like love,
commitment and mutual responsibility between some same-sex partners:

“I live with my partner, who is also female. According to the new laws, she is my 'De Facto'. But I really don't think
that that term even begins to describe what we have together. Our relationship has survived everything that has tried to
pull us apart. We survived when I moved to a new state, with no money or work....In turn, I support her now, when
she cannot work due to an injury. I take care of her on the days that she is in too much pain to move. I drive her to all
or her appointments, and I console her on the days when it's all too much. I love her, and I would be honoured to call
her My Wife. Is this extraordinary? No. It's just what any couple should do for each other. We have our good times,
and our bad times, and we stick together always. How are we less than worthy? How are we not enough?”

Civil unions, too, do not provide full social recognition. They do not necessarily carry the expectation
partners will share their lives completely or the hope of a lifelong union. They do not connote inclusion
within families or create kinship between them. They can lack marriage’s cultural association with mutual
love, commitment and responsibility. There is not even an accepted civil union equivalent of the verb “to
marry. In the words of American marriage equality advocate, Beth Robinson, “nobody writes songs about

civil unions”.®

Worse still, civil unions may actually downgrade the status of same-sex relationships.
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The Massachusetts Supreme Court, like many courts across North America, has confirmed that the right
of equal treatment is not only left unsatisfied by civil union schemes, but is breached by them:

“The dissimilitude between the terms ‘civil marriage’ and ‘civil union’ is not innocuous; it is a considered choice of
language that reflects a demonstrable assigning of same-sex couples to second class status.” *

Civil rights historians like Barbara Cox have drawn the parallel between civil unions and those former
“Jim Crow laws” in the American south which enforced racial segregation:

“...restricting same-sex couples to civil unions is reminiscent of the racism that relegated African-Americans to separate
railroad cars and separate schools. Our society’s experiences with ‘separate and equal’ have shown that separation can
never result in equality because the separation is based on a belief that a distance needs to be maintained between those
in the privileged position and those placed in the inferior position.” ¥

Witnesses at the New Jersey civil union inquiry mentioned above see the effects of this second-class status
on a daily basis:

“Witnesses called the two-tier system created by the Civil Union Act ‘an invitation to discriminate’ and a Gustification
to employers and others’ to treat same-sex couples as ‘less than’ married couples. .. According to the testimony, the Civil
Union Act amounts to a tacit endorsement of discriminatory treatment.”

“Many witnesses noted that the labeling of civil union couples, not as married but in a civil union, has a detrimental
effect on their families, showing children that their parents are different or somehow less than others, which can lead to
teasing and bullying. Many witnesses observed that when the government treats people differently, it emboldens private
citizens of any age to follow suit.” *

Civil unions have not only left unfulfilled their promise of equal rights and respect for same-sex couples,
they appear to have made matters worse. Instead of eliminating discrimination they have entrenched it.
Instead of removing stigma they have inflamed it. Instead of being a step towards full equality they are a
step away.

This is probably why same-sex couples consistently show they prefer marriage to other forms of legal
recognition.

Professor Badgett conducted a study in 2008 which compared take-up rates for civil unions and marriage
across those US states where one or the other was available to same-sex couples. The result was a higher
take-up rate for marriage.®

This is consistent with a large, Australia-wide study by social researcher, Sharon Dane, from the
University of Queensland.® It showed that 55.4% of respondents who were in a same-sex de facto
relationship would marry under Australian law if they had the choice. 25.6% would chose to be in a civil
union, and only 17.7% would remain as de facto partners. Of those respondents currently in a state same-
sex civil union 78.3% would prefer to be married under Australian law. 60% of those in an overseas civil
union or overseas same-sex marriage would prefer to be married in Australia.

Alternatives to marriage are important for providing legal security and/or formal recognition for those
partners who do not wish to marry. In Australia we are lucky to have much stronger legal protections for
cohabiting de facto couples than exist in countries such as Britain and the United States. We also have
state civil union schemes which are some of the best in the world. They provide access to almost all
spousal rights at both a local and national level. They provide these rights to a wider range of personal
relationships and with greater ceremonial recognition, than virtually all civil union schemes
internationally. But there is one piece missing from the jigsaw of legal options available to Australian
couples. That piece is marriage for same-sex partners. The picture is not complete until that piece is in
place, and that place can be taken by no other piece.
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7. Because of strong and growing support for equality

“Society evolves. Social attitudes change...To future generations the prohibition on same-sex marriage will seem as
unfathomable as the prohibition on interracial marriage seems today. The stark question for each of us is, which side of
history do we want to be on?”

Australian marriage equality advocate, Tony Pitman®'

We have seen how marriage equality is a matter of basic human rights, how same-sex couples and their
families benefit legally and socially from this equality, and we how marriage itself is uplifted not
diminished by embracing loving, committed couples regardless of gender.

We have seen that same-sex relationships are equal in their capacity for love and commitment, that
marriage has changed over the years so that the recognition of such love and commitment is now its
primary purpose, and that while marriage still has associations with religion and the raising of children
these are arguments for equality, not against it.

For all these reasons and many more, support for marriage equality is steadily growing. Seven nations,
including Catholic Spain, six US states, including mid-west lowa, and three jurisdictions in Latin America
allowed same-sex marriage at the time of writing>>. This caveat is important because the number is also
accelerating. In Australia, the number of corporations, unions, and community groups that recognise
same-sex marriages is also rapidly increasing.”® Even Government agencies are beginning to acknowledge
the reality of same-sex marriages; in early 2008 the ABS confirmed it will count same-sex married couples
in the next national census.>

In turn, this shift in organisational support reflects a shift in public opinion. In 2004 a Newspoll found that
38% of Australians supported marriage equality while 44% opposed.” In 2007 a Galaxy Poll found that
57% of those surveyed support marriage equality.”® A Galaxy Poll conducted in 2009 using an identical
question to 2007, showed 60% of those surveyed were in favour of marriage equality, with a clear majority
of support among voters for both of Australia’s major parties.”” Significantly, support was highest among
young voters. This may be because they are more familiar with and accepting of gay and lesbian people. It
may also be because they are part of what I call the Family Law Act Generation — people born after reform
to marriage, divorce and de facto laws gave the sexes greater legal equity and made marriage another life
choice. Only when marriage becomes a choice for the majority does the failure to allow a minority the
same choice really begin to concern us. But whatever the reasons, on the trends indicated by these polls,
we can expect support for marriage equality to keep on increasing.

In the gay and lesbian community, support is also high. The most recent study on this issue, Not So Private
Lives,”® found that 80% of same-sex partners support their right to marry and a majority - 55.4% - would
marry if they had the choice, a figure that increases to over 80% among same-sex couples with young
children.”® Support is also significantly higher, again, among the young. This may be because older gay or
lesbian people grew up when legally-recognised same-sex marriage was inconceivable. It may be because,
in the past, gay identity was defined in a way which made a virtue out of our exclusion from marriage. Or
it may simply be because young gays and lesbians are also part of a generation for whom marriage no
longer looms large as life’s only option.

Clearly, those who declare the Australian people do not support marriage equality, or the gay and lesbian
community is divided on the issue, are wrong. So, why then are both major political parties in Australia,
and in most other western countries, still so strongly opposed to marriage equality?

In Australia the answer is this: politicians believe those who oppose reform are more committed and
passionate than those who support, including, crucially, at the ballot box. This perception is beginning to
change. A 2004 Senate inquiry into marriage equality received 13,000 submissions of which less than a
quarter supported reform. The 2009 inquiry received 27,000 with an unprecedented 11,000 in favour of
equality.®® Obviously, supporters of reform are becoming more active, but still the minority who oppose
change remain the most vocal.
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In Australia there is no charter of human rights to allow courts to consider marriage equality. There are no
citizen initiated referenda to allow the majority of fair-minded and tolerant Australians to directly change
the law. Marriage equality will only be achieved when those Australians who support reform make their
views known to their family members, friends, workmates, and most important of all, to their elected
representatives through letters, through personal conversations and through their ballots. Marriage
equality will only occur when each of us makes the choice which side of history we will be on, and acts on
that choice. My earnest hope in having contributed to this book is to prompt and inform that choice.
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T once heard a quote about same sex marriage that I feel is simple, appropriate and accurate: "if you

7

don't like same sex marriage, don't have one”.
Marie Brown
Bill Muehlenberg’s case against allowing same-sex couples to marry has two threads.

The first is that there is a fundamental incompatibility between same-sex relationships and
marriage. This is illustrated by the unchanging nature of marriage, the instability of same-sex
relationships and the disastrous consequences of same-sex parenting.

The other is that so few homosexuals want to marry, and claims of “discrimination” are so
spurious, that there must be some another agenda behind the demand for marriage equality.
Muehlenberg concludes the agenda is to destroy marriage and the family.

What is common to these arguments is that they are based on a dangerous blend of junk
science and fear, are riven with internal contradictions, and apply double standards to same
and opposite-sex unions. If carried to their logical conclusion they would see virtually
everyone deprived of the right to marry. Ultimately they seem to be more about hate of
homosexuals than love of marriage.

Marriage and same-sex relationships are incompatible
~ Marriage

Bill Muehlenberg believes that marriage, restricted exclusively to heterosexual couples, is a
“universal”, “bedrock” institution so fundamental to society that allowing two men or two
women to marry would not only “effectively destroy” marriage' but put our “continuity as a
culture in jeopardy”".

To uphold this conclusion he turns to science, particularly anthropology and evolutionary
biology". Some of the academics Muehlenberg cites are credible, independent experts in
their field. But most are either advocates against same-sex marriage giving opinions not
based on research, or scientists whose work is very outdated”.

An even greater problem is the way Muehlenberg weaves together his real experts and
pseudo-experts to leave the reader with the impression that the experts all concur with each
other and with him'. Fortunately, nothing could be further from the truth. Anthropologists
have found that in many different cultures — from medieval China and Japan to pre-modern
Africa, America and Polynesia - same-sex relationships have been regarded with respect and
sometimes treated as marriages, albeit almost always those between men". As the Yale
history professor, John Boswell, argued in Same-Sex Unions in Pre-Modern Europe, the Catholic
Church itself recognised same-sex unions right up to the end of the middle ages, developing
liturgies specifically for such ceremonies™. Clearly, the exclusion of same-sex couples from
marriage is not “universal”, and marriage-like relationships between same-sex partners are
an important part of history.

For that reason, and to counter the misinformation of people like Bill Muehlenberg, the
American Anthropological Society issued the following statement in 2004.



The results of more than a century of anthropological research on households, kinship relationships, and
families, across cultures and through time, provide no support whatsoever for the view that either
civilization or viable social orders depend upon marriage as an exclusively heterosexual institution.
Rather, anthropological research supports the conclusion that a vast array of family types, including

families built upon same-sex partnerships, can contribute to stable and humane societies.”"

Science does not uphold Bill Muehlenberg’s views. If anything, it shows that respect and
recognition for marriage-like same-sex relationships has a history as long as marriage itself.
But even if marriage has always been an exclusively heterosexual institution, that doesn’t
mean it should continue to be. In modern times we have slowly but steadily shaped a society
in which women are legally and socially equal to men. There are few if any other societies in
history which have aimed for or achieved this goal. Opponents of equal rights for women
frequently pointed this out, claiming that human society can only survive when men are in
charge. They were wrong.

Bill Muehlenberg’s opposition to same-sex couples to marry falls into the same category. He
justifies an old exclusion by nothing more than the fact it is old. As I showed in section 4,
marriage has undergone great changes under the influence of changing social and historical
conditions. These changes have benefited not only married partners, but the institution itself
by keeping it relevant. Whether allowing same-sex couples to marry is part of history or not,
it will also be a beneficial change and should be part of our future.

~ Same-sex relationships

To establish that same-sex relationships cannot reach the standards of love and commitment
expected in marriage because they are “highly unstable and promiscuous” Muehlenberg
again resorts to science, this time sociology.

Again, some of the people Muehlenberg cites as independent experts are nothing of the
kind™. But there are much deeper problems with the “science” he attempt to deploy here.

Some of the studies he cites are from the pioneering days of homosexual research, and drew
on small, unrepresentative samples®. Later studies he cites have the same problem, although
by design. They draw their samples from inner-city bars, clinics and sex clubs because their
focus is on gay men at high HIV risk®. As I've noted in section 4 in regard to a study of
young gay men in Amsterdam, many of these studies also go out of their way to exclude
men in monogamous relationships because they are not at risk™.

As if these in-built biases aren’t enough, Muehlenberg feels the need to add his own. When
citing large surveys like those by Kinsey or Grulich, he tells us only that gay men who aren’t
in relationships may have multiple sexual partners. What he doesn’t tell us is that straight
men in the same situation behave in a similar way*", that 93% of gay men in relationships
are monogamous*”, and that between 30 and 50% of married heterosexual men cheat on
their partners™. If these studies show there is a difference between same and opposite-sex
partners it is that the former are more committed. They are, if we apply Muehlenberg’s logic
without fear or favour, an argument for taking the right to marry away from heterosexual
men™.

Muehlenberg’s selective use of statistics is complemented by his equally selective deployment
of quotes from gay men who either aren’t looking for committed relationships, or are



explaining to a sometimes condemnatory and hypocritical world why gay men who have
multiple partners, while not necessarily more common, may be more honest about it. In the
same way that ordinary, committed same-sex partners living in the suburbs are less likely to
show up in studies, they are less likely to make an appearance in commentary, literature and
pop culture. They’re don’t match the gay stereotypes audiences like to be titillated or
horrified by.

But they are, nonetheless, what this debate is all about. Muehlenberg’s statistics about gay
men who sleep around are not only misleading and unrepresentative. They are also
irrelevant. When it comes to whether same-sex partners are capable of the commitment
associated with marriage, we should be looking at those partners who already value
commitment, not those who eschew it, because it will be the former who are likely to marry.
In section 4 I listed a series of studies specifically aimed at determining how stable,
committed and fulfilling existing same-sex relationships actually are. They found very little
difference between same and opposite-sex relationships. To these I will add two more: a
large scale study of same-sex couples registered under the Vermont’s civil union scheme
which found that, “what’s most interesting about this analysis. . .is the banality of the results. Civil
union households simply don’t differ that much from those of the general population’". The second
study, recently released by the University of Minnesota, affirmed this result. It found that the
gay people surveyed valued romantic love, faithfulness and commitment no less than their
heterosexual peers.

Clearly, Muehlenberg couldn’t be more wrong when he argues that same-sex relationships
lack the marriage-like qualities to be found in opposite-sex relationships.

But for the sake or argument, let’s suppose that same-sex relationships are more unstable and
uncommitted. Isn’t this an argument FOR same-sex marriage rather than against it?
Muehlenberg clearly believes homosexual promiscuity is a bad thing. He clearly believes that
marriage is a way to promote values like commitment. He should be one of Australia’s
strongest advocates for marriage equality. The fact that he isn’t suggests he has a
fundamental belief, which he simply uses statistics to bolster, that same-sex relationships are
beyond redemption, as well as a fear, odd in someone who believes so ardently in marriage,
that the institution is too weak to lift same-sex couples up.

~ Parenting

Muehlenberg’s third strategy for drawing a line between marriage and same-sex relationships
is characterised by the most serious distortion of scientific evidence and denigration of same-
sex couples so far. Having declared that “marriage has always been primarily about
procreation and children™”, he goes onto state “in most cases, a child will suffer as a result
of being raised by same-sex parents™™"

To back this up he again cites academics who are evangelicals and anti-equality advocates™.
But worse than portraying culture warriors as disinterested experts he cites psychologists
who have been censured by their profession for unscientific practices™. Muehlenberg has
quite a nerve to cite such people and then immediately launch an attack on research which
endorses gay parenting, for its “methodological shortcomings’™*.

Fortunately, the real experts in this field provide some guidance through this mire. On top of
the statement from the Australian Psychological Society cited in section 5, we have the



following statements from the American Pedriatrics Association and the American Academy
of Child and Adolescent Psychiatry, respectively.

“Research comparing children raised by homosexual parents to children raised by heterosexual parents
has found no developmental differences in intelligence, psychological adjustment, social adjustment, or
peer popularity between them.””"

“Outcome studies of children raised by parents with a homosexual or bisexual orientation, when
compared to heterosexual parents, show no greater degree of instability in the parental relationship or
developmental dysfunction in children. There is no basis on which to assume that a parental
homosexual orientation will increase likelihood of or induce a homosexual orientation in the child.”"

The American Psychological Association goes one step further and addresses the criticism
about “methodological shortcomings” levelled by Muehlenberg. It notes,

“The relevance of this criticism has been greatly reduced as research has expanded to explore life in a
wider array of lesbian mother and gay father families...and as newer studies begin to include a wider
array of control groups. Contemporary research on children of lesbian and gay parents involves a wider
array of research designs (and hence, control groups) than did earlier studies.”™"

Significantly, the APA highlights the single study — by Australian researcher, Sotirios
Sarantakos - upon which Bill Muehlenberg bases his offensive claim that children suffer from
same-sex parenting.

The APA says,

“the anomalous results reported by this study--which contradict the accumulated body of research
findings in this field--are attributable to idiosyncrasies in its sample and methodologies and are therefore
not reliable”".

Muehlenberg would do well to follow his own advice on gay parenting, “exceptions do not
make the rule”*"".

He would also do well to consider how his views on same-sex parenting illustrate the same
internal contradiction we have already seen on same-sex relationships. If the research is
wrong, and same-sex parents do strike problems raising their children, particularly because
of the prejudices of others, surely one of the best ways to improve their lives and the lives of
their children is to provide them with the legal protection and social legitimacy that comes
with marriage.



The real agenda

Having argued that same-sex relationships and marriage are chalk and cheese, Muehlenberg
attempts to knock down other commonly made arguments for marriage equality.

“The percentage of homosexuals who want marriage rights is very small indeed”™" he
asserts, deploying yet more unreliable studies by anti-equality advocates and ignoring
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evidence to the contrary™*.

He also claims that the discrimination gays want removed is either “necessary” to protect
marriage, or simply doesn’t exist because homosexuals are already free to marry people of
the other sex™. Throughout his argument, Muehlenberg strongly suggests that
homosexuality is a choice. Now we can see why. It makes his point that “a homosexual
(can) find a woman and settle down” seem less foolish or callous. But to cover all bases, he
quickly moves on. Interracial couples were also once told they were they were not
discriminated against because they were free to marry people of the same race. But
Muehlenberg asserts that any such comparison is unwarranted. “Laws banning interracial
marriage were unjust” he says. “Overturning them did not mean redefining marriage but
affirming it”*. Significantly, this was not the view of people at the time. Many opponents
of interracial marriages believed allowing such unions would harm marriage, children and
society™, They predicted the same dire consequences Muehlenberg predicts for same-sex
marriage, and misused similar pseudo-science to bolster their position™ The fact they were
so very wrong is one of the most important arguments against the opponents of marriage
equality.

The broader point of M’s case that exclusion from marriage doesn’t much bother gays and
doesn’t violate their rights, is to highlight “the real agenda” behind the marriage equality
movement.

The first item on this agenda is to legalise a range of unacceptable relationships, from
polygamy, incest and paedophilia through to marriage with pets or aliens and marriages
between men and their cars™". Most of this is hard to take seriously. Incest and paedophilia
are abusive, exploitative practices rightly held in almost universal contempt. Marriage is a
legal contract and the last time I looked there was no proposal to give animals, inanimate
objects or extra terrestrials legal standing to sign contracts.

But there is a serious issue to address here. As I argued in section 1, marriage equality is
about the principle of freedom of choice. But it is not only about that principle. There are
also important legal, social and cultural limits on this freedom. When these limits are taken
into account we can see why same-sex marriage does not lead to the kind of unacceptable or
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downright bizarre unions mentioned above™*'.

Evidence of these limits can be seen in those countries which have allowed same-sex
marriage. They have not legitimised the relationships that lie at the bottom of M’s slipper
slope. We can take this point one step further. As we saw in section 4, these countries are the
best response to much of the fear-mongering over marriage equality. Marriage, family and
society have not fallen apart just because same-sex partners can officially declare their love
for each other.

The second item is even more insidious, to be rid of marriage and to destroy the family™".
Evidence for this comes from the words of those gay men and lesbians who variously



criticise marriage, make fun of it, want to reform it, want to escape it, question the need for
equality within it, question the inevitable legal and social integration same-sex marriage
represents, or just don’t want to get married.

These are exactly the kind of diverse responses you would expect in any group of people to
such a ubiquitous institution. Indeed, a far larger number of heterosexuals have been
criticising, satirizing and avoiding matrimony for centuries. If this was a legitimate argument
for excluding whole groups from marriage, no-one would be allowed to marry. So why does
Muehlenberg feel free to deny same-sex partners the right to marry just because some of
these partners may not share his view on what marriage should be? I'd venture that prejudice
and ignorance towards gay and lesbian makes it easier to believe they pose a threat, however
spurious that threat may be.

Having immersed myself in Bill M’s “science”, fear-mongering and denigration of same-sex
relationships I have realised it is actually he who has another “agenda”. He seems to have a
profound antagonism to homosexuals that goes beyond simply defending the best interests of
marriage as he sees them. Only someone with such an antagonism would see something
threatening in my desire to destigmatise and foster acceptance of same-sex relationships™",

This is an “agenda” I am proud to claim. I have seen first hand the personal pain and social
disruption caused by the criminalisation and persecution of same-sex love. I have also
witnessed the immense benefits for families and society that have come from greater
recognition of this love. These experiences leave me in no doubt that same-sex couples
should be allowed to marry. I am grateful I have had this opportunity to argue for this
conviction.
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associations for misrepresenting research on homosexuality (for more see
http://psychology.ucdavis.edu/rainbow/html/facts_cameron_sheet.html).

4 Bill Muehlenberg, op cit, p20. Not surprisingly, many of the “researchers” who have
pointed out these ‘“shortcomings” are also linked to conservative Christian lobby

groups""ﬁ. For example, Lerner and Nagai are employed by the Marriage Law Project, an initiative of an
American religious University.

*WW http://www.healthychildren.org/English/family-life/ family-dynamics/types-of-
families/pages/Gay-and-Lesbian-Parents.aspx

*W Patterson, CJ, Lesbian & Gay Parents & Their Children: Summary Of Research Findings,
http://www.apa.org/pi/lgbt/resources/parenting.aspx#

® ibid

XXVi ibid

* ibid, p19

Xxviii Ibld, p8

*™ Muehlenberg cites a study by one of American’s leading campaigners against same-sex marriage,
Maggie Gallagher, in which she found that only a tiny minority of same-sex partners in Spain and the
Netherlands have tied the knot. What he doesn’t tell us is that Gallagher only looked at the first year
same-sex marriages were allowed in both countries. If we look, instead, at what percentage of
marriages are between same-sex couples we find that in the Netherlands that figure (2.5% based on
yearly rates: http://en.wikipedia.org/wiki/Same-sex_marriage_in_the_Netherlands#Statistics) is
actually slightly higher than the estimated percentage of homosexuals in the Netherlands (Gallagher
cites about 2.2%). By this measure, homosexuals are just as interested in marriage as heterosexuals.
The interest many gay men and lesbians have in marriage is also illustrated by Australian research I
cited in section 6. It showed that 80% of same-sex partners support their right to marry and a majority
- 55.4% - would marry if they had the choice. Given that I have criticised Bill Muehlenberg for
quoting biased sources, I should disclose that one of this study’s co-authors, Sharon Dane, is also a
Board Member of Australian Marriage Equality and therefore one of my colleagues. Dane may not be
a dis-interested academic, but she is rigorous. Her study, which looked at attitudes within the LGBT
community to a range of issues meets the high methodological standards set by the University of
Queensland. Her academic contribution to the marriage debate is solid research, not opinion like too
many of Muehlenberg’s “academics”.

¥ An important but unspoken assumption underlying Bill Muehlenberg’s argument is that people
choose to be homosexual. He talks about legal equality sending the message that homosexuality is
“desirable” or “preferable”™*, about homosexuals “eschew(ing) male-female relationships”**, and
about “coming out of” “the homosexual lifestyle”*. But as I’ve noted above, the idea that an
individual’s sexual orientation can be changed, even by intensive therapy, is now discredited. An
increasing number of biologists are convinced that sexual orientation has a genetic basis.

4 BM, op cit, p15

" For more see R. Kennedy, Interracial Intimacies, Random House, New York, 2002

X For a summary of the comparisons between opposition to same-sex marriage and opposition to
interracial marriage see http://www.law.virginia.edu/html/news/2004 fall/forde.htm. For an
summary of the religious arguments against interracial unions see
http://www.fundamentalistsrepent.com/interracial. html

XV BM, op cit, p17

Y An example is the social and cultural barriers to recognising polygamous marriages. In none of the
countries which allow same-sex marriage are polygamous marriages officially solemnised, even
though some of them, like Spain and the Netherlands, have large religious minorities that traditionally
allow it. In places that allow polygamy, like Saudi Arabia, Afghanistan and Nigeria, homosexuals are
not only unable to marry, they are put to death. This is not a coincidence. Polygamy is generally
about a man controlling the lives of several women. It is an arrangement that comes from a time when
women were considered less valuable than men, restricted to the house and to childrearing, and made


http://www.law.virginia.edu/html/news/2004_fall/forde.htm

their husband’s property*. Wherever values like this prevail same-sex marriage is inconceivable.
Where all husbands are legally dominant and all wives mere submissive extensions of their husband,
it is absurd and profoundly threatening for there to be an official union between two husbands or two
wives. Where marriage is the union of a bread winner who must always be male and a child-carer
who must always be female, it is economically unsustainable for people of the same sex to
marry. Same-sex marriage only begins to make sense in a society where there is a degree of social
and economic equity between men and women and legal equality between marriage partners. It only
becomes possible for two men or two women to marry if men and women are already free to choose
how they lead their lives regardless of their gender.

*One of the ironies of the marriage equality debate is that overseas polygamous marriage are
recognised in Australian law (to protect the legal rights women in these marriages), whereas overseas
same-sex marriages are not recognised at all.
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