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Income management and Indigenous peoples: nudged into
a Stronger Future?

Shelley Bielefeld*

School of Law, University of Western Sydney, Australia

Australian policy has been motivated by paternalism towards Indigenous peoples
for the better part of Australia’s colonial history. Contemporary forms of income
management that disproportionately affect Indigenous peoples extend a paternal-
istic approach. The paternalism embedded within the income management discourse
draws heavily upon the framework of ‘new paternalism’, which increases govern-
ment supervision of those who receive welfare payments. However, in recent years,
another form of paternalism has also been growing in popularity with Western
governments ‘nudge paternalism’ which may have future implications for policy-
making in the welfare context in Australia. This article comprises three parts. The
first part explores specific problems that can arise with paternalistic policy-making
directed towards Indigenous peoples, including nudge paternalism. The second part
considers how income management departs from the principles of nudge paternal-
ism, and the impact that income management has on Indigenous peoples. The final
part explores some alternative suggestions for policy initiatives to address
disadvantage experienced by Indigenous welfare recipients, particularly those living
in the Northern Territory.

Introduction

Australian policy has been motivated by paternalism towards Indigenous peoples for
the better part of Australia’s colonial history. Contemporary forms of income
management that disproportionately affect Indigenous peoples extend a paternalistic
approach. The paternalism embedded within the income management discourse draws
heavily upon the framework of ‘new paternalism’, which increases government
supervision of those who receive welfare payments.' Income management can be seen
as a form of hard paternalism, because it restricts the liberty of those subject to it and
the government claims to do so out of benevolence towards welfare recipients.’
However, in recent years, another form of paternalism has grown in popularity with
Western governments — ‘nudge paternalism’ — developed by Richard Thaler and Cass
Sunstein.® Thaler and Sunstein have influenced policy development in the United States

*Email: s.bielefeld@uws.edu.au

"Mead (1997), p 1.

“Commonwealth of Australia (2007) Parliamentary Debates, House of Representatives, 7
August, 6 (Malcolm Brough); Commonwealth of Australia (2009) Parliamentary Debates,
House of Representatives, 25 November, 12786 (Jennifer Macklin); Commonwealth of
Australia (2011) Parliamentary Debates, House of Representatives, 13540 (Jennifer Macklin);
Dworkin (2013), p 30.

*Thaler and Sunstein (2009); Sunstein (2013), pp 2, 4, 13 14.
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and the United Kingdom. President Obama appointed Sunstein as chief regulator in the
White House Office of Information and Regulatory Affairs in the United States, and
Thaler has been an adviser to Prime Minister David Cameron in the United Kingdom
where there is now a ‘Behavioural Insights Team, located in his Cabinet Office [...]
informally called the “Nudge Unit™.* This article comprises three parts. The first part
explores specific problems that can arise with paternalistic policy-making directed
towards Indigenous peoples, including nudge paternalism. The second part consid-
ers how income management departs from the principles of nudge paternalism, and
the impact that income management has on Indigenous peoples. The final part
explores some alternative suggestions for policy initiatives to address disadvantage
experienced by Indigenous welfare recipients, particularly those living in the Northern
Territory.

In recent decades, paternalistic governance has become more prevalent in the
context of social welfare law and policy, both in Australia and in other Western
nations.” There are various forms of paternalism; however, common to ‘paternalistic
approaches’ is a belief that people do not make welfare enhancing choices and,
therefore, the government needs ‘to influence or alter people’s choices for their own
good’.® Sunstein claims that nudge paternalism is founded upon ‘behavioural
economics’ which studies ‘how people actually act, rather than how standard
economic theory supposes that they act’.” He explains that:

Nudges consist of approaches that do not force anyone to do anything and that
maintain freedom of choice, but that have the potential to make people healthier,
wealthier, and happier. [...] Those who favour nudges recognize the importance of
freedom of choice. They respect free markets and private liberty. They allow people to
go their own way. At the same time, they emphasize that people may err and that [...]
most of us could use a little help.®

Nudge paternalism involves structuring the choices that people can make in an
attempt to steer them towards making the ‘right’ choices.” Thaler and Sunstein
describe this as ‘libertarian paternalism’.' Unlike some forms of paternalism,
advocates of nudge paternalism claim that it is a ‘soft’ type of paternalism, because it
does ‘not impose material costs on people’s choices’.!! By contrast, they say ‘hard’
paternalism does ‘impose material costs on people’s choices’.'” Thaler and Sunstein see
some type of paternalistic intervention as inevitable.!* They consider soft paternalism

“*Sunstein (2013), pp 1 2, 4, 13; Standing (2014a), p 97.

*Thomas and Buckmaster (2010), p 1.

Sunstein (2013), pp 191 192.

’Sunstein (2013), pp 2, 5.

¥Sunstein (2013), p 9.

°Thaler and Sunstein (2009), pp 3 4, 6; Standing (2014a), pp 96 97.
"“Thaler and Sunstein (2009), p 5.

"'Sunstein (2013), pp 193 194, cf Scoccia (2013), pp 74, 80.
"“Sunstein (2013), p 193.

BSunstein and Thaler (2003), pp 1159, 1166, 1177.
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as a preferable form of paternalism, and therefore promote numerous ‘nudges’ in
public policy. In this way, nudge paternalists have diverted the policy debate away
from considering whether paternalism is desirable, and towards a more limited
choice between hard paternalism and soft paternalism. This limited debate is likely
to be particularly unhelpful in the context of Indigenous policy-making, as
paternalism has a long history of not working effectively for Indigenous peoples.
Paternalism has an infantilising tendency; it can embed ‘cultural imperialism’, and
can also operate as an expression of superiority by the government towards those
whose behaviour they seek to alter.!* These features of paternalism are often
offensive to Indigenous peoples and run counter to Indigenous peoples’ desire for
self-determination.'

In Australia, the impetus towards government paternalism has a particularly
significant impact for Indigenous peoples, as seen in recent developments in income
management.'® Under income management, 50 per cent or more of a welfare
recipient’s income is used to purchase government approved ‘priority needs’ using a
government issued BasicsCard with a PIN number.!” Income management also
restricts welfare recipients from using their BasicsCard to purchase alcohol, tobacco,
pornographic material'® and gambling services.'” The Australian government is the
only country to have adopted ‘this particular system for controlling how welfare
recipients spend their payments’.*

In its contemporary manifestation, compulsory income management was com-
menced in 2007, allegedly as an interim emergency measure under the Northern
Territory Emergency Response (the Intervention).?! The Little Children Are Sacred
report,”? which had identified problems of sexual abuse of Aboriginal children in some
remote Aboriginal communities, was used by the government to introduce a range of
sweeping legislative changes in the Northern Territory, of which income management
was one.”® The government claimed that compulsory income management would
ensure that Aboriginal welfare recipients spent their income in a way that would benefit
Aboriginal children and prevent them from harm.?* The government maintained that
these welfare reforms were necessary because welfare payments for Aboriginal peoples

"*Young (1990), p 59; Coons and Weber (2013), pp 12 13.

“Behrendt (2003), pp 90, 93, 98 99; Moreton-Robinson (2005), pp 61, 63, 65; Churchill
(2011), pp 540, 543; Venne (2011), pp 557, 568, 573; Watson (2011), p 508.

'“Bielefeld (2012), pp 522 562; Bray et al (2012), p 254.

'7Priority needs’ are legislatively defined, Social Security (Administration) Act 1999 (Cth) s
123TH(1).

"8Social Security (Administration) Act 1999 (Cth) s 123TI(1).

¥ Social Security (Administration) Act 1999 (Cth) s 123TI(2).

*Thomas and Buckmaster (2010), p 25.

*'Social Security and Other Legislation Amendment (Welfare Payment Reform) Act
2007 (Cth).

ZNorthern Territory Government (2007).

ZCommonwealth of Australia (2007) Parliamentary Debates, House of Representatives, 6
(Malcolm Brough).

**Commonwealth of Australia (2007) Parliamentary Debates, House of Representatives, 2 4, 6
(Malcolm Brough).
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had led to ‘an intergenerational cycle of dependency’ and ‘become a trap instead of a
pathway’.? It was said that the reforms were needed to:

[Hlelp [...] stem the flow of cash going towards substance abuse and gambling and
ensure that funds meant to be for children’s welfare are used for that purpose [...] to
minimise the practice known as ‘humbugging’ in the Northern Territory, where people
are intimidated into handing over their money to others for inappropriate needs, often
for alcohol, drugs and gambling.?®

Compulsory income management was initially restricted to Aboriginal welfare
recipients in Northern Territory prescribed communities. The government claimed
that these communities needed to be ‘stabilised and normalised’.?’” However, there
has now been a broader extension of the income management laws and policies, both
in 2010%® and in 2012.% This shows the potential for paternalistic interim measures
to become the new ‘normal’.

The 2010 amendments were introduced after there had been substantial criticism
about human rights violations embedded within the 2007 laws.*® The 2007 laws had
expressly targeted Aboriginal peoples in receipt of welfare payments in Northern
Territory prescribed communities, regardless of their actual capacity to manage their
finances responsibly, or whether they had responsibility to care for children, or whether
they had a history of child abuse or neglect.! The 2007 laws excluded the operation of
the Racial Discrimination Act 1975 (Cth) (RDA) prohibiting racial discrimination.*?
This meant that Indigenous welfare recipients who were experiencing racial discrim-
ination through the income management scheme had no legal remedy within Australia
to redress this injustice. Consequently, the government claimed to reinstate the RDA
with the 2010 measures.*> However, the income management categories in the 2010
laws still disproportionately apply to Indigenous peoples.**

The 2010 laws created a range of income management categories. Thus,
compulsory income management continues in the Northern Territory for those
defined as ‘disengaged youth’, ‘long term’, or ‘vulnerable’ welfare recipients, and if

»Commonwealth of Australia (2007) Parliamentary Debates, House of Representatives, 6
(Malcolm Brough).

*Commonwealth of Australia (2007) Parliamentary Debates, House of Representatives, 6
(Malcolm Brough).

YCommonwealth of Australia (2007) Parliamentary Debates, House of Representatives, 7
(Malcolm Brough).

Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of
Racial Discrimination Act) Act 2010 (Cth).

»Social Security Legislation Amendment Act 2012 (Cth) Sch 1.

Letter from the United Nations to the Australian Government, http://www2.ohchr.org/
english/bodies/cerd/docs/early_warning/Australia28092009.pdf, 28 September 2009.

3'Webb (2008), p 18; Shaw and Martin (2009).

32Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 2007 (Cth)
ss 4(3), 6(3).

**Commonwealth of Australia (2009) Parliamentary Debates, House of Representatives, 12787
(Jennifer Macklin); Social Security and Other Legislation Amendment ( Welfare Reform and
Reinstatement of Racial Discrimination Act) Act 2010 (Cth).

**Bray et al (2012), p 254.
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there is a child protection issue.*> Another 2010 category is ‘voluntary’ income
management, which can involve less coercion than the other forms, so long as
welfare recipients genuinely wish to choose this option, something questioned by
numerous stakeholders.*®

The 2012 extensions to income management were implemented as part of the
Stronger Futures legislative package.’” As the name of this law and policy package
indicates, the stated intention of the government is that Indigenous peoples will
experience a better future as a consequence of these comprehensive new laws.*®
Thus, Minister Macklin stated that these laws were enacted to create a ‘stronger
future [...] for Aboriginal people’.>* However, these extensions mean that the forms
of paternalistic intervention seen in income management will now operate
indefinitely. What started as an ‘emergency’ measure has now been normalised as
a routine system of surveillance for many welfare recipients. Although these income
management laws and policies now also apply to non-Indigenous as well as
Indigenous Australians, they still ‘overwhelmingly’ affect Aboriginal peoples and
‘Aboriginal communities’.** Yet the government claims that the new income
management measures are now ‘non-discriminatory’.*!

The government maintains that the income management laws and policies are
intended to be helpful for welfare recipients. Thus, the Explanatory Memorandum
for the Social Security Legislation Amendment Act 2012 (Cth), which implements the
2012 extensions to the income management scheme, states:

The income management regime [...] operates as a tool to support vulnerable
individuals and families. It provides a tool to stabilise people’s circumstances by
limiting expenditure of income support payments on excluded items, including alcohol,
tobacco, pornography, gambling goods and activities.*>

However, the income management laws and policies have a significant impact upon
Indigenous peoples’ rights to autonomy, self-determination and wellbeing. This article

33Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of
Racial Discrimination Act) Act 2010 (Cth) s 25. The categories of ‘vulnerable welfare payment
recipients’, ‘disengaged youth’, and ‘long term welfare payment recipients’ are defined in
Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of
Racial Discrimination Act) Act 2010 (Cth) s 36. This has resulted in amendments to the Social
Security (Administration) Act 1999 (Cth), for example, pursuant to s 123UC a person will fall
under the compulsory income management regime if there is a child protection issue.
*Australian Law Reform Commission (2011), p 272.

3Stronger Futures in the Northern Territory Act 2012 (Cth); Stronger Futures in the Northern
Territory (Consequential and Transitional Provisions) Act 2012 (Cth); Social Security
Legislation Amendment Act 2012 (Cth).

*Commonwealth of Australia (2011) Parliamentary Debates, House of Representatives, 13539
(Jennifer Macklin).

¥Commonwealth of Australia (2011) Parliamentary Debates, House of Representatives, 13539
(Jennifer Macklin).

“°Bray et al (2012), p 254; Parliamentary Joint Committee on Human Rights (2013), pp 51 52.
“'Commonwealth of Australia (2011) Parliamentary Debates, House of Representatives,
12787, 13543 (Jennifer Macklin).

“Explanatory Memorandum to the Social Security Legislation Amendment Bill 2011, p 2.
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contends that the need to improve the socioeconomic circumstances of Indigenous
peoples is incontrovertible, but the process of redressing disadvantage must be
culturally appropriate, effective and empowering, rather than disempowering. More-
over, the process of addressing disadvantage must not continue colonisation under
another name, as the compulsory income management scheme does, by reproducing
‘racially shaped spaces [...] possibilities [...] and exclusions’.** The process of
addressing disadvantage needs to respect both the individual and collective human
rights of Indigenous peoples and their collective right to self-determination.**

Part I: Nudge paternalism: a new way forward or a limiting framework?

This part of the article will consider several problems with paternalistic policy-
making directed towards Indigenous peoples, and various aspects of the theory of
nudge paternalism. This is worthwhile reflecting upon due to global policy
developments where nudge paternalism is growing in prominence. This may cause
the Australian government to contemplate a shift from new paternalism towards
nudge paternalism at some future point, given that Australia has a tendency to be
influenced by policy developments in the United States and the United Kingdom.*
Although some see nudge paternalism as a softer option in terms of paternalistic
approaches, there would still be philosophical incongruities between nudge pater-
nalism and the aspirations, values and ethics of many Indigenous peoples. This part
will consider some problematic assumptions underpinning nudge paternalism and
how it could potentially nudge Indigenous peoples towards majoritarian preferences
without respecting difference in terms of Indigenous cultural values.

Choice architecture: a framework for a ‘better’ life?

Thaler and Sunstein claim that a nudge paternalist is simply a ‘choice architect’ with
‘responsibility for organising the context in which people make decisions’.*® They
maintain that the role of a nudge paternalist is to influence what choices people
make,*” stating ‘choice architects are [...] self-consciously attempting to move people
in directions that will make their lives better. They nudge’.*® This sounds well

“Goldberg (2002), p 104.

“United Nations Declaration on the Rights of Indigenous Peoples 2007, Art 3; Watson (1997), p
55; Mansell (2007), p 80. The right of self-determination for Australia’s First Peoples is
discussed in Part III of this article. The author notes that some consider that the right to self-
determination for Indigenous peoples should be extended to individuals as well as being a
collective right, see for example the editorial note by Jumbunna Indigenous House of Learning
preceding Altman (2013), p iv. However, this position, whilst having much to commend it in
terms of combating unwanted paternalism, is yet to be broadly adopted under interna-
tional law.

“Australia’s adoption of new paternalism in the area of welfare policy supports this
proposition about overseas influence. Mead (1997), p 1; Thomas and Buckmaster (2010), p 1.
“Thaler and Sunstein (2009), p 3.

“'Thaler and Sunstein (2009), p 4.

**Thaler and Sunstein (2009), p 6. Guy Standing (2014a, pp 96 97, 226 227, 242) critiques the
concept of ‘choice architecture’ on a number of bases, including that Thaler and Sunstein
‘used Benthamite language, without attribution’ in regards to ‘Bentham’s panopticon, an all
seeing surveillance device initially designed for prisons that aimed to identify for punishment

995

those “not making the right choice™’.
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intentioned. However, the problem lies in the value judgement that attaches to what
is considered to be ‘better’ and who it is that ultimately gets to determine that
important issue. Although Thaler and Sunstein may consider that the criteria about
what constitutes a better life is to be determined by the individual concerned,*
nudge paternalism, like any other form of paternalism, can ultimately be used by the
government to attempt to justify a broad range of law and policy objectives that
raise ethical concerns.”® Nudge paternalism, like so many of the forms of
paternalism that have preceded it, can overlook the means used to try to justify or
facilitate particular ends, yet the means used are equally important in terms of
genuinely promoting superior outcomes.”’ For example, it seems somewhat obvious
that Indigenous citizens cannot experience ‘better’ lives when the means the
government chooses to use override their individual and collective human rights
and infringe their collective right to self-determination,®” as occurs with the income
management scheme. In June 2013 the Parliamentary Joint Committee on Human
Rights explored the relationship between income management and international
human rights laws that Australia has ratified. They concluded that although ‘the
measures have been extended to communities that are not predominantly Abori-
ginal’ they ‘still apply overwhelmingly to [...] Aboriginal communities’ and therefore
‘fall within the definition of racial discrimination’.>® The committee also found the
income management scheme breached other human rights, including ‘the right to
social security and the right not to have one’s privacy and family life interfered with
unlawfully or arbitrarily’.>* It seems doubtful that laws and policies which violate
human rights will produce the beneficial outcomes the government claims to want to
achieve.

Indeed, the income management scheme was predicted to cause significant harm
to Indigenous peoples by the Australian Indigenous Doctors’ Association (AIDA) in
its 2010 report, which stated that:

[TThe compulsory quarantining of income of Aboriginal welfare recipients will have
significant negative effects on the mental health and social functioning of individuals
and communities including children. These are serious health consequences [...] and
will have serious, harmful impacts on the physical health of young people and adults
across the life span.>

“Thaler and Sunstein (2009), p 5.

Including threats to due process, Standing (2014a), pp 226 227.

>'Mansell (2007), pp 73, 81.

>2United Nations Declaration on the Rights of Indigenous Peoples Atticle 3; Watson (1997), p
55; Mansell (2007), p 80. The right of self-determination for Australia’s First Peoples is
discussed in Part III of this article.

>Parliamentary Joint Committee on Human Rights (2013), pp 51 52, under the International
Convention on the Elimination of All Forms of Racial Discrimination 1969, Art 1.
**Parliamentary Joint Committee on Human Rights (2013), p 60, under the International
Covenant on Civil and Political Rights 1976, Art 17(1) and the International Covenant on
Economic, Social and Cultural Rights 1976, Art 9.

>*Australian Indigenous Doctors” Association and Centre for Health Equity Training (2010),
p 24.
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In terms of the negative impact of compulsory income management on the
‘psychological health’ of Aboriginal welfare recipients, AIDA highlighted that the
scheme led to side effects of ‘[a]nger’, ‘[clumulative trauma - shame, [and]
discrimination’, ‘[s]tress associated with costs and use of [the] “basics card”, and
‘[tJrans-generational trauma’ caused by ‘children seeing parents’ control and
capacity undermined’.’® In terms of the negative impact of compulsory income
management on ‘social health and wellbeing’, AIDA noted both the ‘[i]ncreased
costs for transport and food” and the ‘[d]enial of rights of Aboriginal adults to solve
their own problems’.>” However, instead of listening to the expert opinions of
Aboriginal medical professionals, the government maintained and expanded com-
pulsory income management, which disproportionately applies to Indigenous
peoples — over 90 per cent of income managed welfare recipients in the Northern
Territory are Indigenous.”®

The government has not attended to the negative impacts of intrusive paternal-
istic surveillance on Indigenous peoples. Michele Harris argues the government’s
paternalistic intervention approach has not facilitated ‘improvements’ because ‘for
health to improve, people must have increased control over their life’.® Harris
claims the government’s approach has been directed towards ‘confusing, disorienting
and undermining Aboriginal self-worth’, and has resulted in ‘disempowerment’,
‘incredible harm’ and ‘trauma’ for Aboriginal people affected by the Intervention.®
This mirrors the position of Northern Territory elders, Rosalie Kunoth-Monks and
Djiniyini Gondarra, who are part of the United First Peoples Law Men and
Women.®' These are important ethical issues. Unfortunately, the pursuit of a ‘better’
life facilitated by paternalists can lead to the unintended outcomes that Harris
describes. Like other forms of colonial paternalism, nudge paternalism can be
imbued with the ‘paternalistic arrogance of imperialism’.%*> Indigenous peoples in
Australia have a long history with government paternalism, with lawmakers and
bureaucrats assuming they know best what will create a ‘better’ life for Indigenous
peoples. This history will shape how paternalistic policies are perceived and
experienced by Indigenous peoples.

Australia’s history is littered with examples of paternalistic laws and policies that
have had a detrimental impact upon Indigenous peoples. The assimilation laws and
policies that were implemented allegedly for the benefit of Indigenous peoples are a
clear example. Each Australian jurisdiction adopted policies of assimilation.®® Such
policies were laden with assumptions about the worthlessness of Aboriginal culture
and the inferiority of Aboriginal peoples. They facilitated the forced removal of

**Australian Indigenous Doctors” Association and Centre for Health Equity Training (2010),
p 25.

" Australian Indigenous Doctors’ Association and Centre for Health Equity Training (2010),
p 25.

**Bray et al (2012), pp 6, 192.

*Harris (2013a), p 4.

®“Harris (2013a), p 33; Harris (2013b), p 5.

“'Rollback the Intervention (2012).

2Said (1994), p xviii.

“Human Rights and Equal Opportunity Commission (1997), p 32.
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Aboriginal children, the slave labour of many Aboriginal peoples, and arranged
marriages to ‘breed out the colour’.** This history can lead numerous Aboriginal
peoples to see paternalism in all its forms as ongoing ‘colonial violence’,*® regardless
of the proclaimed good intentions of its inventors and administrators. For example,
Irene Watson writes of ‘the inherent violence of the Aborigines Acts and all the
violence that racist paternalistic legislation justified’.®® The government has routinely
constructed ‘Indigenous subjects as requiring the paternal willpower of the state for
salvation’.®’ It should not be surprising, therefore, that numerous Indigenous peoples
are now reluctant to place their trust in government law and policy-makers who
claim that new forms of paternalism will lead to ‘better’ outcomes. There is too long
a history of colonial authorities disregarding the best interests of Indigenous peoples,

as defined by Indigenous peoples, in order to impose paternalistic ‘solutions’.®®

Libertarian paternalism: promoting ‘fiee’ choice, ‘better’ choice or ‘right’ choice?

Thaler and Sunstein have coined the phrase ‘libertarian paternalism’ as a way of
describing what nudge paternalism aims to achieve.®® They explain:

[L]ibertarian paternalists urge that people should be ‘free to choose.” We strive to design
policies that maintain or increase freedom of choice. When we use the word /libertarian
to modify the word paternalism, we simply mean liberty-preserving. [...] Libertarian
paternalists want to make it easy for people to go their own way; they do not want to
burden those who want to exercise their freedom.

The paternalistic aspect lies in the claim that it is legitimate for choice architects to try
to influence people’s behaviour in order to make their lives longer, healthier, and better.
[...] we argue for self-conscious efforts by institutions in the private sector and also by
government, to steer people’s choices in directions that will improve their lives. [...] a
policy is ‘paternalistic’ if it tries to influence choices in a way that will make choosers
better off, as judged by themselves. [...] [However] in many cases, individuals make
pretty bad decisions decisions they would not have made if they had paid full attention
and possessed complete information, unlimited cognitive abilities, and complete self-
control.”®

This extract is interesting in terms of the underlying assumptions it makes in a range
of areas. Three key points need to be made about this extract.

Nudge paternalism limits choices to those able to be conceptualised or willingly
prioritised by policy-makers or industry magnates

First, although nudge paternalists claim not to want to burden freedom and to make
it easy for people to choose according to their own preferences, by limiting the range

Cecil Cook quoted in Hollinsworth (2006), p 106; Kidd (1997), p 69.
Watson (2009), p 48.

*Watson (2007b), pp 7 8.

“Nicoll (2012), p 183.

%Rollback the Intervention (2012).

“Thaler and Sunstein (2009), p 5.

Thaler and Sunstein (2009), pp 5 6, cf Mitchell (2004 2005), pp 1248, 1254; Standing
(2014a), p 242.
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of options to those able to be conceptualised or willingly prioritised by policy-makers
or industry magnates at a particular point in time, they are in fact limiting choice
rather than enhancing it. This framework does not allow for the possibility that some
people may well have preferences outside of those that are readily identified or
prioritised by policy-makers or industry magnates. This is relevant in the context of
income management and Indigenous peoples in regards to income sharing and
reciprocity. Sharing income and resources are cultural values of significance to many
Indigenous peoples,’! and yet the framework constructed by the inventors of income
management can lead to Indigenous peoples being categorised as ‘vulnerable’ and
subject to compulsory income management if they share their income. This is
because such income sharing may be regarded negatively as a form of ‘financial
exploitation’’? by those who assess whether or not a welfare recipient is affected by
‘vulnerability’. In June 2012, the Commonwealth Ombudsman’s Office noted that
Centrelink officers responsible for making this kind of determination tend to have a
negative perception of income sharing. Thus they stated:

In the decisions we reviewed, we noted a tendency to treat advice that a [welfare
recipient] shared income with others as evidence that the [person] was experiencing
financial exploitation. The Principles say that financial exploitation has occurred when
someone has acquired, attempted to acquire or is acquiring the use of, or an interest in,
some or all of another person’s financial resources. This acquisition must involve undue
pressure, harassment, violence, abuse, deception, duress, fraud or exploitation. There-
fore, if sharing is rec'3procal, voluntary and equitable, it should not be labelled as
financial exploitation.”

However, this approach, which involves a more conceptually nuanced evaluation of
income sharing, was not adopted by many Centrelink officers. This had the effect of
leaving Indigenous welfare recipients subject to Eurocentric values and, significantly,
subject to compulsory income management.

Value judgements can play a significant role in nudge paternalism and these value
Jjudgements can reproduce power imbalances

Second, although Thaler and Sunstein say the aim of nudge paternalism is to result in
people living ‘longer, healthier, and better’ lives, they do not acknowledge the
complexity or, in some instances, the possible incompatibility between these objectives.
Are people living better lives if they are living longer? Is longevity the only valid
benchmark by which a better life can be determined? What about happiness?’* Much

"' Altman (2011), pp 191, 193 194.

"*Financial exploitation’ is one of the criteria used to determine whether someone is affected
by vulnerability under the Social Security (Administration) (Vulnerable Welfare Payment
Recipient) Principles 2013 and the Social Security (Administration) (Exempt Welfare
Payment Recipients  Persons with Dependent Children) (Indications of Financial Vulnerab-
ility) Principles 2010 made by the Minister in accordance with Social Security (Administra-
tion) Act 1999 (Cth) s 123UGA(2).

*Commonwealth Ombudsman (2012), p 30. The Principles referred to are the Social Security
( Administration) (Vulnerable Welfare Payment Recipient) Principles 2010 made by the
Minister in accordance with Social Security (Administration) Act 1999 (Cth) s 123UGA(2).
"*Michele Harris (2013a), p 4.
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will depend upon the values possessed and the choices made by those engaged in the
definition process. In ascertaining whether a better life is actually being created for
Indigenous peoples, the government tends to measure statistical data containing
criteria of the government’s own construction,” but in this process there can be a
Eurocentric bias which can be at odds with values held by many Indigenous peoples. A
merited criticism that can be raised in relation to nudge paternalism is that ‘choice
architects in all walks of life have incentives to nudge people in directions that benefit
the architects (or their employers) rather than the users’.’® This can have the
consequence of reproducing colonial imbalances of power and entrenching, rather
than redressing, disadvantage experienced by Indigenous peoples.”” There can be a
vested interest in assigning particular values to certain outcomes and in seeking to
restructure human behaviour in the manner advocated by nudge paternalists.”® Yet
Thaler and Sunstein appear to be blind to the value judgements that can be used to
determine what constitutes a ‘longer, healthier, and better’ life. Such matters are likely
to be perceived differently by people depending upon a range of variable factors,
including culture. As Richard Bellamy points out, ‘there is no science of best
destinations for all people apart from what they themselves see as most suitable given

what they seek out of life’.”

Nudge paternalism adopts simplistic conceptions of right and wrong

Third, Thaler and Sunstein claim nudge paternalism can be justified because of the
propensity that people have to make bad choices. They claim nudge paternalism is
necessary because ‘[hJumans make mistakes’.** However, this seems to be a poor
justification for the type of paternalism they advocate. Thaler and Sunstein appear to
adhere to simplistic conceptions of right and wrong in their theoretical musings.
They say ‘sensible choice architecture guides people in the right directions’.®!
However, one has to ask — right according to whom? Right according to the
neoliberal ideology of the colonial state?®* Or right according to the culture, ethics
and values of Indigenous peoples?®® The simplistic assumptions of Thaler and
Sunstein appear to be premised on ‘value monism’, which is ‘the idea that the good
is singular and there is one kind of life that it is best for human beings to live’.%*
However, in the context of law and policy affecting Indigenous peoples, there is
always a diversity of opinion; and to call the state position ‘right’ because they have

a position of power is simply another means of continuing colonisation, regardless of

*Altman and Russell (2012), p 17.

"*Thaler and Sunstein (2009), p 238. See also Standing (2014a), p 242.

""Newcomb (2011), pp 581, 584, 599.

8Sunstein (2013, p 196) does acknowledge, to some extent, the potential for there to be a
problem of bias among public officials in his later work, although he suggests that concern
about the executive government being influenced by powerful interest groups is overstated.
"Bellamy (2008), p 106.

%Thaler and Sunstein (2009), p 96.

8 Thaler and Sunstein (2009), p 163.

#Altman (2012a), p xvi; Altman (2012b), p 18.

 Arabena (2006), p 38; Altman and Hinkson (2010), p 189.

#Mackenzie (2008), p 528.
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whatever label the government wants to attach to their law and policy, be it Stronger
Futures or some other equally Orwellian substitute.®

Thaler and Sunstein claim ‘human fallibility’ may benefit from nudge paternal-
ism since people:

[Clannot afford to think deeply about every choice they have to make. [...] Because they
are busy and have limited attention, they accept questions as posed rather than trying to
determine whether their answers would vary under alternative formulations. The
bottom line [...] is that people are [...] nudge-able.3

They imply that people are too busy or intellectually disengaged to think for
themselves — so it is then legitimate to let others do it for them. This has the effect of
infantilising adults, depriving citizens of autonomy and agency. However, autonomy
is an essential component of citizenship. As Elizabeth Ben-Ishai argues, ‘citizenship
is in many ways the political realization of autonomy’.®” Catriona Mackenzie also
places great significance on autonomy, and explains that ‘promotion of autonomy is
a matter of social justice’ and without the government creating autonomy fostering
policies ‘the social conditions necessary for genuine respect’ are unlikely to
eventuate.®® These issues are particularly important for Indigenous peoples who
have been treated as child-like inferiors throughout so much of Australia’s racist
colonial history and denied the rights of citizens.®

Another significant point is that paternalists can possess the same character or
cognitive flaws they claim to need to redress in others.”® This means that any system
designed by nudge paternalists to facilitate choices can be flawed, and therefore not
necessarily produce superior choices than those people would otherwise have made
without the paternalistic nudge. Rather, in the context of Indigenous policy-making,
paternalists can help perpetuate a fantasy of colonial competence to regulate the so
called ‘unsophisticated’” ways of those deemed to be ‘primitive’ people according to a
Eurocentric framework.”’ In this sense it shares a commonality with John Stuart
Mill’s claim that ‘despotism’ is legitimate when seeking to regulate the lives of
‘barbarians’.”* Irene Watson has argued that ‘the racist discourse of the primitive
barbarian’®® has been central to the government’s justification of the Northern
Territory Intervention, with all its varied forms of paternalistic control, including

$Manderson (2012), p 412; Bielefeld (2014), p 15.
%Thaler and Sunstein (2009), p 40.

8"Ben-Ishai (2012), p 2.

#Mackenzie (2008), p 530.

8Mercer (2003), pp 422 425, 429, 431, 434; Hollinsworth (2006), p 100; Dodson and Cronin
(2011), p 195; Banivanua Mar (2012), pp 189 191; Howard-Wagner (2012), pp 226, 228;
Anthony (2013), pp 45, 46, 48.

*Thomas and Buckmaster (2010), p 17. Sunstein (2013, p 71) later acknowledged that ‘public
officials are human and they can err as well’. However, it is possible that governments may
choose not to focus on this later theoretical modification to nudge paternalism, and instead
prefer its earlier manifestation promulgated by Thaler and Sunstein (2009).

*'Goldberg (2002), pp 57 65, 68 70.

PMill (1993), pp 14 15.

“Watson (2007a), p 107.
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income management. This government rationale can easily fit within the nudge
paternalist’s notions about defective reasoning needing to be nudged out of certain
people deemed incapable of making good choices.”* In this sense, nudge paternalism
has potential to simply continue colonial domination of Indigenous peoples under a
new name.

Thaler and Sunstein maintain that their theory is based upon the idea that
‘human behavior can be improved by appreciating how people systematically go
wrong’.”> What appears to be missing from their analysis is the acknowledgement
that law and policy-makers can also ‘systematically go wrong’. In fact, throughout
Australia’s colonial history there is a fairly consistent pattern spanning over 200
years of law and policy-makers getting it wrong in terms of paternalistic law and
policy affecting Indigenous peoples. This explains why there is scepticism about the
current claim that new forms of paternalism can produce superior outcomes.”®
Thaler and Sunstein state that paternalistic processes are needed because there are
‘systematic biases in the way we think’.”” However, it is legitimate to ask — who will
monitor the systematic bias of the monitors? Surely these types of bias are no less
concerning than the bias of people the monitors claim need paternalism. This raises
profound ethical issues in terms of the rights of Indigenous peoples, which could be
further marginalised by a framework of nudge paternalism across a range of policy
areas.

Problems with Indigenous peoples being nudged towards majoritarian values

Thaler and Sunstein claim that ‘people have a strong tendency to go along with the
status quo or default option’.”® They contend that ‘[hJumans are easily nudged by
other [hJumans. Why? One reason is that we like to conform’.”” This may be the case
with some people or certain groups of people in relation to particular issues.
However, it is far too broad an assumption to apply across all contexts. Indigenous
peoples have consistently maintained their right to their own culture and values as
opposed to being assimilated into the mainstream.'” Indeed, Indigenous peoples
have a long history of resistance to colonisation,'’! and although ‘their efforts were
commonly misinterpreted as evidence of stupidity or ingratitude, they have been
successful in retaining a distinct cultural identity’.'*® It seems likely that what early
colonists saw as evidence of stupidity in refusing to adopt European lifestyles was
simply a matter of Indigenous people exercising their preference for their own
culture. So it is not simply a matter of just organising the default options in a way

*Thomas and Buckmaster (2010), p 17. Also, the new paternalist’s ideas about unsophistic-
ated people needing paternalistic intervention (Thaler and Sunstein 2009, p 79).

*Thaler and Sunstein (2009), p 21.

“Behrendt (2007), p 18; Standing (2014b), p 239.

“"Thaler and Sunstein (2009), p 21.

%Thaler and Sunstein (2009), p 8.

“Thaler and Sunstein (2009), p 59. This was reiterated to some degree in Sunstein (2013,
p 138).

“Watson (1997), p 53; Arabena (2006), p 38.

'"Patton and Ferguson (1999), pp 82 86.

'%Hollinsworth (2006), p 128.
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that will lead to more people choosing the same preordained majoritarian outcome,
as nudge paternalists might suggest. Some people may quite rationally want to stand
outside of the current dominant value system and adhere instead to their own culture
or values. Kerry Arabena explains that ‘Indigenous peoples [...] have been resisting
what dominant societies see as modernity and have, in many places, been living
against it’.'% Going with what a particular majority may aspire to is not necessarily
going to lead to better outcomes for Indigenous peoples.'” However, Thaler and
Sunstein’s theory on nudge paternalism can have a homogenising impact, negating
the validity of different choices that may be more aligned with achieving Indigenous
peoples’ cultural values and aspirations. Nudge paternalism undervalues diversity in
terms of different modes of thinking, and falls into the trap of advocating or
assuming that homogeneity either exists'® or can be imposed through a series of
nudges. It can attempt to manufacture homogeneity via the ‘exclusionary disciplin-
ing of difference’.'® It does not acknowledge the potential for the nudging
framework to reproduce patterns of domination and subordination. It also
significantly underplays the importance of resistance on the part of those whom
the government is attempting to socially engineer.

Part II: How does income management depart from the principles of nudge
paternalism?

Despite the philosophical objections to nudge paternalism discussed in Part I, it is
also interesting to note that income management, as it has been implemented in
Australia, departs from several principles of nudge paternalism formed by Thaler
and Sunstein. As previously mentioned, this is worthwhile reflecting upon due to the
growing global influence of nudge paternalism, which may prompt the Australian
government to shift from new paternalism towards nudge paternalism at some future
point.'®” Thaler and Sunstein explain that:

A nudge [...] is any aspect of the choice architecture that alters people’s behaviour in a
predictable way without forbidding any options or significantly changing their economic
incentives. To count as a mere nudge, the intervention must be easy and cheap to avoid.
Nudges are not mandates.'*®

Compulsory income management imposes mandates

Compulsory income management does forbid options, there are mandates — there are
a range of goods and services that are prohibited expenditure under the BasicsCard.
These include alcohol, tobacco, pornographic material'® and gambling services.'"”

1% Arabena (2006), p 39.

"“Mitchell (2004 2005), p 1268.

%A proposition that is no longer plausible in a multicultural society (Goldberg 2002, p 266).
1%Goldberg (2002), pp 31, 120.

"Sunstein (2013), pp 2, 4, 13, 14; Standing (2014a), pp 97, 100, 242.

'%Thaler and Sunstein (2009), p 6.

'9Social Security (Administration) Act 1999 (Cth) s 123TI(1).

"Social Security (Administration) Act 1999 (Cth) s 123TI(2).
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Compulsory income management therefore goes beyond what has been recom-
mended by Thaler and Sunstein. It is also interesting to note that the majority of
welfare recipients who are subject to compulsory income management have indicated
that they do not have problems with expenditure on these prohibited items.''" Yet
problematic expenditure in these areas remains central to the government’s
justification as to why welfare recipients need to be subject to these measures.''?
The other way in which compulsory income management imposes mandates is by
limiting the range of merchants and service providers with whom welfare recipients
can spend their managed income using the BasicsCard. This restricts their freedom
of contract, as they are no longer free to purchase goods and services of their choice
from merchants of their choice.!'® The BasicsCard can only be spent at government
approved stores on government approved ‘priority needs’. This has the effect of
eliminating some more economically efficient outlets for welfare recipients and
adding to the overall cost of their groceries.!'* This is a serious side effect for those
who are struggling to survive on low incomes. The limitations on where the
BasicsCard can be spent can also result in some welfare recipients needing to travel
further to reach government approved retailers, which involves additional cost for
these welfare recipients.!'> Extra money needs to be spent on fuel to accommodate
this paternalistic endeavour, and yet the government does not provide extra income
for this purpose, leaving welfare recipients in a difficult situation where they are
required to do more with less income. It is unjust that welfare recipients be burdened
with these additional costs when they receive such meagre government allowances.
The fact that cheaper food is unavailable for purchase in some areas shows that
income management has the effect of prohibiting a range of contracts that would
actually be of benefit to some welfare recipients. A government commissioned report on
income management found welfare recipients were concerned ‘that the limitations of the
merchants where BasicsCard is accepted results in people missing out on better deals or
fresher food which is available from markets where the BasicsCard is not accepted’.!'®
This prohibition on beneficial contracts is interesting in terms of another criterion for
nudge paternalism mentioned by Thaler and Sunstein. They state that if the paternalism
‘prohibits contracts that may be mutually beneficial’ then it ‘does not qualify as
libertarian paternalism’.''” Thus, the limitation on the range of merchants who can
accept the BasicsCard for permitted expenditure fails to qualify as nudge paternalism.
There are also difficulties encountered by welfare recipients seeking to purchase
larger household items, which require ‘them to organise for Centrelink to make the
payment to the retailer’.!'® One Indigenous woman has described this experience as

"Bray et al (2012), p 185.

"2Explanatory Memorandum to the Social Security Legislation Amendment Bill 2011, p 2;
Commonwealth of Australia (2011) Parliamentary Debates, House of Representatives, 13540
(Jennifer Macklin).

"Bielefeld (2013), p 19.

"“Bray et al (2012), pp 91 92.

"SAltman and Hinkson (2010), p 201; Bray et al (2012), p 92.

""Bray et al (2012), p 92.

""Thaler and Sunstein (2009), p 146.

""®Bray et al (2012), p 92.
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follows: ‘They told me at Harvey Norman, Good Guys, and then JB Hi Fi[...] to go
to Centrelink and get them to make a cheque and then it takes 3 days for that cheque
to get to the shop and that is difficult’.'"” To require welfare recipients to engage in
this permission-seeking process is degrading for them and time consuming. It could
also lead to them being perceived as troublesome customers by retailers who have to
wait for Centrelink to send a cheque for the goods to be purchased. This could lead
to further embarrassment and stigmatisation of welfare recipients when they shop.
There is no sound reason why welfare recipients should be put in this position.
Consumer purchases occur several times a week in a capitalist society such as
Australia. To impose these limitations on consumers who are welfare recipients will
involve multiple weekly reminders that the government deems them to be too
incompetent to manage their finances. This message is hardly constructive in terms
of facilitating the aims the government claims to want to achieve.

The income management scheme also requires welfare recipients to use a
BasicsCard to spend their government managed income. This can result in problems
for welfare recipients when the BasicsCard system malfunctions and they have no
other means of paying for the items. One Indigenous woman described this experience
as follows: ‘[sJometimes the BasicsCard lines go down [and] it is a shame job, especially
when I'm food shopping and I can’t pay for the food’.'? In this situation income
management results in people having ‘less [...] cash and hence [they] do not have the
cash alternative available to them to the same extent as they would if they were not
subject to income management’.'?! These are serious consequences, and can
understandably contribute to higher stress levels for welfare recipients.

Compulsory income management is difficult to avoid

Another way in which the compulsory income management scheme departs from the
criteria for nudge paternalism advocated by Thaler and Sunstein is that it is difficult
to avoid. Those seeking an exemption from compulsory income management need to
satisfy a range of criteria that can make exemption an unlikely outcome for those
who seek it. If a welfare recipient is defined as a ‘disengaged youth’'?* or a ‘long-
term welfare recipient’!?® then they can seek an exemption if they satisfy the
legislative criteria.'** One aspect of the exemption criteria that can be particularly
challenging for any person on welfare to satisfy is that there must have been ‘no
indications of financial vulnerability’ in the preceding 12 months.'>> Among other
things, whether a welfare recipient can meet their ‘priority needs’ and whether they
have needed ‘urgent payments’ are factors that can be taken into account when
assessing ‘financial vulnerability’.'*® These factors can have the effect of widening

"“Bray et al (2012), p 93.

"2%Bray et al (2012), p 93.

2'Bray et al (2012), p 93.

'22Social Security (Administration) Act 1999 (Cth) s 123UCB.

"BSocial Security (Administration) Act 1999 (Cth) s 123UCC.

'2Social Security (Administration) Act 1999 (Cth) ss 123UGC, 123UGD.
' 8Social Security (Administration) Act 1999 (Cth) s 123UGD(1)(d).
26Commonwealth Ombudsman (2012), pp 8 9.
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the compulsory income management net, because welfare recipients are living ‘on
incomes below the poverty line’.'?’

Another difficulty is that bureaucrats responsible for administering the exemp-
tion system can engage in paternalism and discrimination when exercising their
discretion.'?® Such discrimination makes it incredibly difficult for Indigenous people
to get an exemption and resume financial control over their spending patterns.
Indigenous people have found the exemption process particularly difficult to
negotiate successfully.'” Non-Indigenous people have had far more exemptions
granted than Indigenous people seeking an exemption. The Australian Law Reform
Commission noted in 2011 that only 25 per cent of Indigenous people were granted
exemptions, whereas non-Indigenous people were granted 75 per cent of exemp-
tions."*® Thus, ‘non-Indigenous welfare recipients, who make up just 4 per cent of
the entire population on quarantined payments in the NT, accounted for three
quarters of all exemptions granted’."’!

Moralistic judgements about the capacity or behaviour of welfare recipients can
also go against them as they undertake the process of trying to attain an exemption.
To attain an exemption ‘requires much more than a person being able to
demonstrate their ability to manage their finances in a responsible manner. The
program can thus be seen as effectively creating an imposition on people where they
fail to behave in desired ways’.'*> The prospect of Eurocentric values affecting the
judgements made about what constitutes desirable behaviour are significant, and yet
this is not directly addressed in any of the government commissioned evaluations on
the impact of income management on Indigenous peoples.

Attaining the requisite documentation to prove that they satisfy the exemption
criteria is another challenging aspect of the process for Indigenous welfare
recipients.'*® Other challenges faced by Indigenous welfare recipients throughout
the exemption process include ‘lack of knowledge as to how to attain an exemption,
difficulties in the exemption process, English language issues, inaccurate information
provided by third parties, and lack of flexibility in the legislative exemption
requirements’.'** It is worth noting that if a welfare recipient does manage to
overcome the hurdles and attain an exemption from compulsory income manage-
ment, they have to go back to Centrelink to seek another exemption after 12
months.'* This sets in place a system of never-ending micromanagement for welfare
recipients. They therefore have to keep making substantial efforts if they hope to

21Cox (2011), p 69.

'Gibson (2010), pp 2 3; Australian Law Reform Commission (2011), p 265.

'*Bray et al (2012), p 254.

0Australian Law Reform Commission (2011), p 265.

B'National Welfare Rights Network, Submission CFV 150 in Australian Law Reform
Commission (2011), p 266.

32Bray et al (2012), p 114.

33Bray et al (2012), p 114.

4 Australian Law Reform Commission (2011), p 266; Equality Rights Alliance (2011), p 36;
Biclefeld (2012), p 549.

*Billings and Cassimatis (2010), p 67.
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exercise autonomy in regards to their spending patterns.'*® For many Indigenous
peoples, this resonates with Australia’s earlier colonial laws and policies involving
paternalistic control over access to cash payments and triggers trauma about their
stolen wages.'?’

Income management does not genuinely facilitate ‘fiee choice’

Thaler and Sunstein state that ‘[flreedom to choose is the best safeguard against bad
choice architecture’.!*® This sounds good in theory, but the government can tend to
pay more attention to the paternalistic aspects of their theory rather than this notion
of preserving freedom of choice. If freedom of choice were genuinely implemented in
the income management scheme it would be less problematic. However, there are
currently impediments to genuine freedom of choice. There are numerous people
subject to compulsory income management, but even the so-called ‘voluntary’ form
is problematic. The ‘voluntariness’ of welfare recipients who choose income
management has been questioned by various stakeholders who contend that the
current scheme is ‘not a truly “voluntary” scheme, in form or substance’.'* An
additional $500 per year can be attained by those who ‘volunteer’ for income
management,'*’ which raises questions about the voluntariness of the scheme,
because offering additional money to people living below the poverty line clearly
provides an economic incentive for people to choose it. In practical terms, the
provision of this economic incentive qualifies as a limitation on choice. To tell
welfare recipients that they have a choice to receive less income when they are living
in impoverished circumstances is really no choice at all. The additional income
obtainable via voluntary income management can therefore be seen as ‘significantly
changing’ the ‘economic incentives’ of welfare recipients.'*' This highlights that
there can be serious problems in terms of how the government conceptualises choice
and voluntariness.'*> Another way in which the income management scheme does
not genuinely facilitate free choice is seen in the previously mentioned limitations
placed upon freedom of contract.

Compulsory income management involves coercive paternalism rather than gentle
nudges

Whilst Thaler and Sunstein are advocates of ‘the gentle power of nudges’,'* the
danger is that a nudge in theory can transform into a moralistic push in practice —
‘directing people to behave in ways deemed by the policymakers as best for
themselves and for society’.'** This is already occurring in the United Kingdom in

3%Billings and Cassimatis (2010), p 67.

37Kidd (2006), Chapters 4 5; Gibson (2009), pp 12 13, 18.
¥Thaler and Sunstein (2009), p 12.

3 Australian Law Reform Commission (2011), pp 271 272.

'“*“Made in two $250 payments for each 6 months, Australian National Audit Office (2012
2013), p 14; Mendes et al (2013), p 13.

"IThaler and Sunstein (2009), p 6.
'2Standing (2014a), p 292.
"3Thaler and Sunstein (2009), p 9.
'*“Standing (2014a), pp 100, 242.
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the welfare reform context as a consequence of ‘the Nudge Unit’.'* As previously
mentioned, nudge paternalists have shifted the policy debate towards a more limited
choice between hard paternalism and soft paternalism, and thereby opened up a
discourse where further paternalism can be rationalised as a legitimate ‘helping’
mechanism. This prospect is apparent in the Explanatory Memorandum for the
Social Security Legislation Amendment Act 2012 (Cth), mentioned earlier, which
refers to the paternalism embedded in the income management scheme as
‘supportive’. Yet the Australian government has adopted paternalistic pathways
that are perceived by many of those subject to them as coercive and punitive.'*°
There is nothing gentle about paternalism that can leave people significantly worse
off financially as they travel greater distances to shop using their BasicsCards at
government approved locations.'*” Checking the balance of BasicsCards can also be
a costly exercise when people use mobile phones,'*® yet ironically, paying mobile
phone bills is not included in the legislative list of government approved ‘priority
needs’. There is also nothing gentle about an approach that leaves welfare recipients
to bear the burden of shame and stigmatisation that can occur at the point of sale.'*
An example of the stigmatisation that can take place when people shop under
income management is seen in the following statement by a Centrelink officer who
referred to ‘incidences in the supermarkets where the [sales assistant] would tell the
customer, no, oh well you are on that card, you can’t have that steak. You go and
get that other steak, that cheaper one. You are wasting your money’."** This type of
experience is acutely embarrassing for welfare recipients. Experiences of this kind are
likely to have a negative impact on the wellbeing of welfare recipients. They could
also have a negative impact upon the children of welfare recipients who watch
parents being humiliated at the point of sale.

Compulsory income management applies to large categories of welfare recipients
regardless of their personal budgetary capacities without addressing their specific needs

Thaler and Sunstein claim ‘[a] good choice is one that meets a person’s specific
needs’.'>! However, income management deems large numbers of people to be
financially incompetent unless they can prove that they have adequate budgetary
skills'>? and can meet the socially responsible behaviour criterion.'>* In this way, the
compulsory income management scheme pre-emptively presumes that people in
receipt of welfare payments in the designated categories lack budgetary capacities
and/or are socially irresponsible — until proven otherwise. This is underpinned by a
very value laden framework about what virtues are presumed to be lacking in

5Standing (2014a), pp 97, 100, 242.

“SRollback the Intervention (2012).; Shaw (2013).

'“"Bray et al (2012), p 92.

“*Bray et al (2012), pp 91, 235, 265.

9Gibson (2009), p 28.

'*0Centrelink customer service adviser quoted in Bray et al (2012), p 94.
'S!'Thaler and Sunstein (2009), pp 179 180.

'52Billings and Cassimatis (2010), p 68.

'S3Bray et al (2012), p 257.
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welfare recipients.!>* Under the compulsory income management scheme the burden
of proof falls on those who are most marginalised by society to demonstrate that
they are virtuous enough to be accorded the privilege of managing their own budget.
They are subject to random restrictions on their freedom of contract'>> based upon a
whole series of assumptions that are not borne out by evidence. This does not meet
their specific needs.

Compulsory income management has caused harm to some welfare recipients and has
failed to help numerous others

Thaler and Sunstein state ‘the golden rule of libertarian paternalism’ is to ‘offer
nudges that are most likely to help and least likely to inflict harm’."*® However,
compulsory income management has caused harm to some welfare recipients. It is
not as unequivocally beneficial as the government suggests.'>’ In the second reading
speech of the Stronger Futures laws Minister Macklin stated:

The introduction of the basics card has been positive, showing that income management
is a useful tool for people. It has helped them to stabilise the family budget and make
sure that money is being spent on housing, food and clothing for children.!®

Yet there were several reports completed by that time pointing out problems with
income management, including health problems,'* in stark contrast to the statement
made by Macklin that income management had been ‘positive’. Another example of
the positive gloss that parliamentarians place upon income management is seen in
Prime Minister Tony Abbott’s comment that income management has proven to be
‘right in the Territory so can hardly be wrong elsewhere’.'®® This ignores the fact
that income management has caused considerable stress for some of those who are
subject to it, including ‘medical problems’ in the form of ‘heart palpitations’.'®!
For many welfare recipients, income management has also failed to demonstrate
the kinds of benefits it was introduced to achieve. For example, the Equality Rights
Alliance found that 85 per cent of those surveyed said they did not change what they
purchased as a result of being income managed.'®* However, 53 per cent did say that

'“Mendes (2013), p 495.

'SBielefeld (2013), p 19.

3Thaler and Sunstein (2009), p 79.

"Commonwealth of Australia (2009) Parliamentary Debates, House of Representatives,
12784 (Jennifer Macklin); Australian Government (2011), p 21; Commonwealth of Australia

(2011) Parliamentary Debates, House of Representatives, 13540 (Jennifer Macklin);
Farr (2011).

"8 Commonwealth of Australia (2011) Parliamentary Debates, House of Representatives,
13540 (Jennifer Macklin).

'Gibson (2009) pp 12 13, 18; Australian Indigenous Doctors’ Association and Centre for
Health Equity Training (2010), p 25; Equality Rights Alliance (2011), p 19.

Farr (2011).

'8! Australian Indigenous Doctors’ Association and Centre for Health Equity Training (2010),
p 25; Equality Rights Alliance (2011), p 19.

'©Equality Rights Alliance (2011), p 40.
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shopping was frequently more difficult using the BasicsCard.'®> Moreover, when
asked how they felt about using the BasicsCard, ‘79% answered I do not like using
the BasicsCard and want to stop using it now’.'®* These comments are indicative of
a high level of dissatisfaction with the BasicsCard for many of those surveyed who
have to use it as a result of income management.

Furthermore, in 2012 Bray and others found that ‘there is little indication that
income management is itself effective in changing parenting behaviour, reducing
addiction or improving capacity to manage finances’.'®® Their report concluded that
stress and shame were consequences of income management.'®® They stated that [t]
he BasicsCard was frequently seen as stigmatising because it identified people as
being deficient’.'®” Bray and others reported that:

Many stakeholders spoke about people feeling embarrassed or shamed by having to use
the BasicsCard for shopping. [...] In Darwin some women were reported as doing their
shopping away from their local area because they don’t want to be seen with their
BasicsCard. It was suggested that some single mothers see it as providing a visible
marker of being a bad parent. Similarly, some stakeholders reported that older women
felt ashamed by the implications they cannot manage money or that they misuse alcohol
or gamble.'®

Although Bray and others noted that responses to income management were
mixed, they quoted one Indigenous woman who stated ‘depression and other added
stresses from [...] income management [...] is making it harder’.'®® They quoted
another who said income management is ‘really embarrassing people’.'” In a similar
vein, Bev Manton described income management as ‘a degrading, humiliating and
pride-sapping emotional whipping of the highest order’.'”" This raises significant
issues about the wellbeing of welfare recipients who are subject to income
management. Income management reduces autonomy and can foster feelings of
shame in welfare recipients, who are treated as though they are not ‘the moral equal
of others’.'”? By shaming welfare recipients, compulsory income management has
the capacity to undermine ‘attitudes of self-respect, self-trust, and self-esteem’ which
are essential for autonomy.'”?

'Equality Rights Alliance (2011), p 40.
'%Equality Rights Alliance (2011), p 29.
'©Bray et al (2012), p 267.

'Bray et al (2012), pp 86, 94 95.
'"Bray et al (2012), p 94.

1Bray et al (2012), p 169.

'%Bray et al (2012), p 94.

"Bray et al (2012), p 95.

""Manton (2010), p 25. At that time Bev Manton was the chair of the NSW Aboriginal Land
Council, and had witnessed how income management was affecting Northern Territory
Aboriginal welfare recipients.

'"?Mackenzie (2008), p 525.

'Mackenzie (2008), p 525.
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Part III: Suggestions for social policy initiatives to address disadvantage

Due to the problems with paternalistic policy-making directed towards Indigenous
peoples, including nudge paternalism, identified in Part I, and the problems with
hard paternalism in the income management context, identified in Part 11, alternative
policy frameworks need to be explored. There are means by which the government
could seek to improve the socioeconomic disadvantage Indigenous peoples experi-
ence that do not involve nudge paternalism, or other forms of paternalism such as
new paternalism. The following suggestions are a starting point to consider in terms
of travelling in a different policy direction.

Take all consequences of laws and policies into consideration when assessing their
value and respond to ethical concerns

The consequences of law and policy measures deserve rigorous scrutiny. However, in
official government income management evaluations there has been a tendency to
focus on benevolent government intentions at the expense of negative consequences,
or to only explore a limited range of consequences.'’* Sarah Maddison explains that,
‘perversely, even the most damaging of Australia’s policies towards Indigenous
people have been excused as failed attempts at improving their quality of life’.!” Yet
it is important to remember that ‘harmful effects are harmful regardless of the intent
with which they are produced’.!”® It is important to realise that unethical behaviour
can still occur when law and policy-makers cause harm but do so with the best of
intentions. A multitude of ethical concerns have been raised about the operation of
compulsory income management,'”” including the way that it leads to disempower-
ment and depression for a significant number of Indigenous people subject to it.!”®
These ethical concerns need to be addressed by the government instead of ignored.
Repealing the compulsory income management categories would be a good starting
point.

Take into account the structural causes of disadvantage and address those rather than
Just transferring risk and responsibility to individual welfare recipients

In terms of structural issues contributing to disadvantage for Indigenous peoples in
the Northern Territory, the government needs to invest heavily to compensate for
decades of fiscal neglect and ‘support innovative programs to enable local livelihood
opportunity’.!”® Jon Altman argues that this is part of ‘the essential citizenship
catch-up’ necessary to redress disadvantage for Aboriginal people in the Northern
Territory.'® The structural causes of disadvantage experienced by Aboriginal people
in the Northern Territory are immense. Philip Mendes and others note that no

'7*Altman and Russell (2012), pp 16 17.

'Maddison (2011), pp 73 74.

'76Spann (2000), p 25.

""Bielefeld (2012), pp 524, 554.

'7Nicholson et al (2009), pp 204, 219; Cox (2011), p 98.
' Altman (2013), p 30.

'8 Altman (2013), p 40.
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official evaluations of income management to date have really taken into consid-
eration ‘the structural barriers to maximizing income for the person on a low
income’.'8! This also needs to be addressed in order to develop a more complete
picture of the causes of poverty experienced by welfare recipients. It is inadequate to
simply assume fault on the part of welfare recipients in regards to spending patterns
without taking into account the broader structural issues that perpetuate disadvant-
age.'®? The government should address the ‘structural causes’ of disadvantage faced
by Indigenous peoples,'®? rather than simply transferring risk and responsibility onto
individual welfare recipients,'®* as occurs with compulsory income management.

Facilitate more community involvement rather than impose further paternalistic
colonial governance

There have been successful examples of Aboriginal community driven approaches
which deal with the budgetary management issues the government claims to address
with contemporary income management. Indeed, purely voluntary forms of income
management have been in use in some remote Northern Territory communities long
before the government introduced the BasicsCard. For example, in Alice Springs,
voluntary income management has been in existence since the 1980s in the form of
food vouchers. The Tangentyere Council explain that:

Tangentyere is proud of this Service which was founded by the Town Campers [...] in
the early 1980s and is an example of voluntary income management that was established
many years before the NT Intervention. It was, and still is, a Voluntary system that
allows Town Campers to choose how much of their Centrelink funds they want to put
towards food each fortnight as part of their own Income Management and Budgeting
Plans. Town Campers always knew how to solve their own Feast and Famine problems
and as the bosses of Tangentyere, were able to get the exPertise to put this enduring
system in place. It is their system and they proudly own it. &

The Arnhemland Progress Aboriginal Corporation (APLA) also developed a
FOODCard which ‘evolved from community consultations at Gapuwiyak in
2004°.'% This initiative was developed with ‘[e]xtensive community consultation’
and items able to be purchased ‘included most grocery food items and baby
requirement[s] in line with ALPA’s healthy choice policy. Excluded items include
soft drinks, cigarettes, tobacco and toys’.'®” The FOODCard is voluntary, and is ‘a
good [...] example of a “bottom up” community approach in tackling a difficult

""Mendes et al (2013), p 30.

"2Mendes (2013), p 495.

'3 Australian Human Rights Commission (2012), p 19.

"®Marston et al (2010), pp x xi; Moss (2010), pp 129, 138.

"®Tangentyere Council Incorporated (2012), p 14.

"6 Arnhemland Progress Aboriginal Corporation, ‘APLA FOODCARD’ http://www.alpa.
asn.au/pages/ALPA-FOODcard.html. Accessed 23 November 2014.

'®7 Arnhemland Progress Aboriginal Corporation, ‘APLA FOODCARD’ http://www.alpa.
asn.au/pages/ALPA-FOODcard.html. Accessed 23 November 2014.
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social problem’.'®® These examples highlight that Aboriginal communities have
more capacity to create effective and culturally appropriate forms of budgetary
management support than government paternalists acknowledge.

Evidence suggests that law and policy affecting Indigenous peoples requires
community driven approaches rather than imposed government approaches. Com-
munity driven approaches have a greater chance of effectively meeting the needs of
local communities, a greater chance of success than paternalistic ‘top down’
government approaches.'®® Yet the government appears not to have consulted with
a range of communities who were affected by the 2012 extensions to the income
management scheme.'”® Proper consultation with all affected communities is
essential. For well-designed social policy initiatives it is crucial that government
engage properly with Indigenous communities about social and economic issues
affecting them.'”! Mendes and others state:

There is overwhelming evidence of the importance of local control and involvement in
problem identification, program design and decision-making. Many evaluations of
services in Indigenous communities have shown that they are most effective when the
community is heavily involved in both the planning and implementation stages.'*?

This has not occurred with the income management scheme applied in the Northern
Territory. Nor has it occurred in relation to the expansion of aspects of that scheme
in the trial sites."”® There was no consultation with Aboriginal communities in the
Northern Territory about any aspects of the Intervention, including income
management, when it was rolled out in 2007. In the 2009 Future Directions for
Northern Territory Emergency Response consultations Aboriginal communities were
only provided with the option to continue income management in one of two modes
— with exemptions or without exemptions — rather than being provided with an
option for it to be abolished or made purely voluntary.'”® The consultations ‘were
carried out within a framework in which the continuation of income management of
some sort was presented as inevitable’,'”> highlighting problems with how the
government conceptualises choice. By the time the 2011 Stronger Futures consulta-
tions took place, the government had redefined income management as a welfare
reform measure, and therefore did not allow for further consultation on the topic of
income management,'® despite there being evidence of strong criticism of income

" Mendes et al (2013), pp 25, 29.

' Behrendt (2007), p 16; Brigg and Maddison (2011), p 6; Mendes et al (2013), pp 29 30.
"R ollback the Intervention (2012); Parliamentary Joint Committee on Human Rights (2013),
p 60.

'“IRollback the Intervention (2012); Altman (2013), p 102.

'’Mendes et al (2013), p 29. Internal references omitted.

"’ Mendes et al (2013), p 29; Parliamentary Joint Committee on Human Rights (2013), p 60.
"% Australian Council of Social Services, ‘Submission to Senate Community Affairs Legisla-
tion Committee: Inquiry in Social Security and Other Legislation Amendment ( Welfare Reform
and Reinstatement of Racial Discrimination Act) Bill 2009 and related Bills (2010) in Cox
(2011), pp 30 31; Vivian (2010), p 62.

95Bielefeld (2012), p 542.

'“SDepartment of Families, Housing, Community Services and Indigenous Affairs (2011), p 7.
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management by Indigenous peoples,'”” and knowledge that income management

overwhelmingly still applied to Indigenous peoples.

Undoubtedly, if the government were working with Indigenous communities it
would be more time consuming and resource intensive than the current approach
involving rushed consultation timeframes. For example, a paltry 6 week consultation
period was allocated with Northern Territory Aboriginal communities before the
Stronger Futures laws were hurried through parliament.'”® These laws are in place
for a decade, but a minimal timeframe was dedicated to consultations with those
who would be affected by them. The Aboriginal and Torres Strait Islander Social
Justice Commissioner, Mick Gooda, has criticised the rushed timeframe for the
Stronger Futures consultations, stating that they ‘commenced only a few days after
the discussion paper was released’ and only ‘allowed for [...] superficial feedback’.'”®

The Australian Human Rights Commission has set out guidelines for effective
and culturally appropriate engagement with Aboriginal and Torres Strait Islander
peoples that the government would do well to follow. These include ‘[r]ecognition
and regard for Indigenous peoples’ rights’, ‘[r]espect for Indigenous culture and
difference, particularly decision making processes’ and ensuring ‘Indigenous peoples’
free, prior and informed consent’.?°° When compared to these ethical guidelines, the
approach adopted by the government in its 2009 and 2011 consultations is
inadequate. It is crucial that future government consultations and evaluations
conform to international human rights standards. Failure to do so will further
entrench the disadvantage experienced by Indigenous peoples. It is also important
‘not to generalise from understandings of one Indigenous community to others or to
all Indigenous peoples’.?®! This means that the ethical approach for government is
not to assume that what works for one Aboriginal community is necessarily going to
work for another Aboriginal community. So if there is one Aboriginal community
that wants income management, it should not therefore be assumed that income
management is necessarily the best or most appropriate way to resolve social
challenges faced by other Aboriginal communities. The problems that can arise in
situations where the government subscribes to generalisations about Aboriginal
communities with a ‘generic, one size fits all approach’ was colourfully described by
one Stronger Futures consultation participant in the following way:

I think we have to be very careful about taking a banana smoothie approach. What I'm
concerned about is that after listening [to] their own situations, to so many people each
with their unique take, you can’t just take all these ideas and just chuck them together

’Gibson (2009), pp 11 12, 16, 18; Annexure B Bagot Community Darwin, NT Transcript
of FHCSIA ‘Special Measures’ Consultations: ‘Future Directions for Northern Territory
Emergency Response’ 28 July 2009 in Nicholson et al (2009), pp 82, 86; Annexure D Arlparra/
Utopia Northern Territory Transcript of FHCSIA ‘Special Measures’ Consultations: ‘Future
Directions for Northern Territory Emergency Response’ 13 August 2009 Part 1 in Nicholson
et al (2009), pp 172 173.

'8 Australian Human Rights Commission (2011), p 27.

'’ Australian Human Rights Commission (2011), p 27.

2 Australian Human Rights Commission (2012), p 19. The last factor mentioned mirrors
Article 19 of the United Nations Declaration on the Rights of Indigenous Peoples 2007.

**' Australian Institute of Aboriginal and Torres Strait Islander Studies (2012), p 2.
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and turn on the blender and come out with something that you can dish out to
everybody that will work in every situation because Indigenous cultures are unique,
languages are unique, people are unique, communities are unique, families are unique
and unless the consultation process means an ongoing conversation with individuals,
community groups, families as well as the community as a whole [...] I think it runs the
risk of being wasted.>”

Respect the vight of Australia’s First Peoples to self-determination

The right to self-determination affects a range of concerns for Indigenous peoples
across many policy areas, including rights to land, culture, language, health, welfare
and criminal justice issues.””® Discussion of these numerous issues is outside the
scope of this article; however, some points about the importance of respecting the
collective right of Indigenous peoples to self-determination will be made. Self-
determination requires more than involving Indigenous communities in policy-
making that affects them. It involves more than conducting consultations with
Indigenous communities and then going ahead with a predetermined policy agenda
as though the consultation process were a mere formality.”>* As Morgan Brigg and
Lyndon Murphy point out, ‘[tJo frame problems in liberal terms, as tends to happen
at the beginning of the policy process, and to then have Indigenous people own and
participate in subsequent processes does not equate with credible Indigenous
ownership’.%%

In ascertaining how to move forward in terms of addressing Indigenous
disadvantage, Sol Bellear, chair of the Aboriginal Medical Service in Redfern, has
pertinent suggestions in terms of promoting self-determination rather than more
paternalism. This would take governance beyond mere consultation with Indigenous
communities. Bellear maintains that:

The great lie of 100-plus years of Australian Indigenous Affairs policies has always been
that Aboriginal people are so backward that we need to be saved from ourselves. [...]
That great lie still underpins thinking in Indigenous affairs policy today. So it’s time to
do something different, and time to acknowledge that the case for self-determination for
Aboriginal people in Australia isn’t just compelling it’s overwhelming.?%®

There have frequently been misunderstandings in Australia about what consti-
tutes self-determination for Indigenous peoples. The right to self-determination that
many Indigenous peoples want the colonial government to recognise extends beyond
that of Australia’s formal ‘self-determination era’, where policies were ‘more
concerned with organisational and community management than with placing
meaningful political and economic power in Aboriginal hands’.?*” Larissa Behrendt

22Nicholson et al (2012), pp 55, 105.

2%Behrendt (2003), pp 90 92; Altman (2013), p 102; Anthony (2013), pp 1 209; Bielefeld
(2014), pp 16, 18.

2%Rollback the Intervention (2012).
2%Brigg and Murphy (2011), pp 28 29.
206Bellear (2013), p 4.

*"Brigg and Maddison (2011), p 6.
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explains that, for Aboriginal peoples, ‘the right to self-determination has become a
powerful description of the notion of deciding our own future’.>*® Likewise, Michael
Mansell states ‘[s]elf-determination gives Aboriginal people the right to determine
our own destiny’.>”” The fact that self-determination is not likely to produce
instantaneous solutions should be no barrier to a change in policy direction in this
area. Bellear asserts that:

The solution [...] is for the Australian Government to [...] step back and let us make
decisions for ourselves. [...] Over the course of that journey [...] we will make many of
the same mistakes that have been made and continue to be made every single day by
mainstream Australian political and governance structures. [...] But [...] over time, the
advances we make will be far greater than those under a system of colonial occupation.
How do I make this guarantee? Because we could hardly do any worse, and because
decades of international experience, research and outcomes tell us so.>'°

Although Thaler and Sunstein would suggest that the likelihood of mistakes means
that nudge paternalism is appropriate, these comments by Bellear highlight the
application of a double standard where Indigenous peoples have frequently been held
far more accountable for any perceived errors of judgement than the government.
These mistakes are then claimed as evidence that Indigenous peoples are not capable of
governing their own lives. This trend needs to be redressed. It is fair to say, however,
that the Australian government appears to be a long way off acknowledging the
collective right of Indigenous peoples to self-determination contained in Article 3 of the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).?'! Indeed,
as shown by the gross overrepresentation of Indigenous peoples in the income
management categories, the government is still grappling with the idea that Indigenous
welfare recipients as individuals have the capacity to manage their own budgets, let
alone coming to terms with the complexity of Indigenous peoples having a collective
right to self-determination. However, there is a vested interest in the colonial
government characterising so many Indigenous welfare recipients in this negative
way.?!? Indigenous peoples portrayed as too irresponsible and inept to govern their
own individual budgets may be more readily characterised as lacking the capacity to
participate in collective self-determination.

Conclusion

There are inherent problems with ongoing paternalistic styles of governance affecting
Indigenous peoples. As there is a long history of paternalism failing Indigenous

*%®Watson (1997), p 55; Behrendt (2001), p 856.

2Mansell (2007), p 80.

21%Bellear (2013), p 5.

*"For the difference between this and the more robust rights set out in the Declaration of
Principles (Indigenous Draft Principles) see Venne (2011), pp 568 570; Churchill (2011), p 538.
Australia, along with Canada, New Zealand and the United States had initially voted against
the UNDRIP. Although Australia later changed its position in 2009, Australia has not since
sought to implement the terms of the UNDRIP in any meaningful way into domestic law.
*Figures submitted to the federal parliament in February 2014 confirm that Indigenous
peoples grossly outnumber non-Indigenous welfare recipients Australia-wide in the income
management categories (Senate Estimates 2014, p 1).
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peoples, even a soft form of paternalism such as nudge paternalism is likely to be
problematic in terms of effectively addressing their needs in a culturally appropriate
manner. The discourse constructed by nudge paternalism is particularly problematic
in that it portrays some form of paternalism as inevitable, shifting the focus away
from other alternatives that are more culturally appropriate and desirable for
Indigenous peoples, such as self-determination.>'*> Nudge paternalists have shifted
the policy debate away from the question of whether paternalism is desirable or
acceptable, and towards a more limited choice between hard paternalism and soft
paternalism. This does not acknowledge that for many Indigenous peoples no form
of paternalism is likely to meet with endorsement given the historical and
contemporary abuses of power facilitated by paternalistic law and policy.

Paternalism, be it soft or hard, is problematic when directed towards Indigenous
peoples. However, Australia is not even choosing a soft form of paternalism in the
current income management scheme. Income management departs from many of the
theoretical principles of nudge paternalism. This is worthy of consideration in case
the government contemplates a shift from new paternalism towards an approach
more consistent with nudge paternalism. However, as this article makes clear, there
are insurmountable problems with the application of nudge paternalism to
Indigenous peoples, whose unique cultural identities and rights need to be respected.
The tenets of nudge paternalism are fundamentally incompatible with self-deter-
mination. To try to ‘nudge’ Indigenous peoples into a neoliberal version of
‘normality’ is still a form of assimilation that is bound to meet with resistance on
the part of many of those whom the government is trying to socially engineer.?'*

More paternalism is not the answer to resolving longstanding socioeconomic
challenges faced by Indigenous peoples. This article has contributed some alternative
suggestions to reflect upon in terms of a different policy direction. First, take all
consequences of laws and policies into consideration when assessing their value,
including the negative consequences, and respond to ethical concerns in an
appropriate manner. Second, take into account the structural causes of disadvantage
and address those rather than just transferring risk and responsibility to individual
welfare recipients. Third, facilitate more community involvement rather than
imposing further paternalistic colonial governance. Finally, respect the right of
Australia’s First Peoples to self-determination and ensure that government policy
frameworks are compatible with this right. The need to improve the socioeconomic
circumstances of Indigenous peoples is undeniable, but the method adopted to
facilitate such improvement needs to be culturally appropriate, effective and
empowering. The shameful stigmatising methods of compulsory income manage-
ment are unlikely to achieve these outcomes.
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