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,, 
Tax Astute 

TRAINING 

Submission -Treasury Laws Amendment (Making Multinationals Pay Their Fair Share-Integrity and Transparency) Si// 2023 

It is assumed that the reasons behind the s 82O-52(1A) ITAA 1997 Tax EBITDA adjustment deeming rule are 
similar t o the 'double benefit' reasoning behind the s 820-52(10) ITAA 1997 Notional R&D Deduct ion 
subtraction explained in para 1.17 of the Supplementary EM. However, unlike a notional R&D Deduction 
(which will have been claimed as a tax offset in the year in question) a carry forward tax loss of a company 
may be restricted from deductibil ity on a temporary or permanent basis (e.g. due to the s 36-17(5) ITAA 
1997 restriction shown in Column 3 or due to adverse application of the Continuity of Ownership or the 
Same or Simi lar Business Tests and more). For this reason an equivalent treatment to the R&D Offset Tax 
EBITDA subtraction may not be appropriate for a carry forward loss which may not ever be claimed as a 
deduct ion. In addit ion, given that the aim of the R&D Offset is t o act as an incentive towards R&D act ivity 
in Australia, there is not necessarily any particular mischief in the R&D offset being more concessionally 
treated under the Thin Capitalisation rules in comparison to a simple current year deduct ion which forms 
part of and reduces actual taxable income. 

Actual Taxable Income vs Deemed Tax EBITDA Taxable Income under proposed s 82O-52(1A) ITAA 1997 
Adapted from Example 2 of ATO Document 'Utilising franking tax offsets and effect on losses - corporate tax entities' 

Column 1 Column 2 Column 3 

A Exempt Income = NIL 

B 
Taxable Income (Current Year Amounts) 

= $150,000 Proposed 
s 82O-52(1A) ITAA 1997 

Current Year Tax Payable 
Actual taxable income Deemed amount for 

(including effect of s 36-17(5) Thin Capitalisation 
C (net of $30,000 franking credit s) 

= $15,000 
ITAA 1997 Excess Franking Tax EBITDA Calculation 

Offset Restrictions) (ignoring s 36-17(5) 
excess franking offset 

D Tax Rate = 30% restrictions) 

E 
Available Carry forward tax losses = 

($200,000) 

$15,000 + 30% (i.e. C + D) DEEMED ($150,000) 

F 
Actual or Deemed 

PRIOR YEAR LOSS Deduction ($50,000) maximum deduction 
deduct ion (per B) 

(if chosen) (i.e. ignore maximum cap) 

G Taxable Income after Prior Year Losses $100,000 actual t axable income NIL for Tax EBITDA 
(B-F) 

Tax Astute Pty Ltd (as Trustee for the Tax Astute Trust) 2024 Page7 
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