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Australia's | 14 Brandis Senator BRANDIS—Can | turn to a completely different topic. That is the difference between the coalition’s
Right to bill and Mr Wilkie’s and Senator Xenophon’s bill about which you offer no expression of opinion, but can |
Know simply make a point to you and invite your comment. By locating journalist privilege among a range of other

confidential relationships, the effect of the coalition’s bill would be to attract a wide body of legal principles
concerning the protection of confidential relationships. This is kind of a lawyer’s point, | suppose, but it
seems to me that that would strengthen the protection of journalists because their privilege is located in a
more substantial, more significantly developed and sophisticated body of legal principle. What do you think
about that?

Ms Chapman—I think we should probably take it on notice. They are quite different privileges, so
potentially they may overlap, but | would suspect that they would also lead to—

Senator BRANDIS—But there are some core legal principles that apply across the range of that body of
legal doctrine that deals with the protection of confidential relationships.

Ms Chapman—I think we need to take it on notice.

Senator BRANDIS—AIright, thank you.

ARTK Response

The protection afforded to journalists by both the proposed section 126H of the Wilkie/Xenophon Bill and section 126D of the Brandis Bill will be identical -
they both create a journalists' privilege that is industry specific.

ARTK accepts the definition of "journalist" under both Bills as "a person who in the normal course of that person's work may be given information by an
informant in the expectation that the information may be published in a news medium".

ARTK supports both the Wilkie/Xenophon Bill and the Brandis Bill. ARTK does not believe that locating the journalist privilege among a range of other
confidential relationships (with established jurisprudence) will strengthen the protection of journalists. The protection afforded to journalists under both Bills is
sui generis and may not necessarily benefit from the application of legal principles concerning other confidential relationships.

It is fair to say that the Brandis Bill and its proposed extension of the professional confidential relationship privilege to other protected confidences may be of
benefit to the journalist profession in circumstances where the criteria of journalists' privilege is not made out. Say for example, a doctor, nurse or social




worker who contributes confidential information to a news medium, law reform commission or other inquiry, but does not satisfy the definition of "journalist"
and is not protected by the privilege. In these circumstances, a general confidential relationship privilege may also assist in the provision of information to
the public, whilst retaining the relationship of confidence under which the information was imparted. The balancing test however will remain as per the current
section 126B.

The Brandis Bill's professional confidential relationship privilege would also cover relationships where there is a legal, ethical or moral obligation not to
disclose protected communications and records. For example: doctor/patient, psychotherapist/client, social worker/client. As Senator Brandis notes, there is
jurisprudence surrounding the quality of confidence associated with these relationships, particularly in associated with the health industry. However it is not
critical that the jurisprudence that has developed in respect of these relationships be applied to the privilege that is proposed for journalists.

We also noted in the hearings that one of the members of the Committee made an inquiry to the Press Council regarding whether any legal cases have been
considered in New Zealand in relation to Section 68 of the Evidence Act 2006 (NZ). Section 68 is the provision in New Zealand legislation upon which the
protection in the Bills was based. To our knowledge, there has only been one case related to section 68, namely, Police v Campbell and Ors HC WANG CIV
2009-483-000127, a copy of which is attached.
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