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Introduction 

The Australian Industry Group (Ai Group) welcomes the opportunity to make a submission to the 

Senate Education and Employment Legislation Committee during its inquiry into the provisions of 

the Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 (Bill). 

As its name implies, this is an important piece of legislation aimed at removing roadblocks to 

productivity, jobs growth and higher wages during the recovery from the COVID-19 pandemic. 

The Bill would make substantial changes to the provisions in the Fair Work Act 2009 (FW Act) which 

deal with casual employment, awards, enterprise agreements, greenfields agreements for major 

projects, and compliance and enforcement.  

Ai Group has been heavily involved in the development of the Bill and we have worked hard to 

achieve a worthwhile and fair outcome for employers, employees and the broader community. 

The introduction of the Bill into Parliament follows meetings of five working groups of employer 

representatives and unions, that met over a 10-week period up to September 2020 to discuss what 

reforms should be implemented to industrial relations laws to drive employment growth and 

investment, and to assist the recovery from the pandemic. Ai Group was heavily involved in all five 

working groups, which were chaired by the responsible Minister. Ai Group was a member of the 

four working groups on casual and fixed term employment, awards, enterprise agreements and 

compliance and enforcement. We also participated in all meetings of the greenfields agreements 

working group, as an adviser to our affiliated organisation – the Australian Constructors 

Association. 

The working groups completed their discussions in September 2020 after several rounds of 

meetings. The process was a useful forum for discussing the issues and exploring potential changes 

to IR laws. 

This submission sets out Ai Group’s views on the provisions of the Bill. In summary: 

• The casual employment provisions in the Bill are particularly important due to the 

widespread uncertainties and cost risks that have arisen from the Federal Court’s 

controversial decisions in the WorkPac v Skene 1  and WorkPac v Rossato 2  cases. The 

uncertainties and risks are particularly relevant to small businesses. Importantly, the Bill 

includes: 

o An exclusive definition of a ‘casual employee’, rather than the vague indicia approach 

adopted by the Federal Court; and 

 
1 [2018] FCAFC 131. 
2 [2020] FCAFC 84. The High Court of Australia is currently hearing an appeal by WorkPac against this decision.  
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o Protection for employers against ‘double-dipping’ claims by employees who have 

been engaged and paid as casuals. 

• The modern award provisions in the Bill would deliver some modest but important flexibility 

for employers and employees in industries heavily impacted by the pandemic. 

• The enterprise agreement provisions are designed to address widely recognised problems 

that have led to the number of current enterprise agreements in Australia reducing from 

25,000 a decade ago to less than 10,000 today. The reinvigoration of the enterprise 

bargaining system will lead to productivity improvements and wages growth at the 

enterprise level. 

• The greenfields agreement provisions of the Bill would enable such agreements to continue 

for the life of a major project (up to a maximum of eight years). This would assist in driving 

investment and jobs in the construction and resources industries. 

• Ai Group does not support employers who deliberately underpay their employees. However, 

the much higher civil penalties and the criminal penalties in the Bill for underpayments are 

not warranted. Civil penalties for underpayments were increased tenfold in 2017 and the 

evidence is that these increases have had a positive impact on compliance. There is no 

evidence that justifies the highly punitive approach in Schedule 5 of the Bill. The proposed 

provisions would operate as a barrier to jobs growth and investment during the recovery 

from the pandemic. 

With the sensible and practical amendments that Ai Group has recommended in this submission, the 

Bill would deliver a series of worthwhile changes to the IR system that would provide opportunities 

for more productive and flexible workplaces, in order to assist the economic recovery. 

We urge the Committee to recommend that the Bill is passed by Parliament without delay, with the 

amendments that we have proposed. 
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As the Productivity Commission has recently pointed out, improving Australia’s productivity 

performance is fundamental to resurrecting the pace of wages growth and the rate of improvement 

in Australia’s living standards (including in the form of greater leisure time).3   

The changes proposed in the Bill offer the opportunity to substantially improve the pace of 

productivity growth in Australia.  The measures in the Bill would: 

• Remove new uncertainties and potential costs facing businesses in relation to casual 

employees that are currently acting as barrier to investment, business expansion and 

employment; 

• Improve flexibility for many award covered employers and employees;  

• Revive the enterprise bargaining process through which enterprise-based productivity 

improvements can be negotiated with employees; and 

• Improve the operation of Greenfields Agreements so they can more closely match the life of 

major projects allowing a greater concentration on the efficient delivery of project outcomes 

and reducing the scope for opportunistic bargaining mid-project.  

The short-to-medium term challenges  

Australia is only part way through an uncertain recovery from the most severe peace-time shock 

since the Great Depression. While the pace of this recovery in economic activity has been faster 

than was expected only six months ago, the impacts of the COVID-19 downturn remain severe by 

any standards.    

• GDP at the end of the September quarter was still 4.2 per cent below the level reached at 

the end of 2019. 

• 278,000 more people were unemployed or underemployed in December 2020 than a year 

earlier. 

Securing a full recovery will not be easy.  This is particularly the case because, at least for the year 

ahead, notwithstanding the high hopes being placed on vaccines, there is likely to be a need to 

manage intermittent outbreaks and continue to adjust to disruptions to work, social activity, 

commuting and interstate movement.   

  

 
3 Productivity Commission, 2020, PC Productivity Insights: Australia’s Long Term Productivity Experience, November 
2020, pp 8-12.  
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Constrained international travel has pulled the rug from under immigration which has been a staple 

of Australian economic growth and has been critical to the supply of key skills. This presents 

particular challenges for the housing industry and could act as a brake on the recovery and 

expansion potential of many businesses.  

Additional challenges relate to the ongoing severe impact of restrictions and disruptions related to 

COVID-19 with the consequent risk of a permanent loss, or a very heavy erosion of capability. Many 

businesses and their employees that are linked to inbound tourism, international students, 

entertainment venues and passenger transport, among others, fall into this category.  

These challenges lie behind the cautious prognosis issues by the Governor of the Reserve Bank of 

Australia following the Bank’s Board meeting on 2 February 2021. The Governor warned that:  

“the economy is expected to operate with considerable spare capacity for some time to come. The 

unemployment rate remains higher than it has been for the past 2 decades and while it is expected to 

decline, the central scenario is for unemployment to be around 6 per cent at the end of this year and 

5½ per cent at the end of 2022.”4 

Securing the full recovery from the COVID-19 recession remains a substantial challenge.  The most 

severe potential impacts arising from any delay in the pace of recovery would most likely take the 

form of higher rates of unemployment and underemployment with the consequent social and 

personal hardship that implies.  

Many of the changes proposed in the Bill will help to accelerate the pace of recovery by allowing 

employers to adapt to the challenges of recovery in a more flexible way.  These include the improved 

flexibilities that can be negotiated with part-time employees and the ability over the critical period 

of the next two years for employers to issue Flexible Work Directions in relation to the location of 

work and duties to be performed.   

These changes offer important potential for Australia’s industrial relations arrangements to make a 

material difference to the pace of the recovery of the labour market from the current crisis. 

  

 
4 Reserve Bank of Australia, Statement by Philip Lowe, Governor: Monetary Policy Decision, 2 February 2021. 
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Schedule 1: Casual employees 

Summary of the key provisions in this Schedule 

Definition of a ‘casual employee’ 

The Bill contains important provisions that are designed to address the uncertainties and cost risks 

that have arisen from the Federal Court’s controversial decisions in the WorkPac v Skene5  and 

WorkPac v Rossato6 cases. 

Under the provisions in the Bill, a person will be a ‘casual employee’ for the purposes of the 

entitlements in the FW Act, if: 

“(a) an offer of employment made by the employer to the person is made on the basis that the 

employer makes no firm advance commitment to continuing and indefinite work according to 

an agreed pattern of work for the person; and 

(b) the person accepts the offer on that basis; and 

(c) the person is an employee as a result of that acceptance.” 

The Bill clarifies that for the purposes of determining whether the above conditions have been met, 

regard must be had only to the following considerations: 

“(a) whether the employer can elect to offer work and whether the person can elect to accept or 

reject work; 

(b) whether the person will work only as required; 

(c) whether the employment is described as casual employment; 

(d) whether the person will be entitled to a casual loading or a specific rate of pay for casual 

employees under the terms of the offer or a fair work instrument.” 

It can be seen that the definition is an exclusive one, rather than one that reflects the vague indicia 

approach adopted by the Federal Court, which is unworkable in practice. 

Importantly, the Bill also clarifies that: 

• In determining whether a person is a casual employee this “is to be assessed on the basis of 

the offer of employment and the acceptance of that offer, not on the basis of any 

subsequent conduct of either party”; and 

• A “regular pattern of hours does not of itself indicate a firm advance commitment to 

continuing and indefinite work according to an agreed pattern of work”. 

 
5 [2018] FCAFC 131. 

6 [2020] FCAFC 84. The High Court of Australia is currently hearing an appeal by WorkPac against this decision. 
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Protection against ‘double-dipping’ claims by employees and ex-employees 

Vitally, the Bill provides protection to employers against ‘double-dipping’ claims by employees and 

ex-employees who were engaged and paid as casuals but who later claim that they are entitled to 

annual leave and other benefits of permanent employment. It does this by including a provision 

which allows the amount of the casual loading paid to an employee to be offset against any 

entitlements that the employee claims to be owed. This approach has obvious merit and fairness. 

The Bill also clarifies that service as a casual employee is not counted for the purposes of redundancy 

pay and various other entitlements of permanent employment, if the casual converts to permanent 

employment.  

Casual conversion 

The Bill would amend the National Employment Standards (NES) in the FW Act to provide casual 

conversion rights to employees as follows: 

• Where an employee has been employed by the employer for a period of 12 months and, 

during at least the last 6 months of that period, the employee has worked a regular pattern 

of hours on an ongoing basis which without significant adjustment the employee could 

continue to work as a permanent employee, the employer must make an offer to the 

employee for conversion to permanent employment, except where: 

o there are reasonable grounds for the employer not to make the offer; and 

o the reasonable grounds are based on facts that are known, or reasonably 

foreseeable, at the time of deciding not to make the offer. 

• The above offer must be made within 21 days after the employee has completed 12 months 

of employment. 

• If an employer decides that the employee has not worked regular hours during at least the 

last 6 months, or decides that there are reasonable grounds not to make an offer to the 

employee for conversion, the employer must give written notice of this decision to the 

employee.  

• If the employee chooses not to convert to permanent employment, the employee can 

remain a ‘casual employee’ indefinitely. 

• A casual employee who works regular hours generally has a right to request conversion every 

six months, with an employer only having the right to refuse on reasonable grounds. 

• If a dispute between an employer and an employee arises about the casual conversion rights 

of the employee, the dispute can be referred to the Fair Work Commission (FWC). The FWC 

has the power to conciliate and, if both parties agree, to arbitrate. 

Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 [Provisions]
Submission 70



11 

The above approach has a lot of similarity with the FWC’s model casual conversion clause for 

awards which was determined in 2017 as part of the FWC’s major Casual Employment and Part-

time Employment Case7 which ran for three years and involved an extensive amount of evidence, 

submissions and hearings. Ai Group played a leading role in representing employers in the case. 

The Bill would require the FWC to review the casual employment provisions in all modern awards 

within six months of the new legislative provisions coming into effect to ensure that the provisions 

are not inconsistent with the Act, including reviewing award provisions which define a ‘casual 

employee’ and those which provide conversion rights. 

Casual Employment Information Statement 

The Bill would require the Fair Work Ombudsman (FWO) to publish a Casual Employment 

Information Statement which includes information about the definition of a ‘casual employee’ and 

conversion rights. Employers would be required to give the Casual Employment Statement to all 

casual employees. 

The need for reform to casual employment laws 

There are many myths about casual employment promoted by unions and other parties. It is 

important that the Inquiry focus on facts, not myths.  

Six key facts are particularly relevant. 

Fact 1 – The level of casual employment in Australia is not increasing 

As of November 2020, there were 2.485 million casuals (19.3% of the workforce).8 This is down by 5% from 

pre-pandemic levels. In February 2020, there were 2.624 million casuals (20.1% of the workforce).  

As can be seen in the chart below, apart from the major drop in the last 12 months, for the past 22 years the 

level of casual employment has been around 20% of the total workforce, or 25% of employees in the 

workforce (if business owners and contractors are excluded from the total). 

Between February and May 2020, total employment fell by 861,600 in Australia, with casual employment 

falling by 540,500 and accounting for the majority of this fall (62.7%). By November 2020, there were still 

around 139,500 fewer casuals than there were in February (5% fewer than in Feb 2020). 

 
7 [2017] FWCFB 3541. 

8 ABS 6291.0, Labour Force Australia, Detailed, November 2020, Table 13. ‘Casuals’ are identified in the ABS labour 
force survey as ‘employees without paid leave entitlements’. 
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Chart 4: Casual employment and incidence, 1998 to 2020 

 
ABS 6291.0, Labour Force Australia, Detailed, November 2020, Table 13 

* ‘casuals’ are identified in the ABS labour force survey as ‘employees without paid leave 
entitlements’. 
 

Chart 5: Changes in employment for casuals, permanent 
employees and owner-managers in 2020 

 

ABS 6291.0, Labour Force Australia, Detailed, November 2020, Table 13 

* ‘casuals’ are identified in the ABS labour force survey as ‘employees without paid leave entitlements’. 

  

Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 [Provisions]
Submission 70



13 

Fact 2 – The very widespread industry practice is that a person engaged as a casual employee and 

paid a casual loaded rate is treated as a ‘casual employee’ for the purposes of modern awards and 

the FW Act 

When employers in the real world decide that they need a casual employee, they engage a person 

as a casual employee and pay them a casual loaded rate. This very widespread approach is 

consistent with the way that casual employment is treated in modern awards. For example: 

• The Manufacturing and Associated Industries and Occupations Award 2020 defines a ‘casual 

employee’ in the following manner: 

11.1  A casual employee is one engaged and paid as such. 

• The Hospitality Industry (General) Award 2020 states: 

11.1  An employee is a casual employee if they are engaged as a casual employee. 

11.2  An employer must pay a casual employee for each hour worked a loading of 25% in 
addition to the ordinary hourly rate. 

• The General Retail Industry Award 2020 states: 

11.1  A casual employee is an employee engaged as such. 

11.2  An employee who is not covered by clause 9—Full-time employees or clause 10—Part-
time employees must be engaged and paid as a casual employee. 

11.3  An employer must pay a casual employee for each hour worked a loading of 25% on top 
of the minimum hourly rate otherwise applicable under clause 17—Minimum rates. 

NOTE 1:  The casual loading is payable instead of entitlements from which casuals are 
excluded by the terms of this award and the NES. See Part 2-2 of the Act. 

NOTE 2:  Overtime rates applicable to casuals are set out in Table 10—Overtime rates. 

NOTE 3:  Penalty rates applicable to casuals are set out in Table 11—Penalty rates. 

In its major Casual Employment and Part-Time Employment Decision9 of July 2017, which followed 

three years of Commission proceedings and an extensive amount of expert and industry evidence, 

a five-member Full Bench of the FWC outlined the approach that applies in the real world and 

identified the problems that would result if the Federal Circuit Court’s WorkPac v Skene10 decision 

was upheld by the Federal Court (as it subsequently was): (emphasis added) 

[82] The decision in Skene is currently the subject of an appeal to the Federal Court. No decision in the 

appeal had been issued at the time of writing of this decision. It may be observed, with respect, that 

the Federal Circuit Court decision if maintained is likely to be productive of significant difficulty, since 

it proceeds on the basis that there is a lack of integration between the concept of casual employment 

 
9 [2017] FWCFB 3541. 

10 [2016] FCCA 3035. 
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as it is dealt with in the FW Act and the casual employment provisions of modern awards and 

enterprise agreements made under the FW Act. Modern awards proceed upon the assumption that a 

casual employee under the award receives a 25% loading in lieu of the major NES leave entitlements, 

but Skene suggests that in respect of some employees the employer may be obliged to pay the 

employee the 25% casual loading under the award and in addition all the benefits of the NES under 

the FW Act. Conceivably, it could also conversely mean that a person who is not a casual for the 

purposes of the award and does not receive the casual loading (because the employer chose not to 

engage the person as a casual and pay him or her as such) is a casual for the purpose of the FW Act 

(applying the criteria referred to in Skene) and therefore is not entitled to NES benefits (except those 

applicable to casuals). The same problems could also arise in relation to enterprise agreements 

(as Skene itself demonstrates), which often reflect the casual provisions of modern awards because of 

the approval requirement in s.186(2)(d) that the agreement pass the better off overall test provided 

for in s.193 (under which the Commission must be satisfied that employees to whom the enterprise 

agreement would apply would be better off overall under the agreement than under any modern 

award which would otherwise apply). 

[83] Skene is also at odds with the practical position which, from the evidence in this matter and our 

collective experience, actually applies, namely that employers universally treat persons as being casual 

employers (or otherwise) consistently for the purpose of NES and award or enterprise agreement 

entitlements. 

Fact 3 – It was the intention of Parliament when the FW Act was developed that the very 

widespread industry approach to defining a casual employee would apply for the purposes of the 

FW Act 

Ai Group was very heavily involved in the development of the FW Act between 2007 and 2009. At 

no stage was there any discussion about a vague indicia approach applying to the meaning of a 

‘casual employee’ for the purposes of the FW Act.  

At the time there was no controversy about the meaning of a ‘casual employee’. Awards very widely 

defined a casual employee as an employee engaged and paid as such, consistent with the very 

widespread industry practice. 

The following definition of a ‘long term casual employee’ in s.12 of the FW Act (which is relevant for 

the purposes of some NES entitlements and the unfair dismissal laws) highlights that Parliament 

intended that casual employees could be engaged to work a regular pattern of hours for an 

extended period: 

"long term casual employee": a national system employee of a national system employer is a long 

term casual employee at a particular time if, at that time: 

(a)   the employee is a casual employee; and 

(b)  the employee has been employed by the employer on a regular and systematic basis for a 

sequence of periods of employment during a period of at least 12 months. 
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The Explanatory Memorandum (EM) for the Fair Work Bill 2008 refers to the ABS statistics when 

outlining the number of ‘casual employees’ in Australia and the consequent regulatory impact of 

the provisions in the legislation: 

r.60. The ABS offers three different measures of the incidence of casual employment – the Employee 

Earnings, Benefits and Trade Union Membership (EEBTUM), Forms of Employment (FoES) and Labour 

Market Statistics publications.  

r.61. ABS EEBTUM data show that casual employee incidence was 24.7 per cent (2,061,000 employees) 

in August 2007. The Department believes that this is the most accurate estimate of casual 

employment. 

In the ABS statistics, casual employees are regarded as “employees without paid leave 

entitlements”. This is very similar to the common award definition of a casual employee as “one 

engaged and paid as such”.  

If it was the intention of the Labor Federal Government and of Parliament that some narrower 

definition of a ‘casual employee’ apply for the purposes of the FW Act (like the Federal Court’s vague 

indicia approach in the WorkPac v Skene11  and WorkPac v Rossato12 cases), surely this would have 

been referred to in the EM and taken account of in the regulatory impact statement. Instead, the 

EM refers to there being 2,061,000 casual employees in August 2007.  

The EM also states that the annual leave entitlement in the NES has the same coverage as the annual 

leave entitlements in the previous Australian Fair Pay and Conditions Standard in the Workplace 

Relations Act 1996 (Cth):  

Annual leave: both the Standard and the NES provide the same coverage and quantum of annual leave 

entitlement. A key change under the NES is a simpler manner of accrual and the concept of ‘service’ 

for calculating the entitlement. Paid annual leave will accrue and then be taken on the basis of an 

employee’s ordinary hours of work….13 

If there was an intention to extend annual leave entitlements to any employees who were engaged 

and paid as casuals, surely this would have been referred to in the EM and taken account of in the 

regulatory impact statement. 

Fact 4 – The current uncertainties about casual employment are particularly relevant to small 

businesses 

As set out in the Characteristics and Use of Casual Employment in Australia report, published in 2018 

by the Commonwealth Parliamentary Library, over 80% of casuals worked for Small and Medium 

Enterprises (SMEs): 

 
11 [2018] FCAFC 131. 

12 [2020] FCAFC 84. 

13 Paragraph r.26. 
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• The Metal Industry Casual Employment Case;15 

• The NSW Security Employment Test Case;16 and 

• The Clerks (SA) Award Casual Provisions Appeal Case.17 

In its main decision in the Casual Employment and Part-time Employment Case,18 a five-member Full 

Bench of the FWC relevantly stated: (emphasis added) 

[380] In relation to the fourth question, we do not consider that the employer should be deprived of 

the capacity to refuse a casual conversion request on reasonable grounds. If it would require a 

significant adjustment to the casual employee’s hours of work to accommodate them in full-time or 

part-time employment in accordance with the terms of the applicable modern award, or it is known 

or reasonably foreseeable that the casual employee’s position will cease to exist or the employee’s 

hours of work will significantly change or be reduced within the next 12 months, we consider that it 

would be unreasonable to require the employer nonetheless to convert the employee in those 

circumstances. The circumstances we have identified would generally constitute the grounds upon 

which a conversion request could reasonably be refused, although there may be other grounds which 

we currently cannot contemplate. We emphasise that for a ground for refusal to be reasonable, it must 

be based on facts which are known or reasonably foreseeable, and not be based on speculation or 

some general lack of certainty about the employee’s future employment. A conversion request should 

only be able to be refused after consultation with the employee, the refusal and the reasons for it 

should be communicated in writing within a reasonable period, and if the reasons are not accepted 

resort should be had to the award’s dispute resolution procedure. 

Fact 6: Very few disputes have arisen over casual conversion requests and these have been 

resolved by the Commission through conciliation 

Over the past 20 years, since the Australian Industrial Relations Commission handed down its 

decision in the Metal Industry Casual Employment Case and casual conversion provisions flowed 

into numerous federal awards, there have been virtually no disputes about the refusal of employee 

requests to convert.  

The dispute settling provisions in modern awards give the FWC the power to conciliate if a dispute 

arises about the casual conversion provisions in the award, or to arbitrate if the employer and 

employee agrees. This is similar to the dispute settling provisions that apply to most areas of the 

FW Act (see s.595 and 739 of the FW Act) and would apply to the casual conversion provisions in 

the Bill. There is no evidence that this approach has not been effective in resolving disputes over 

casual conversion issues over the past 20 years. 

 
15 Print T4991. 

16 [2006] NSWIRComm 38. 

17 [2001] SAIRComm 7. 

18 [2017] FWCFB 3541. 
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In the Casual Employment and Part-time Employment Case,19 the FWC Full Bench rejected union 

arguments that the casual conversion provisions in awards, including the employer’s right of 

reasonable refusal and the absence of compulsory arbitration, were ineffective: (emphasis added) 

[386] Second, the evidence did not demonstrate that, for those who exercised the election to convert, 

the existing provisions in the awards in question were ineffective in leading to conversion actually 

occurring. The survey evidence presented on both sides shows that a significant majority of those who 

sought conversion to permanency actually obtained it. The ACTU survey, showed (albeit on the basis 

of fairly small response numbers) that 77% of those casuals who asked for conversion to permanency 

succeeded (although the responses seem not to have been confined to persons who had made their 

request via an award casual conversion clause mechanism), and the figure for the manufacturing and 

utilities sector was 67%. The Joint Employer Survey indicated that about 63% of those who elected to 

convert were actually converted – a broadly consistent outcome. Given that the current provisions 

generally allow for conversions to be resisted on reasonable grounds, it does not seem to us that these 

figures are inconsistent with the proper operation of those provisions. 

Certainty and fairness need to be restored without delay  

For the past 2.5 years, businesses that employ casual employees have faced uncertainty and cost-

risks due to the Federal Court’s controversial decisions in the WorkPac v Skene20 and WorkPac v 

Rossato21 cases, which awarded annual leave and other entitlements to Mr Skene and Mr Rossato. 

These two employees of WorkPac were engaged as casuals and paid a casual loaded rate under the 

enterprise agreement that applied to their employment. 

The judgments of the Federal Court in these cases have created a great deal of uncertainty and cost 

risk for businesses and have become major barriers to casual jobs. The Federal Court’s judgments 

have sweeping implications for many thousands of businesses, as indicated by the High Court’s 

decision to hear an appeal against the WorkPac v Rossato judgment.  

Certainty needs to be restored without delay to encourage employers to employ the more than one 

hundred thousand casuals who have lost their job since the onset of COVID-19 and have not yet 

been re-employed (see Chart 4 on page 12 of this submission). 

At the special leave stage of the High Court appeal in the WorkPac v Rossato case, the Federal 

Government submitted evidence that the cost to employers of ‘double dipping’ claims by employees 

who have been engaged and paid as casuals would be up to $39 billion. No businesses would have 

made provision for these costs as they have already paid a casual loading in lieu of annual leave and 

other entitlements.  

  

 
19 [2017] FWCFB 3541. 

20 [2018] FCAFC 131. 

21 [2020] FCAFC 84. The High Court of Australia is currently hearing an appeal by WorkPac against this decision. 
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The 25% standard casual loading arose from the Metal Industry Casual Employment Decision22 of a 

Full Bench of the Australian Industrial Relations Commission (now the FWC) in 2000. Ai Group 

represented the employers in the case. As a  result of the decision, the casual loading in the Metal, 

Engineering and Associated Industries Award 1998 was increased from 20% to 25%. The Bench 

calculated how much each relevant entitlement was worth in terms of a loading. While not adopting 

a precise formula, 10.1% of the 25% was calculated as compensating for the absence of annual leave 

entitlements. The Commission’s decision highlights that it would be blatant ‘double-dipping’ for an 

employee to receive the casual loading as well as the annual leave entitlements that the loading has 

been paid in lieu of. The 25% loading flowed through to other awards and is now a standard 

entitlement in modern awards and the National Minimum Wage Order. 

Unless addressed, the Federal Court’s WorkPac v Skene and WorkPac v Rossato decisions will: 

• Impose crippling costs on Australian businesses; 

• Potentially destroy a large number of businesses – including those in sectors like retail, 

hospitality and restaurants which employ a high proportion of casual staff and which have 

been impacted the most by the COVID-19 crisis; 

• Destroy the livelihoods of a large number of small business owners; 

• Discourage employers from retaining casual employees when the JobKeeper scheme ends; 

• Be a barrier to employers taking on additional casual staff; 

• Increase the level of unemployment, including amongst young people who are already 

disadvantaged in the labour market; and 

• Encourage class action claims against employers, including those funded by overseas 

litigation funders chasing super-profits at the expense of the Australian community. 

In addition to the above impacts, unless addressed the uncertainty surrounding the definition of a 

‘casual employee’ could impose huge costs on the Commonwealth through the Fair Entitlement 

Guarantee (FEG). The present lack of certainty around the meaning of a ‘casual employee’ provides 

an incentive to casuals engaged by insolvent businesses to pursue ‘double-dipping’ claims under the 

FEG. A claim of this type is currently before the Federal Court of Australia (see Kyle Warren v 

Secretary, Department of Jobs and Small Business, NSD302/2019). We understand that the 

applicant’s costs in the case are being funded by the CFMMEU (Mining and Energy Division) as a test 

case. 

  

 
22 Print T4991. 
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Schedule 2: Modern awards 

Summary of the key provisions in this Schedule 

The Bill includes some increased flexibility for employers and employees to whom the following 

“identified modern awards” apply: 

• Business Equipment Award 2020; 

• Commercial Sales Award 2020; 

• Fast Food Industry Award 2010; 

• General Retail Industry Award 2020; 

• Hospitality Industry (General) Award 2020; 

• Meat Industry Award 2020; 

• Nursery Award 2020; 

• Pharmacy Industry Award 2020; 

• Restaurant Industry Award 2020; 

• Registered and Licensed Clubs Award 2010; 

• Seafood Processing Award 2020; 

• Vehicle Repair, Services and Retail Award 2020. 

Where one of the above awards applies, the Bill would allow: 

• An employer and a part-time employee (who works at least 16 ordinary hours) to reach a 

‘simplified additional hours agreement’ for the part-time employee to work additional 

hours, within specified limits, without the payment of overtime penalties. 

• An employer to issue a flexible work direction to an employee directing the employee to 

work at a different location to the employee’s normal place of work, subject to consultation 

and various safeguards. 

• An employer to issue a flexible work direction to an employee directing the employee to 

perform different duties to the employee’s usual duties, subject to consultation and various 

safeguards. 

The legislative provisions would override any inconsistent provisions in the relevant award. Flexible 

work directions would only be available for a two year period. 

The Bill gives the Federal Government the ability to add one or more awards to the list of ‘identified 

modern awards’ through regulations. 
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The need for reform to award arrangements 

Allowing the three types of flexibility in Schedule 2 of the Bill is an important initiative that would 

meaningfully assist industry to recover from the significant impacts of the pandemic, to navigate 

the inevitable challenges ahead and, crucially, to maximise employment.   

Importantly, implementing the flexibilities through legislative amendments is necessary given the 

commonly cited concern that awards are overly restrictive, the barriers that many employers face 

in seeking these kinds of flexibilities through the enterprise bargaining system, and the limited 

capacity for such initiatives to be implemented on a widespread basis through the FWC’s processes. 

The part-time flexibilities in the Bill are fair and appropriate 

Current part-time provisions in the identified awards, and indeed in most modern awards, are 

unduly restrictive for employers and employees.  

The existing provisions operate to create a perverse disincentive to employers offering existing part-

time employees additional work which they often want to undertake. The deficiencies in such 

provisions have been put into sharp focus by the challenging and rapidly changing trading 

environment that has accompanied the COVID-19 pandemic and various necessary initiatives to 

limit the spread of the virus. 

Most awards require agreement in writing at the time of commencement of employment on the 

precise hours that the part-time employee will work. Often this will require specific agreement on 

the days the employee will work, the number of hours that will be worked, and the precise starting 

or finishing times.  

The current very prescriptive and cumbersome requirements regarding the setting of hours for part-

time employees are generally accompanied by a requirement to pay employees for any hours that 

they work outside of the initially agreed hours at overtime rates. This operates as a significant 

disincentive to employers offering part-time employees additional hours of work, even in 

circumstances where the employee is very keen to undertake such additional work if it is available.  

Although awards generally contain some capacity for employers and employees to agree to vary a 

part-time employee’s ordinary hours of work, the provisions often do not appropriately permit 

temporary changes or only permit variations to such hours in a manner that imposes an 

unreasonable administrative burden on employers that is, in practice, a barrier to their utilisation.  

The diversity of approaches within part-time provisions in awards, and the way they are often 

drafted, also means that they are often far from simple or easy to understand.  

The Bill would deliver important and fair flexibilities for award-covered employers and employees 

in industries particularly hard-hit by the pandemic.  The provisions would allow part-time employees 

to work additional hours that they want to work, and receive additional pay for doing so.  
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Schedule 3: Enterprise agreements etc. 

Summary of the key provisions in this Schedule 

The Bill includes some important changes to the enterprise agreement provisions in the FW Act, in 

order to simplify the agreement making and approval process. The following changes are included in 

the Bill: 

• The Better Off Overall Test (BOOT) for enterprise agreements would be simplified to: 

o Prevent the FWC taking into account hypothetical kinds of work, patterns of work and 

types of employment that are unlikely to be engaged in by the employer or employees 

covered by the agreement; 

o Require the FWC to give significant weight to any views expressed by the employer, 

the employee and the bargaining representatives regarding whether the agreement 

passes the BOOT; and 

o Allow the FWC to take into account any non-monetary benefits in the agreement. 

• In exceptional circumstances, an agreement that does not pass the BOOT would be able to 

be approved by the FWC if the Commission decides that it is in the public interest to do so 

(e.g. where a business is struggling to survive due to the effects of COVID-19). The relevant 

provisions in the Bill would only operate for a two-year period. 

• The objects in the FW Act would be amended to emphasise that enterprise agreements are 

intended to reflect the needs and priorities of the parties to those agreements, and that 

applications for the approval of agreements are to be dealt with by the FWC in a timely, 

practical and transparent manner. 

• The Notice of Employee Representational Rights, which is currently required to be given to 

employees within 14 days of the commencement of bargaining, would be simplified and the 

14-day period would be extended to 28 days. 

• The requirement for employers to explain the terms of a proposed enterprise agreement to 

employees prior to the vote, would be simplified.  

• Employers would not be required to provide copies of materials referred to in a proposed 

enterprise agreement to the employees, where the materials are publicly available (e.g. 

awards and legislation). 

• The cohort of casual employees who are entitled to vote on an enterprise agreement would 

be clarified. Only casual employees who perform work during the 7-day period immediately 

prior to the date that the voting process occurs or commences (i.e. during the ‘access period’) 

would be entitled to vote.  
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• All enterprise agreements would be required to include a Model NES Interaction Term that 

explains how the terms of the agreement interact with the NES in the FW Act. If the model 

term is not included in an agreement, it would be deemed to be a term of the agreement. 

• External parties which are not a bargaining representative for the employer or any of the 

employees covered by an enterprise agreement would not be permitted to make submissions 

at the approval stage, unless the FWC decides there are exceptional circumstances. 

• The FWC would be required, as far as is practicable, to determine an application for the 

approval of an enterprise agreement within 21 days after the application is filed. If the FWC 

could not determine the application within this period, the FWC would be required to 

provide a written notice setting out why it was unable to determine the application within 

the 21-day period. 

• The FWC would have a new duty requiring the Commission to perform its functions and 

exercise its powers in a manner that recognises the outcome of bargaining at the enterprise 

level. 

• Enterprise agreements which apply to a franchise group would be able to be varied to include 

additional franchisees, through a simpler process. 

• Applications to unilaterally terminate an enterprise agreement would not be permitted until 

at least three months has elapsed since the nominal expiry date. 

• The transfer of business provisions in the Act would be amended to prevent an enterprise 

agreement becoming binding on the new employer, where: 

o The new employer is an associated entity of the old employer; and  

o The employee sought to become employed by the new employer at the employee’s 

initiative. 

The Bill would lead to various agreement-based instruments that were made prior to 1 January 2010 

ceasing to operate from 1 July 2022, including: 

• Certified agreements, enterprise agreements and other agreement-based transitional 

instruments that were made under the Workplace Relations Act 1996 and earlier legislation; 

and 

• Enterprise agreements made under the FW Act during the ‘bridging period’ (i.e. between 1 

July 2009 and 31 December 2009). 
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The need for reform to the enterprise agreement making system 

Enterprise agreement-making under the current provisions of the FW Act is a ‘minefield’. It is not 

surprising that the number of current enterprise agreements has more than halved since the FW 

Act was implemented. Far from facilitating enterprise agreement making, the current laws operate 

as a major barrier and disincentive to enterprise agreement-making.  

The current unsatisfactory situation cannot be allowed to continue. Legislative provisions that 

facilitate enterprise agreement-making would drive productivity improvements, lead to higher 

wage increases for employees, and enable employment conditions to be tailored to the needs of 

enterprises and their employees. Such provisions would play an important role in driving 

employment and economic growth during the recovery from the pandemic. 

Some current problems are outlined below. 

1. The number of enterprise agreements has decreased dramatically since the FW Act was 

implemented 

In the fourth quarter of 2010 there were nearly 25,000 current enterprise agreements.26 As at 30 

September 2020 (the latest available statistics), there were 9,804 current enterprise agreements. 27 

It can be seen that the number of current enterprise agreements is less than 40% of those in 2010.  

2. Most applications for an enterprise agreement are not approved, without undertakings 

varying the terms of the agreement made between the employer and its employees 

This is highlighted by the following statistics in the FWC’s 2018-19 Annual Report: 

Chart 2: Enterprise agreements approved with and without undertakings 

 

 
26 See Table 1 in the Department of Employment’s Report on Enterprise Bargaining, February 2017. 

27 See Chart 7 in the Attorney-General Department’s Trends in Federal Enterprise Bargaining Report for the September 
Quarter 2020. 

Fair Work Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 [Provisions]
Submission 70



41 

The most recent FWC Annual Report (2019/20) does not include information on the number of 

agreements approved with and without undertakings.  

Ai Group understands that as at mid-2020 it remained the case that less than 50% of agreements 

were being approved by the FWC without undertakings (i.e. in the terms agreed between the 

employer and its employees).  

3. There are lengthy delays before the FWC approves many enterprise agreements 

Ai Group Members very frequently express this concern to Ai Group. Our workplace relations 

advisers have similar experiences.  

The most recent FWC Annual Report (2019/20) only includes information on the Commission’s 

timeliness in approving enterprise agreements that do not require undertakings (i.e. a median of 17 

days). This is not a complete picture because most enterprise agreements are approved with 

undertakings, as discussed above. 

Far more detailed information on timeliness was included in the FWC’s 2018/19 Annual Report. This 

annual report showed that in 2018/19 the median time for the FWC to approve an enterprise 

agreement was: 

34 days for single enterprise agreements approved without undertakings 

199 days for single enterprise agreements approved with undertakings 

There is a vast gulf between the FWC’s performance and the intention of the Labor Federal 

Government and Parliament when the FW Act was implemented, as highlighted by the following 

extract from the EM for the Fair Work Bill 2008: (emphasis added) 

768.  It is intended that FWA will usually act speedily and informally to approve agreements, with 

most agreements being approved on the papers within 7 days.  This period has not been 

legislated, however, as there may be instances where approval takes longer because FWA has 

concerns about approving the agreement and it is necessary to seek further information from 

the bargaining representatives.  FWA may hold a hearing, but it need not.  An example of a case 

where FWA might hold a hearing is where there is insufficient information before it as to 

ordinary time working patterns to be satisfied on the papers that the agreement passes the 

better off overall test in relation to a group of employees covered by the agreement.  

4. The current BOOT is unworkable 

The current BOOT is widely recognised as being unworkable. It is often applied by the FWC on the 

basis of hypothetical, far-fetched scenarios, rather than on the basis of types of work and work 

patterns that are currently being worked or are reasonably likely to be worked. 

The No Disadvantage Test that applied under the Industrial Relations Act 1988 and the Workplace 

Relations Act 1996 enabled the Commission to weigh up the provisions in an enterprise agreement 

in a sensible, practical manner and decide whether the agreement disadvantaged the employees. 
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For example, in Tweed Valley Fruit Processors Pty Ltd v Australian Industrial Relations Commission 

[1996] IRCA 149, the Full Court of the Federal Court expressed the following views about the No 

Disadvantage Test: 

Given the need to balance a range of factors the determination of whether or not the no disadvantage 

test has been met in a particular case will largely be a matter for the impression and judgment of the 

Commission member at first instance. 

The current BOOT has led to many employers abandoning the enterprise agreement making process 

and reverting to the relevant modern awards, to the detriment of the employers and their 

employees. 

The current unworkable BOOT gives external parties that have little or no involvement in the 

negotiation of an enterprise agreement, a great deal of ammunition to challenge the approval of an 

enterprise agreement, despite the fact that the agreement is supported by the overwhelming 

majority of employees covered by the agreement. 

The existing BOOT has led to most agreements lodged for approval with the FWC not being 

approved in the terms agreed upon between employers and employees, despite containing 

generous over-award wages and conditions. As discussed above, the FWC requires that 

undertakings are given in most cases before approving an agreement. The effect of an undertaking 

is often an alteration in the terms of the enterprise agreement reached between the employer and 

its employees.  

5. The agreement-making provisions of the FW Act are highly technical, leading to numerous 

errors by bargaining parties and widespread opportunities for third parties to frustrate 

enterprise agreements made between employers and employees 

There are a large number of technical and procedural requirements for making an enterprise 

agreement under the FW Act that have led to the agreement-making system becoming a ‘minefield’ 

for employers.  This has imposed a major barrier on agreement-making and is adversely impacting 

upon productivity and wages growth. 

The overly technical requirements have enabled external parties that had little or no involvement 

in the negotiation of an enterprise agreement to frustrate the approval of many enterprise 

agreements, despite the agreements being supported by the vast majority of the relevant 

employees. 

Common problems that are currently occurring relate to: 

• The content of the Notice of Employee Representational Rights (NERR); 

• The timeframe for issuing the NERR; 

• The requirements relating to the explanation of the terms of the agreement to the 

employees; 
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Schedule 4: Greenfields agreements 

A joint Ai Group / ACA submission on Schedule 4 of the Bill, which has been filed separately, is 

reproduced below. 

  

Senate Education and Employment Legislation Committee 

Inquiry into the Fair Work Amendment (Supporting Australia's Jobs and Economic 

Recovery) Bill 2020 [Provisions] 

Schedule 4 – Greenfields Agreements 

This joint submission is made by the Australian Industry Group (Ai Group) and the Australian 

Constructors Association (ACA) in respect of Schedule 4 – Greenfields Agreements of the Fair Work 

Amendment (Supporting Australia's Jobs and Economic Recovery) Bill 2020 (the Bill). 

The introduction of the Bill into Parliament follows meetings of five working groups that met over a 

10-week period up to September 2020 to discuss what reforms should be implemented to industrial 

relations laws to drive employment growth and investment, and to assist the recovery from the 

pandemic.  

The ACA was a member of the Greenfields Agreement Working Group and Ai Group also 

participated in the meetings of the Working Group as an adviser to the ACA. 

Ai Group has a large membership in the construction industry including both major builders and 

large and small subcontractors. The ACA is a national industry association which represents 

Australia’s major construction contractors.  

Summary of the key provisions in Schedule 4 

The Bill would amend the Fair Work Act 2009 (FW Act) to enable greenfields agreements to continue 

for the life of the construction work on a ‘major project’ (with a maximum of eight years from the 

date the agreement comes into operation). 

For the purposes of the new provisions, a project would be a ‘major project’ if: 

• The total expenditure of a capital nature that has been incurred, or is reasonably likely to 

be incurred, in carrying out the project is at least $500 million; or 
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• A declaration is made by the responsible Minister that a project with capital expenditure of 

at least $250 million is a ‘major project’ given the national or regional significance of the 

project and the contribution that the project is expected to make to job creation. 

If a major project greenfields agreements has a nominal expiry date that is more than four years 

after the date of approval, the agreement must include a term that provides for at least an annual 

increase of the base rate of pay for the employees covered by the agreement.  

The need for reform to the laws regulating greenfields agreements on major 

projects 

Currently, under s.186(5) of the FW Act an enterprise agreement cannot have a nominal term of 

more than four years.  

It is illogical to prevent contractors and unions from negotiating a greenfields agreement with a 

nominal life of more than four years, if the agreement will apply to a major construction project that 

will continue for more than four years.  

To make matters worse, the current maximum four-year term commences from the date that the 

agreement is approved by the Fair Work Commission (FWC), which often prevents agreements 

being negotiated and approved by the FWC during the planning stages of a project. 

The expiry of a greenfields agreement at a critical stage during the construction of a major project 

is disruptive, risky and costly due to: 

• The extensive amount of time and other resources that are typically required to negotiate 

greenfields agreements for major projects; and 

• The risk of industrial action leading to project delays. 

Industrial action on major projects impose many direct and indirect costs, including: 

• Liquidated damages where the project is not completed on time;  

• Program acceleration expenses, e.g. extra overtime;  

• Increased costs for the hire of rented equipment, such as cranes, mobile plant, sheds, offices 

and other equipment, due to project delays;  

• Damage to the contractor’s reputation resulting in the loss of future business; and 

• Lost wages for employees who take industrial action and those stood down as a result of the 

industrial action of other employees. 
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One area of great concern to contractors is the additional stresses that arise when accelerated 

‘catch-up’ programs need to be implemented due to delays caused by industrial disputes on major 

projects. These programs can have a negative impact on safety and quality, and result in significant 

additional costs. 

All of the above risks and potential costs are taken into account by: 

• Contractors when submitting tender bids, resulting in increased project costs for 

Governments and other clients; and 

• Private sector clients when deciding whether to invest in major projects in Australia.  

During the life of a major project, the resources of all parties are best devoted to ensuring the 

delivery of the project on time and within budget, and that high standards of safety and quality are 

maintained. It is not in anyone’s interests for resources to be devoted to negotiating a new 

agreement at a critical stage during the construction of the project. 

The existing illogical and unnecessary restrictions on the nominal term of greenfields agreements 

applicable to major projects are a barrier to investment, jobs and the recovery from the pandemic. 

Removing the restrictions will boost investment and jobs, and aid the recovery. 

We note that in the lead-up to the last Federal Election, the then Opposition Leader, the Hon Bill 

Shorten MP, publicly expressed support for project life greenfields agreements. At a business 

address in Perth on 15 May 2019, Mr Shorten said:29 

"We want to look at the ability for companies to negotiate with unions for extended greenfields 

agreements, project life, you can go to the global investors who will back it.” 

"They’ll be good paying jobs. You get the certainty of the arrangement, the union gets the certainty of 

the arrangement, the workforce get the certainty of the arrangement.” 

  

 
29 Australian Financial Review, Phillip Coorey and Andrew Tillett, ‘Shorten reaches out to miners’, 15 May 2019. 
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Schedule 5: Compliance and enforcement 

Summary of the key provisions in this Schedule 

The Bill would make significant changes to the compliance and enforcement provisions in the FW 

Act. 

New criminal offence relating to underpayments 

The Bill would implement a new criminal offence for an employer who “dishonestly engages in a 

systematic pattern of underpaying one or more employees”. The maximum penalties are: 

• For an individual – imprisonment for 4 years or $1.11 million; 

• For a body corporate - $5.55 million. 

The Bill includes provisions which are intended to ‘cover the field’ and prevent the unfair 

application of State wage theft laws (e.g. the Wage Theft Act 2020 (Vic)) to an employer covered 

by the FW Act. 

Civil penalties and the FWO  

The Bill would: 

• Increase the civil penalties for remuneration-related contraventions and sham 

arrangements by 50 per cent; 

• Introduce a new penalty for remuneration-related contraventions by bodies corporate 

(other than small business employers) based on a multiple of the ‘value of the benefit’ of 

the contravention to the employer; 

• Prohibit employers publishing (or causing to be published) job advertisements with pay 

rates specified at less than the relevant national minimum wage;  

• Increase the maximum penalties for non-compliance with compliance notices and 

infringement notices issued by the FWO by 50 per cent;  

• Require the FWO to publish information relating to the circumstances in which enforcement 

proceedings will be commenced or deferred; and 

• Codify factors the FWO may take into account in deciding whether to accept an enforceable 

undertaking from a party that has contravened the FW Act.  
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Small claims jurisdiction  

The Bill would: 

• Increase the cap for amounts that can be awarded in small claims proceedings under Division 

3 of Part 4-1 of the FW Act from $20,000 to $50,000; and 

• Make provision for courts to refer small claims matters to the FWC for conciliation and, if 

conciliation is unsuccessful, arbitration with the consent of the parties. 

Ai Group’s views on the provisions of Schedule 5 

Ai Group does not support employers who deliberately underpay their employees. Non-compliance 

with workplace obligations has a detrimental impact on the lives of employees and negatively 

impacts the businesses which devote the significant effort required to pay employees correctly.  

Australia’s workplace relations system comprises a variety of different sources of minimum 

employment conditions including 121 modern industry and occupational awards, the NES and other 

provisions in the FW Act, enterprise agreements, State long service leave laws, and many other laws, 

regulations and industrial instruments. Workplace laws, regulations and industrial instruments are 

complex and often the subject of contested interpretations and ambiguity.  

Ai Group supports a response to non-compliance that is remedial rather than punitive. As currently 

drafted, many of the provisions in Schedule 5 of the Bill are highly punitive and would operate as a 

barrier to jobs growth and investment during the recovery from the pandemic. 

Most underpayments are the result of payroll errors 

Audits are frequently undertaken by the FWO across industry sectors or specific geographical areas. 

Where such audits take place, the root cause of most instances of non-compliance tends to be 

ignorance or confusion about the requirements, rather than an intent to breach the FW Act.  For 

example, on 11 March 2020, the FWO reported on an audit undertaken nationwide of 1,217 

businesses in industries including hospitality, domestic construction, retail, manufacturing and 

administration services. The audit recovered $1,326,125 for employees. Importantly, nearly three 

quarters of employers that breached the law said that they were not aware of the rules.30 Similarly, 

FWO audits of popular ‘cheap eat’ food districts in New South Wales, Victoria, South Australia and 

Western Australia which resulted in $316,674 in back payments for unpaid wages, commonly 

resulted from businesses not understanding their legal obligations to their workers.31 

 
30 Fair Work Ombudsman, ‘Audits recover $1.3 million for underpaid workers’ (11 March 2020), 
https://www.fairwork.gov.au/about-us/news-and-media-releases/2020-media-releases/march-2020/20200310-
workplace-basics-campaign-report. 

31 Fair Work Ombudsman, ‘Over $300,000 returned to fast food, restaurant and café workers’, (6 December 2019) < 
https://www.fairwork.gov.au/about-us/news-and-media-releases/2019-media-releases/december-2019/20191206-
over-300-000-returned-to-fast-food-restaurant-and-cafe-workers>. 
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Further, between March 2019 and March 2020, the FWO investigated 171 businesses across 

Australia in the fast food, restaurant and cafes and retail sectors that had previously been non-

compliant. Of the 71% which were ultimately found to have committed other breaches of workplace 

obligations, reasons given for non-compliance included:32 

• lack of awareness of obligations (51%); 

• misinterpreting award requirements (17%); and 

• payment of a flat hourly rate insufficient to compensate for award-based penalties (6%). 

Most self-disclosures to the FWO have related to underpayments that were the result of honest 

mistakes. In many cases, self-disclosures of underpayments have been followed up with payroll 

audits to determine whether any further errors have been made. For example, on 7 January 2021, 

it was reported that the ABC had engaged PwC to conduct an audit to check whether a further 1,700 

staff who had been paid a ‘set rate’ pursuant to a ‘buyout arrangement’ had been paid correctly.33 

This followed earlier self-disclosures that the national broadcaster had underpaid hundreds of 

employees more than $12 million over six years, resulting in a $600,000 contrition payment.34 

It can be seen that the main reason for underpayments is ignorance of, and misunderstandings 

about, employer obligations. Accordingly, increased penalties are unlikely to address the problem 

of underpayments because most are not due to a deliberate decision to pay staff incorrectly. 

Payroll errors are often made in both directions. In February 2020, the Australian Payroll Association 

reported that almost 70 per cent of businesses it assessed in an 18-month period had uncovered 

overpayments estimated to cost employers millions of dollars.35 In most cases, employees are not 

asked to give the money back.  

Employers often have significant difficulty in recovering money in the case of mistaken 

overpayments. The following extract from a decision of Deputy President Clancy of the FWC 

illustrates the problem:36 

[34] The net result in this matter is that Mr Moore appears to have been overpaid. As such, Mr Moore 

could elect to repay the equivalent of the six days of paid personal leave taken. If this does not occur, 

and the correspondence that has passed between the parties suggests that it will not, there would not 

appear to be an entitlement under the Agreement expressly authorising BHS to make a deduction from 

future wage payments or other entitlements. Even if there was, the legality of such a deduction would 

be questionable when regard is had to ss.324 and 326 of the Act. Therefore, if BHS was intent in 

 
32 Fair Work Ombudsman, ‘National Food and Retail Revisit Report’ (September 2020), < 
https://www.fairwork.gov.au/how-we-will-help/helping-the-community/campaigns/campaign-reports#20-21>. 

33 Natasha Gillezeau, ‘ABC announces new underpayments review of thousands of its workers’, Australian Financial 
Review, 7 January 2021. 

34 David Marin-Guzman, ‘ABC underpaid staff $12 million’, Australian Financial Review, 19 June 2020. 

35 David Marin-Guzman and Natasha Boddy, ‘Overpayment as common as 'wage theft'’, Australian Financial Review, 
22 February 2020. 
36 Daniel Moore v Ballarat Health Services [2020] FWC 6758 
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recovering the overpayment in the face of his unwillingness to repay it, BHS would be required to 

institute legal proceedings against Mr Moore for recovery. 

Rather than a punitive approach, more Government resources should be devoted to: 

• Educating businesses on the requirements of workplace laws and instruments; and 

• Simplifying Australia’s workplace laws and awards so that employers are able to readily 

understand their obligations and employees are able to readily understand their 

entitlements. 

The increased civil penalties are not justified and the ‘benefit obtained’ approach is not sound 

The Bill would increase the maximum civil penalties for ordinary remuneration-related 

contraventions by 50% and introduce a new alternative penalty calculation method for 

remuneration-related contraventions by bodies corporate (other than small business employers) 

based on a multiple of the ‘value of the benefit’ obtained from the contravention. 

Recent amendments to the FW Act, through the Fair Work Amendment (Protecting Vulnerable 

Workers) Act 2017, increased maximum penalties for underpayments by 10 times, and for breaches 

of the pay record requirements, by 20 times.  

The evidence is that these increased penalties have had a major positive impact on compliance.  

This can be seen in the many corporations that have self-disclosed underpayments to the FWO over 

the past three years after identifying payroll errors, and back-paying the relevant amounts to 

employees. As acknowledged in the FWO’s 2018-19 annual report (published in September 2019), 

this development suggests that ‘compliance and enforcement activities are creating the desired 

effect’.37 Since these comments in September 2019, this trend has continued and accelerated, as 

can be seen from the FWO’s 2019/20 annual report: 

Since July 2019, we have seen a significant increase in the number of large corporate entities self-

reporting non-compliance with their workplace obligations.38 

A further increase in penalties at this time is not justified. 

Also, the framing of civil penalties based on a ‘benefit obtained’ approach is inappropriate for 

underpayment contraventions, many of which are the result of genuine payroll errors.  

Under competition law, where a company has obtained a commercial benefit from unfair and 

unlawful competition, it is logical to impose a penalty that is based on the extent of the benefit 

obtained because the company will not be typically required to compensate those impacted. 

However, this is not a logical approach with wage underpayments because the employer will have 

 
37 Page 2. 

38 Page 2. 
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Schedule 6: The Fair Work Commission 

Summary of the key provisions in this Schedule 

The provisions in Schedule 6 would: 

• Broaden the grounds on which the FWC may dismiss unmeritorious applications; 

• Give the FWC an enhanced ability to deal with the small number of applicants who 

demonstrate a pattern of initiating unmeritorious proceedings and consequently wasting 

the scarce resources of the Commission and respondent parties;  

• Enable the FWC to more easily vary or revoke decisions relating to enterprise agreements 

and workplace determinations in appropriate circumstances; and 

• Give the FWC more discretion to decide when a matter on appeal or review may be 

determined without a hearing. 

The need for reform to the existing laws 

The FWC has limited resources and it is appropriate that the Commission has the powers necessary 

to avoid significant resources being wasted. 

Ai Group’s views on the provisions of Schedule 6 

Ai Group does not have any concerns about the provisions of Schedule 6.  

Importantly, the FWC would still be required to exercise its powers under the new provisions in 

accordance with the following ss.577 and 578 of the FW Act. Amongst other aspects, these 

provisions require that the FWC afford natural justice and procedural fairness to parties: 

577   Performance of functions etc. by the FWC  

 The FWC must perform its functions and exercise its powers in a manner that: 

 (a)  is fair and just; and  

 (b)  is quick, informal and avoids unnecessary technicalities; and  

 (c)  is open and transparent; and  

 (d)  promotes harmonious and cooperative workplace relations.  

Note: The President also is responsible for ensuring that the FWC performs its functions and exercises its 
powers efficiently etc. (see section 581).  

578   Matters the FWC must take into account in performing functions etc.  

In performing functions or exercising powers, in relation to a matter, under a part of this Act 
(including this Part), the FWC must take into account: 

(a)  the objects of this Act, and any objects of the part of this Act; and 

(b)  equity, good conscience and the merits of the matter; and  
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(c)  the need to respect and value the diversity of the work force by helping to prevent and 
eliminate discrimination on the basis of race, colour, sex, sexual orientation, age, physical 
or mental disability, marital status, family or carer’s responsibilities, pregnancy, religion, 
political opinion, national extraction or social origin. 

As stated by a Full Bench of Fair Work Australia (now the FWC) in Galintel Rolling Mills Pty Ltd T/A 

The Graham Group [2011] FWAFB 6772: 

[27] It has been long established that members of Fair Work Australia and predecessor bodies are 
bound to act in a judicial manner and apply the rules of natural justice.39 The fundamental nature of 
that obligation was emphasised by Gibbs J in R v Moore, Ex parte the State of Victoria when he said:40  

“The members of the Commission are bound to act in accordance with the rules of natural 
justice: Reg. v Commonwealth Conciliation and Arbitration Commission; Ex parte Angliss 
Group (1969) 122 CLR 546 at p. 552. They must therefore afford any party to a dispute a proper 
opportunity to be heard before making any order that affects him. Indeed it is inherent in the 
very notion of arbitration that there shall be a hearing of the disputants, and a procedure which 
produced an award without a proper hearing would be outside the constitutional 
power: Australian Railways Union v Victorian Railways Commissioners (1930) 44 CLR 319 at pp. 
384-385.” 

[28] The requirements of natural justice depend on the nature of the inquiry, the circumstances of the 
case, the subject matter being ruled on and other relevant matters.41 The High Court has said that one 
aspect of the duty to act judicially is the duty to hear a party and to allow a reasonable opportunity to 
present the case, coupled with a duty to consider the case put.42  

  

 
39 R v Commonwealth Conciliation and Arbitration Commission; Ex Parte Angliss Group 122 CLR 546. 

40 140 CLR 92 at p. 101-2. Applied by a Full Bench of the ACAC in Re Pastoral Award Print H1196. 

41 Russell v Duke of Norfolk (1949) 1 All E.R. 109 at p. 118; Re Food Preservers Award (1980) 247 CAR 682. 

42 Re Australian Bank Employees Union; Ex parte Citicorp Australia Ltd (1989) 167 CLR 513 at p519; Re Australian 
Railways Union; Ex parte Public Transport Corporation 51 IR 22. 
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ABOUT THE AUSTRALIAN INDUSTRY GROUP 

The Australian Industry Group (Ai Group®) is a peak employer organisation representing traditional, innovative and 
emerging industry sectors. We are a truly national organisation which has been supporting businesses across Australia 
for nearly 150 years. 

Ai Group is genuinely representative of Australian industry. Together with partner organisations we represent the 
interests of more than 60,000 businesses employing more than 1 million staff. Our members are small and large 
businesses in sectors including manufacturing, construction, ICT, transport & logistics, engineering, food, labour hire, 
mining services, the defence industry and civil airlines.  

Our vision is for thriving industries and a prosperous community. We offer our membership strong advocacy and an 
effective voice at all levels of government underpinned by our respected position of policy leadership and political 
non-partisanship. 

With more than 250 staff and networks of relationships that extend beyond borders (domestic and international) we 
have the resources and the expertise to meet the changing needs of our membership. Our deep experience of 
industrial relations and workplace law positions Ai Group as Australia’s leading industrial advocate. 

We listen and support our members in facing their challenges by remaining at the cutting edge of policy debate and 
legislative change. We provide solution-driven advice to address business opportunities and risks. 
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