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ENPORCEABLE UNDERTAKING
Australian Securities and Tnvestments Commission Act.2001
TheTommitments 4. ﬂéscmﬂuhhngmbﬁ‘aadfo fhe Anstralian Securities
and Wﬁmmfasmaby

DAVID RONALD ANDREWS

1. Definitions

haddinmmm.dﬁneﬂaxwhwemﬁnsmdm&ﬁﬂhwmg
definiions-areused:

Mm&mmmmmmfmdwmm
Pty Limited) ACN 113 940953

AF¥Mmeans mmmagmmumﬂﬁm 098220 467;
ASF means Astarra Strategic Fund ARSN 115962 368
ASIC means-Australian Seourities and Investments Comumiission;

ASIC Act méai, ﬁze.dm:s}!an .S'eauwm and Invesiments Commission Act 2001
(Cth)y

Atlantis Fund means Aflantis. Ca,pmlm Cayman LDC;

i

Cnmamﬂmmmmﬂamwﬂm At 2001 (Cth)
DPA: means deferied purchsse agreerient;

Padﬁc?mﬂﬂmsPadﬁaﬂamIMCaymLDG;
wwmummMmm9mmm
1




* 8BS Fund megns SBS Dynarmic Opportunities Fund;
Sierra Fund:méans Sigrra Mudti Strategy Fund;
WmTﬂm&w

Tﬂo? Twwﬁmwww A(;N@H
2772
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ASIC'sTole

2.1

ASC is charged under seotion 1 of the ASIC Act with a statutory
responsibility t perform its functions and to exercise its powers spasto
pmmteﬁemnfﬁdm:mﬂmﬁmuﬂpmmﬁmfmm
mmmhfmaﬂsym

‘Trio's business and Andrews' role

3.1

32

33

MMWWWWmmm
fnds Yor 2 aamiber.of MiSs and superannuatien eritifies.

“Trio-‘was fhe holder-of-as Austrafian Financidl Services hme{AFﬁL)
issuied by ASIC which-amthorised it to operate, as msgmﬁblaumiby
mwmmi Mmﬂuﬂmﬂ&ﬁe 3 s Act. K
also held a Registrable Superannuation Enfity. Eimﬁamdbgma
inrelation io its activitiesas a ﬂusteg»at‘snmmmnanomenﬁue&

Andrewsms.

2

@) anon- gmeu&wg d:mc;pwf'rm&mn 15 Noyember 2005 10 15
}mmyﬁ‘ooﬁmﬂ from 13Ju1y 2006:onwards;

®) chmmanofﬂaebeard oanQ from 28 Febrpary 2007;
{0)  amemberof the investment committee:of Trio.in Deceinber 2005

&nd from 19 Fuly 2006 onivvards;

(d) gdhairman of the investment commitiee of Trio on 14 Deaea:sibu‘
2005 and From 30 July 2008 onwards;

(6  amember of the risk and compliance comymittee of Trio-from 26
July 2006 ofrwards; and

&) &mmndfﬂ:enskmdoeughmomnﬁeeof‘ﬁmﬁm4
Bmcnfberlﬂ@?m 10 June 2008 and on 4 December 2008.



34

TheMiSs opsrated by Trié included fhe ASFwWhich i refiied to further
in Section 5 bélow.

Other relevant parties

4.1 _

42

" 44

" AFM vras' ﬁséjmﬂ:téomp&i:y of Trio. AFM provided prémiscs and

staff'1o Trie &nd wasa torporaw snthorised répréséntstive of Trio-and
Mﬁmﬂammm

In November 2003 WGAM,.a company eontrolled by Richard, acquited
il the hiarés in APML. A nieW board-of directors was appointed to Trio,

mmmmmmmmmm

Richard subsequently held the fellowing positions withinthe Trio
‘busiress:

(8 director-and mdmynfMﬁﬁnSNomwmﬂsm 15
November20085;

()  memberof Tric's Investment Committee front
(i) December 2008 to August 2007,

© MmdmmofémﬁmnSNmmmﬁ
 Aprl206% -

@ Sodior ol WOAKE from: |
@' 5 Adgust 5603.6:22 otober 2009; and
() 17 Deceiribt 2009 o 19 Jsmiary 2011

(@  scorstary of WGAM from 5 August 2003 0 19 Jamary 2011.

The-ASF

54

52

Thie ASF (previously kajown s the Alpha Strategic Faind) was one.of the
‘managed investment schemies for which Trio acted a5 responsible catity.

The ASF wes-established in 2005 and AAM was-appeisted:by Trio as
fhig jnivéstment manager-on 26 Amgust 2005, Acéonding o the temsof
the investiment managément Apreenient, AAM was, appoinited 45 Tiio's
mmﬂmwmdmmmmmmw

S5 clye ' s
o Do .’1“.-3‘
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54

@

®

invaﬂm&mamg; all property 6f the ASE, incinding:idemifying
investinent opporunities in the.hedge, ﬂmdmm within-the
investment gnidelines sst outin the ASF's product disclosure
Statemént; and

WT;QW&&WMSHIW

|f'

mmmanmﬁmﬁ@m

®

®)

mamdﬁmﬂmmmwﬂcﬁ@mmn
hedge fimd registered i St Lucis; and

‘prrpoited invegtments thiough a DPA structure-which purported
‘to pravide exposure 30 a number of overseas hedge funds
including;

@  the Explosation Fund;

i)  the Atlants Fund, registered in the Cayman Islands;

@) thePacific Fund, registered it the Cayman Islands;

Lv)  fiee Siecra Fund, rogistesed in Aoguills

(v)  ‘the SBS Pund, registered in the Cayman Istands; and
(vi) the Tailwingd Fund, registered in'the-Cagman Islands

goonwﬁvdym Underlying Funds).
A ntiriber:. wmmmswho controlled or were assooiated with the
Undeslyirig Funds:
1  hedmeevigusly heid seles with Tei and its perent compeanies
WGAM and AFM; and/or
®) were ashociated wifh Rickiard; and/or
()  wersassocisted with or'beld soles with EMA and GCSL, which
' are refeited To furfligy in. Section 6 below.

6. TheDPA Structure

Under'the DPA structire the ASFused investor funds to- acgquire

memﬂngh:s mm&iammpanymmrpﬂrﬁe&mﬂmBnush
Virgin Tslands. Those rights required EMA to, in'the future, deliver to

6.1

6.2

* the ASF ceftain "Reélivery Parcels”, the-value of which related to the

Wﬁmmwwﬁ%fmﬁ&mmw ‘

EMA sppointed GCSL 16 administer EMA's aperations mnder the DPAS.

s oo b
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65

7.1

7.2

13

74

7.5

76
7.7

M%ﬂmwmwmﬁr&tm
mwwmﬂaoaﬁmmmmw
valuations u&bmﬁtsﬂhgﬁemﬁmﬁrhem Trio
astepted fhie vahiafions reocived from thege engities a1 face valug, despite
maﬂﬁsmm*" of:feadily ascertaining the valueof thése -
.n'ml- > *
ﬁmmewAmﬁdmmMummm
of die ASF; Mmmmmmwwm
Mﬁam@lwb@ﬁnﬂ”mmmﬂsmﬁe
WMMMMMWWMMM
pmwdadhyﬂ:c«&ﬁ"

Eh&inseptembu' i mmzsxmﬂﬂm.

Gn 2 October 2009 ASIC comiménced #n investigation iito the conduct
of Trio's officers in relation to suspécted contravetitions of séction
Qmmwmeﬂammmm.

On iﬁﬁctowm KSIC*‘ssuadm intérim stop order on Trio
mvmagnﬁm,-‘ismfsﬂes ‘ot transfers bf infercstsin the ASF and

. certain ather' MIBs for which Trio was the responsible entity.

On, Iﬁmmmqm placed into velufary administration
and APRA suspended Trio 45 trastes of the superannuation funds,

On 17 December 2009 ASIC suspended Trio's AFSL but allowed the
licence to continue for ceptain limited purpoyes.

The ASF-was wotiid op'on just and equitable grounds en 19 March
2010.

Trio went into liguidation-on 32 June 2010,

Trig's ligiidatois havebeen unglile fo determine whether-the investments

in the Underfying Funds, whiich were purportedly vlied a1 §1258
million, exist.
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8. .ASIC's congerms. . ' 1!

8.1

8.3

As uewlmfuamhm ASIC identificd issues of concem dbout
véhether Trio's officers had discharged their duties:as officers of a
officers of'a responsible entity-of a MIS, These duties include the
%@  fotakedll steps-thar a.rcasonshle person-would tike, if they were
complied with:
) the constitution.of the: MIS;
(iff) the compHance plan:ofthe MIS,

;-:rm 601FD{I)(EXD, (iii) and (iv) of the Corporations

) mm mmwmmﬂm&ur,amm :

mwaﬂdmﬂﬂqwmmawsmmmd&
section $0TFD(13(l) of the Corporations Act; and

()  tozot in theibest jnterests of the members of the MIS, and if there

g:wnﬂimmmmmma;mmmemd
résponsible enftity, give priority 10 theshemibers' interests
upder section 601FD(1)(c) of the Cotparafions Act.

Trio had a fiduciary and statutory respotisibility to-maintsin
independence while acting-in its capacity-as a Tesponsibleentity. The
afficérs of Trio had a fiduciary-and statutory responsibility to mainisin
independérice while. acting i their capadity as officers of the responsible
catity. Any’mmeinrﬁmmHn&anby
Trids M&mmmﬁm anizasmd entifies.

Specific issues

34

hJ:ismieasxaéﬁiounfTﬁo,AaﬂW

(8)  wasnet awm df the metﬁodo“lquwlrnch formed the basis of the
vélustions of the ASF and mafle no-enquiries to aseertain:the
methodslogy;

.(b)  did not ask forindependent valustions to be.undertaken for the

ASF;
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©

* made no inquiries m;elauunm whetherthe unit price reports

‘camplied with relevint provisions-of the ASF's constimtion and
sompliance plans;

@)  did.not conduct any due-diligetics, monitoring or supervisionof
agents and extemsl service previders to the ASF.
® 122006. an&.zeug, Trio's lnvestment Cummnwewsed coHcems

)

@

with Tiiv's Beid inirefation (. jgvestinsits in the Explomtion
Fund. “These concerns included the Jack-of teporting and'the
provision of information in gerierdliby thie Biploration Fund, Mr
Andréws was present at most of thesemeefings: These concéms
wete algo recorded in both the Investment Committes-and Board
meﬁng m&nw whmh ware available; to. Andrews:

Fromlate 2&08 mﬂﬁareughoumuog Andrews became awars

. that there were sipnifiotit toncbrns dbout the ASF and the

Unelm‘l:ymg Funds. Thnsawnmmsmoludﬂ.

® afaﬁumbytheﬁxpiﬁmhml’m 16 saasfyredempnon
réjuests in 4 tindely manyeror & vll, giving riseto.
liquidity-issues with the Exploration Fund;;ind'

(i)  delays znd fhilures by AAM to obiain significant
infarmation. from the-Underlying Fuands, including:
infofmation ahmt the-existence of the dssets 6 the

On24 szo‘as, Trio's board spproved the Investmént
Conmitteels recomiinendstion far 2 $50 million in specietransier
efExmen:FmdUmls tothe ASF. Theeffect of this
transaction was ss follows:

@  varioussmperannuation entities-of which Trig-wes the
trustee transfeired units they-held inthe Exploration Fund
o thl.‘. AEB :

G | if retum ﬁﬂﬁeﬁupmmﬁmmﬁcsmmeﬁ units
" .ib s ASF¢émesponiding 40 thénotional valie of the
Exploration Fimnd units;

Gi) e ASF'sexpbsurs to theBxploration Fiid wis
significantly-increased; and
(v)  existing ASE membeis:prir to' the trafisaction had their

iisferests in the oftier assets of the. ASF significantly
Siluted.



Amwamwmmmmmmcms

) e wasmmﬂltqmdnypmhlms with the Exploratién
mmwmmm&mm
mﬁedbyc&:eEx;ﬂwaﬁmFmﬂ,

¢vi) moindependent-valiation was-obtained forthe
‘Exploration Fand-units; and

&8 nodaodﬁﬁmechqnﬂiec-hﬁd been made about why the
fransaction was necessary,

Valpation cbligations -

* Under mm@lfmmﬂr{iﬁ) and{w.) of the Corporations Act,
Trid's officers 4eré required 1o take all steps that a reasanable person in
‘the positioniof theofficeér would take 1o ensure that Tri:

85

@

®

@

complied with section 601FC(1)() ef the Corposztions. Actby
ensuring that the ASF wasg valued at regular intervils

appropriate to the natwre of the property;

commplied with Chapter 2M of the Corporations Act, and fn
pamaﬂarmmnmﬁm,m ﬂahanm‘ﬂzwmmf
the ASF propesty;

complied with the ASF 2005 Canstitution-or the ASF2008
Conistitution as-applicable, and in particular clause 8.3, which
rpqmmﬂﬁm‘@,ﬁairmmmwﬁoh-ﬂrmmmrwﬂﬂy

- asceftainzble martket valpe forassets of the ASE, thevaluation

méthodsmised:for those assets:mnst bo capable.of calowlating an
issueprice-and an exit price for units in-the AST that ws
ihdepbadently verifiable; and

complied with thie Compliance Plan of the ASF during the
relevant period which required thet independent valuations of the
ASF accordance with the-ASF Constitution and
Chepter 23 of: Cotporations Act be Sbtined and thatreporis
and information received fiom fund menagers inselafion o
valuations be reviewed and-aty irregularities be rectified.

"Prio §id not ohtain or have available, ner-did Andrews during his
directorship take any adequate steps to etisure fhat Trio did obtain or
have availdble:

CH

myrwmiﬂadmhwﬁhwhdhwihm weseascmmble
market values for

rightsumder the DPAs andaumiits in the
-Bxplorafion Fund;



8.8

8.9

®

®
@

.],r:; T
2, !'...

eny. valuaﬁon nmﬂwcfdlogesm guidelines for valiing rights
urider the DPAsmaunécs in'the Exploration Fithd;

any independent valuations ﬂfﬂﬁASF schenie:property;
any independeiit vahiztions of the ASF' ‘sehemiefirgpéity which.

would satisTy the requirements-of the Corperations Act, the A‘SF
Constitntion and/or'the:ASF-Compharice Plans.

In ARIC's view, a msonablepemmmthemﬁm of Andrews would

(®)

©
@

C)

Bave takeii stejysto:
@

-deverming; whether there was aaveadi]y asqeﬂamablemaﬂ:el value
for the property of the ASF;

Teviéw, or cause (o be established, valuation methodologies or
griidelines for*?himagthepmyﬁty of the ASF that'would e6mply
with' the valuztiorn requirémients of the Carporations Act, clause
8.3 of flie ASF's Constittion.and ASF's Complierce Plans-as

-apphceblc,

review 4r. obitain inﬁep‘mdeﬁtva!naﬁomof the ASF;

me&ywimdequm or défiecits revealed by the-valuations or
absence theredf,. ahd

satisfy themselves that Trio had taken the same- dratﬁsmamaﬂly
simmilir Steps setont in $ub paragiaphs (£) to{(d) in the event the
reasofable person didnot take-any of these steps, inchuding by
mmgrﬂem dodiirents.

ASIC is Gonosiméd thit Andrews contravened 601 FDI)HIE), (i) and.
(iv) of the Cotporations Act by feiling 16 take he stepvset oiit in
peragraph 8:8 thereby failing to take steps to ensure that Tiio complied

with the-Corporstions:Act, the ASF's Constitnion and the ASF's |
Comipliatice Plans.
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8.1

8.12

Undersection 60TFDI(£)(i) and (iv) of the Corporations Act, Trio's
afficess weré 1o teke:dll steps that a reasondble person i the
position of fhe officer would take to mmmmﬂm

ta) - M@mmmmmmadamumm
piicing, and ja-particnlarclaussss.23,%.15°and 8.3 wiiich
mmmmbbehmedonwhmﬁmsandmbp
ihdependently verifiable; and

®) ﬂsmﬁmmsmmﬁmmm
Responsitile Gfficer or CFQ apd Fimd Acpountent to easvre thit
‘unit ptices-were calolated in-aceordance with the Constitution
‘anid the Guide to Good Practice for Unit Pricing. g

Tiio-Gid not obtain or have zvailable, nor did Ardrows during his

MWMWMWWM&MG

have availsble: ,

(@ aoy mdmmmoﬁﬁemm ASF;

%)  enyindependent valuatiots of the ASF property which would
S‘Eﬁﬁ the requitements of fhe-Corporations Act, the ASF
Censtitution-andfor the ASF Comiplisnice Plans;

()  =nyrepert setfing out:the it price for ho ASE, how it was

M&mﬁmm%&mwm&mwm
. valuations ahd calodlations complied with the requirements of
ciauses 5.23, 6:15 and 8.3 of the ASF Cehstitution and the
regquirements.of the ASF Compliance Plans.

In ASIC's viéw; 2 reasonable person in the position of Andrews would
hava«talamstepam.

{#) 7eview or obtain independent valuations thhem@f:ﬁu
ASF;

(b) review-orcauseto be-credted a report setling out the-unit price
h&%hﬁmm&mmﬁﬁn
was basgd and how fi valuations and celcilationscomphied with
the equirernents of clanses 5.23, 6. 15 2nd 8.3 of the ASF
Censtitution and the requirements of the ASF Compliance, Plans;

€c)  remedy any inadequacies or defects. revedled by such reports of

valuations:or.absenee thereof, and

@  satisfy themselves that Trio bad taken the same or spbstantially
similar-steps set out ip.sub paragraphs.(a)-to (c) in th¢-évent the

10



8.13

reasonable person did not teke-aity Of fhese steps, including by

ASIC is concerned that Andirews cotitravened 8601 FD(1}(1)GH) and Gv)

St the Comporstions Aet by filling to take thé steps st out in paragrabh
) &awymmmmmmmmwmdmm
.ASF Coristitition and'the ASF Conipliance Plans.

Mdﬂ&&&ﬁw

8.14

8.15

Under section S0IFD( X{)(iv) of the Coportions Act, Tric's officers
werg required to take all steps that a seasonable person inibﬁ]sﬁﬁnnbf
the officer-weiild tdke 1o efisyrethat Trio-complied with.the provisions.
ofﬁaﬁﬂ?tnmphﬁm?hﬂ&imtaﬁmmdmdﬂrgqmgmummmgmﬂ '
snpnrﬂslonod;‘agems contrators or external service provideis and their
instirance, -

The ASF's investient strgttife was.sei np and contineed to operate
mwdwﬁwammﬁgby'ﬁmasmgmm}hy&em
Complisgnoe Plan. Trio did not, nor did. Andrews during his dirsctorship
take atiy ddeynare steps To ensure that Trio-did:

@  obtain orfinve availsble any :upmlssaah.gm
o Mﬁﬁ
mariager of the ASK; )

() mwmmmywwwmm
Supp tes:@l:BWLs entry intp the Master DPA and

(&) ﬁmwmmwwmmﬁnmg
monitoring and supervision-of AAM, in | uﬂarm
performance ds fvestthent inanagerof the

@ mmﬁnﬂaﬂcmymponmm ﬁemg-

mmwefm&&mm@armibﬂwm
p&fmmmﬁmmmmam Supplemental

© mmmme&mmmmwm
be provided by AAM to Trie nnder its investmerit fnansgemest
agreement;

(f  piepare.or bave available any report relatingto the fnsuranve of
AAM and EMA 4in regpect of obhganm:s.owﬁby each of them
16 the ASF,

11



8,16 In.ASIC'swiew;a réasonable person in the position of Andrews wonld

{#  feviewor cause to be cresied due Sligence seportsirelating t

.- - AAM, EMA, their associztes and the agreements entéred infoby -
‘eatdh of them relating o the ASF;

()  reviewortakesteps-todbe provided with reguler reports from
AAM which'it was.required to provide-to Trio nnder its
invesnnent management.agregment WﬁhTﬁﬂ;

© wmwwmmumﬂmm&c
manmaﬂs.mﬂ'supammafw {in parficular-its

. pecformance:as investment manager of it ASF} a6id EMA (in
particular its performancs of its ohiigstions under the Master
DPA and fhe Supplemental #greements);

(@  reviewor tdkesteps to-obtdin rcglﬂm'mpmmaﬁngtpme
insutance of AAM and Mmmwmtofob&mm owed by
each of them 10 the ASF,

) remedy any inadequacies or-defects reveled by.sach reports or
gbsence thereof: and

®  satisfy themselves that Trio had taken fhe same or substantially
similarsteps set optdn aﬂ&pangmghs{-ﬂ"b{n) in the-event the
weasonsble pérson did fot take any of these steps, Inciuding by

817  ASICisconcemed that Andrews:conteaveried s601FD(1)(£)(Ev) of the
Corparafions Act by failing fe take the:steps set outin paragraph 8.16
theieby failing to take steps 10-ehisure that Trio complied with the ASF
o T By | .
mmﬁmﬁéﬁm i"-"nﬂ‘me
8318 M@Wﬂ;}ﬂfﬂ&%ﬂ%ﬂﬁim

8.19 .

svere vequired 't take all steps ¥t a fepsoisble person in:the position of
the officer would take to ensire that Trio complied with the provisions
of the ASF Compliance Plag inselation to'the seléction and performance
of funds mandgers, including io ensure that Trio's investment committee
uhdertodk a gquarterly review and reported its finding to the board
regulary.

investments Yor fhe ASF were made without any-due diligence or
monitoring of fund tanagers selected by AAM as required by the ASF
Compliance Plan. “Trio did fiot, pordid Andrews during his-directorship
take any stepsio ensure that Trio-did:

12
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@

'mmmmﬂﬂemydhedﬂ:m F=posts relating 19"
AAN's selestion of fund mﬁﬂ‘mmﬁc
Wﬂiymgﬁm&?;;

&i’tmnmzhave available dhy seports. ofthzmmtming and

'sipervisiod ofifand mauagarsﬁarthe mvmbnwm'ﬂm

L&ldnﬂaahgl’ﬂﬁﬂﬂ;

ke stws,mgh thie Trivestinent-Commities; 16
mmmmmmmh
mem offuid mianggers relevant W the

In ASIC!sview, 2 mmmblemmin the position oi‘Amdt‘ews would

hmta]:m#ﬁspsm:

@)

- ®)

©

. @

1G]

Téview or tike steps to.obtain dne diligence veports relating to
mmmm&ﬁwwm

review or-take steps to obtain.ieperts of ths monitoring.énd
isupervision of‘d:e fundmnpqms iﬁrtbnﬂmdﬁmg?tmﬂs,

mwmmmwwmmpoﬂsm&:i‘mﬁm
to‘the board boncaming the Investment Committec's quarteily
mai‘ﬂnpu:t‘aﬂ:ﬂmcﬁfﬂtfmﬂmmguswhmﬁw
SR ASE; . . _ .

mdyp mﬁmaw%m&eﬁh%mm
m ﬁfﬂﬂﬂ

ms@ﬂmmmm Tmhad teken the same or substantisily
sifhilér sips set out in sub, paragraphis (a) 1o (J) in thé event the
mﬁep&m:&iﬂnﬂr&ka@dmnﬁw&gw
reviewing releyant documents.

ASIC is toncemed that Aﬂdmwswnﬁmadn@t‘ﬂ){l}(ﬂﬁvj of the
Corporatiens Act by failingts take the steps:set out ihparagraph 8.20
théreby failing to take steps 1o ensure that Trio complied with the ASF

‘Compliarice Plan.

e ——



Qbligation‘to exercise reasonable care and diligence:and obligation Yo act in
_&chatm&of,mm

8.22

8.25

Emmﬁﬂmmnfmw Act, Trig's officers were
mqmmdmexﬂcige.’&wdw of careland diligencis that 2 uEagbnable

- persowin: eoﬂﬂ«r‘spmmmuiiﬂamwmz&@mmﬂ:dmmm.

Mmmmhﬂm&ﬁemwof&em

i -

!etpnud'm:at:tm the best interests of the members of fhe ASE.

h%mammmmmmddiﬁgmmme
position.of Andrews would: .

(@ Thave m}dmthe.stepssemutinpmmphs 8.8, 8.12,8.16:and
%o gap:

® MWMM@MA&%MM

imvestsd nrider the DPAs ‘when there'was no-or inadeguate
‘information as to:

® thawalssﬁon and value-of the rights under the DPAs;
(i) the find managers of the Underlying Funds;

(i) fhe likclihood fut EMA would or sould meet its
;&hﬁmm&wﬁam&mﬂsmmw

!

'(‘wa: : ﬁnmbmmanMmm 16 EMA and the
‘Underlying Funds; _

® ndth&.wpmduq&tmmﬁmm whither.as an insspecie-tansfet
o & transfer i retirs fof payinett, Whereby the ASF acquired
units inthe Explosation Rand when:

- @ MMmmWMaSmmm
and value of Exploration Fund urmits;

(i)  thert was'mo-or inadequateinformation as o the-fund
managers involved in the Expidrafion Fund;

Gi) ﬁﬁwm known Hquidity problems with the Bxploration
:F o7

In ASIC's wiew, the-best interests of members of the ASFzequired an

-officer bfﬁinmukcﬂabswpswmg;ihpmgmph'xﬂ

ASIC is citicerried fhet Andrews contravened section 601 FD(1)(b) and
section ﬁUiFE{I’){c) of the Eorperatzm Aotlby failmg*to take the steps

14
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ﬂ

setout. mpmgmph 8.24 mﬂﬂ:ﬂ'ﬂbymw exercise. reaspnable care
and diligence andact’in the best interests of ASF's members.

Confliéts of fntére

839 ASTC i coniberned fhat fhers Were ininérons and siieus confficts of
interest in relation to- the investments made by the:ASF in the
Undeflying Punds tarough the DPA stracture. ASIC isfarther
concerned that theré’ wﬁtﬂemwm
responsibilitiesto-addpess these conflicts i Andrews fafled to identify,

mmdmmlﬁmmﬁlas ofiinterest.

(@  Richard's company AAM acting as ASF's lmwstm‘ent manager
Between 26-August 2005 and 22 Deceiriber 2009 in
circumstances where:

® Mammymmed&y Richard, soquired all
mmm ﬂ:epm'maompqnyof?ﬁq,mm

(‘:i) Rlcha:dm ammmm&immﬂﬂ-nf'lhb's

(@D MﬂmﬂmﬂmW
4 director.of Trio's pareht cofapairies; AFM and WGAM;

and a-member of Trio's Investment Commitice.

®) mmmwm:ﬂ?ﬂwmdfm f'the
Uniderlying Funds, whien AAM mats‘o’&cmvmm:eut

manager fme'lwhﬁ.

© thaUndeﬂyinngids beuggw‘nmﬂled by individuals who weré
either assooiated with Richard, had previously held roles with
Trio brits parent compinies, or held roles withEMA and -
GCSL;

@  Andrews'participation in seifing up an informal investment
Richard and Andrews.

9. Asknowledgementofcotcerns,
6.1 mmwmwmcsmwwmznmﬂmw
acknowledges that Section § sets.out what was required to discharge his
mpbnslbﬁiuek-nsmofﬁwe‘fnin. _
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10. Undertakings

10.1

10.2

103

Uiider $93AA of the ASIC Act, Apdrews bas offered, and ASIC has
-agreed 1 deoeptasan alternativeto pursuing court action sseking, Hitér
mmmmmm ofﬂ:ecmmm Act, the
fdﬁmmgmﬂamﬁm

() ‘mat to-provide any financial services; and

® mmwhpaﬂmﬂxbmmtdfmyampmmmﬂm

a of Feuntainthead Consultants Pty [td (ACN 105730

603) M.ammywhcbmdmmtﬂm
wﬁwq,mmmﬁhm

(i) Fountainhead dées net issns:any additiendal seouritjes,
~within the meaning of 592 of fhe Carporatiens Act to
-any personor entity other than Andrews; and

(@)  thescopeof Fountainhead's activities doesnot change,

for a period of' years from the tirneof acceptance-of this undertaking
by ASIC.

"Withoutin zny way limiting the undentaking in paragraph 10.2f2) zbove,
Amndrews undertdkes, for a period:of'9 years from the time ofithe
mmenfﬁ:s undertiking by ASIC, pot to;

‘(a)  dp any act.or engage in.eny condnct as a'representative of an
Australian Financial Services Licenses;

®)  bold himself out a5 2 represeatafive of an Anstralian Financial
Services Licenses; .

€ camytn a business in sélation.to financial products: or fimancial
seryices, syithin the meaning of section. 761 A-of the Corporations
Aogeiﬂ:egdnecﬂyornﬁﬁiy.és a-director, partnet, manager;
BeFvant or agear;

bt} wmmnmmm.mmam
financial service of sérvices-or thet he is:in any-way authorised to

mﬂe,ﬁnmﬂmmﬂm

(€)  applyto ASIC indar séction 913A.6f the:Corporations Act For an
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Andrews undéitikes 16 provide all docmments and information requestéd

hyasm&mmemm&rmepdmnfmmm
comp]mwiﬂaﬁmtems of this enforcesble undértaking.

11, Acknowledgements -

1.1

112

11.3

114

(@ m.ny‘:ss_ucameﬁn release on-éxecution of this

referring 1o its terms and to the concerns of ASIC whichJed to its

®) uué.ﬁnmﬁmﬁ.ﬁmpuuﬁaymm-m-mm.m
© mﬂmhmmgmmmwbhcmmm

Fmﬂ:or:\nd:ws admowledgnstha‘

@ ASIC's weeptnme of this undert=king does not-affect ASIC's
power to investigate, conduct-surveillénce or pursue & crirninal
prosecution orits pover 16 lay charges or seék a pecaniary civil
ordei-in rélation to-any confraventien not the subject 0 ASIC's
concems.in this enforceable wdérteking ot arising from fature

o) thisundertaking innoway derogates froni ﬁibﬁ@ﬂs and
remedies availdble 16 any other-person or-entity arising fom any
¢onduct described in this pndertaking or.ansing frosy future
condnee,

Andrevis acknowledges that ASIC had reason to be concerned asto the
alleged.facts and has offered an enforcesble tndertaking in theterms.of
patagtaphs 10,1 to 10.4. -

Andrews acknowledges that this nndertaking has o operativeforce uritil
wwmmmdmmimmmof
the pnforcesbie undértaking is thedate.on vﬂnchriismpmd.brASIC

B e T P e

" : ﬁfﬁm Smrjﬁgsmd Investments Commission uhder s93AA
duly autiiorised delegaté:

G MWM estnients Comniission
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ENFORCEABLE UNDERTAKING
Australian Securities and Investments Commission Act 200)
Section 93AA
The commitments in this undertaking are offered to the Australian Securities
and Investments Commission (ASIC) by:

REX JOHN PHILLPOTT

Address known to ASIC

Definitions

In addition to terms defined elsewhere in this undertaking, the following
definitions are used:

AAM means Astarra Asset Management Pty Limited (formerly Absolute Alpha
Pty Limited) ACN 113 940 953; -

AFM means Astarra Funds Mahagement Pty Limited ACN 098 220 467;
APRA means the Australian Prudential Regulation Authority;

ASF means Astarra Strategic Fund AFSN 115 962 368;

ASIC means Australian Securities and Investments Commission;

ASIC Act means the Australian Securities and Investments Commission Act 2001
(Cth);

Atlantis Fund means Atlantis Capital Markets Cayman LDC;
Corporations Act means Corporations Act 2001 (Cth)
DPA means deferred purchase agreement;
EMA means EMA International Limited;
Exploration Fund means Exploration Fund Limited;
GCSL means Global Consultants Services Limited;
MIS means managed ﬁ&#ﬁnmf ;g'hemc;
Pacific Fund means Paclﬁlc Calpltal Mgfi'kets Cayman LDC;
Phillpott means Rex John Phillpott;
Responsible Entity has the meaning set out in section 9 of the Corporations Act;
Richard means Shawn Darrell Richard;
1



SBS Fund means SBS Dynamic Opportunities Fund;
Sierra Fund means Sierra Multi Strategy Fund;
Tailwind Fund means Tailwind Investment Fund;

Trio means Trio Capital Limited (formerly Astarra Capital Limited) ACN 001
277 256,

WGAM means Wright Global Asset Management Pty Lid;

ASIC's role

2.1

ASIC is charged under section 1 of the ASIC Act with a statutory
responsibility to perform its functions and to exercise its powers so as to
promote the confident and informed participation of investors and
consumers in the financial system.

Trio's business and Phillpott's role

3.1

32

3.3

34

Trio (formerly Astarra Capital Limited) carried on a business managing
funds for 2 number of MISs and superannuation entities,

Trio was the holder of an Australian Financial Services Licence (AFSL)
issued by ASIC which authorised it to operate, as Responsible Entity,
managed investment schemes registered under the Corporations Act. It
also held a Registrable Superannuation Entity Licence issued by APRA
in relation to its activities as a trustee of superannuation entities.

Phillpott's roles included:

(a) Chief Executive Officer, a director, secretary and a member of
the Risk and Compliance Committee of Trio from October 2005
to 5 January 2010; and

(b)  adirector and secretary of Trio's parent entity AFM from 24
April 2007 to 5 January 2010.

The MISs operated by Trio included the ASF which is referred to further
in Section 5 belaw,

‘1 |



4. Other relevant parties

4.1

4.2

43

44

AFM was the parent company of Trio. AFM provided premises and
staff to Trio and was a corporate authorised representative of Trio and
provided administration services in that capacity.

In November 2003 WGAM a company controlled by Richard acquired
all the shares in AFM. A new board of directors was appointed to Trio,
including Richard, who was also appointed company secretary.

Richard subsequently held the following positions within the Trio
business:

(a)  director and secretary of Trio from 5 November 2003 to 15
November 2005; '

(b) member of Trio's Investment Committee from:
(i)  February 2004 until December 2005; and again
(i) December 2008 to August 2009;

(c) director and secretary of AFM from 5 November 2003 to 24
April 2007

(d) director of WGAM from:
() 5 August2003 to22 October 2009; and
(i) 17 December 2009 to 19 January 2011;
(¢)  seccretary of WGAM from 5 August 2003 to 19 January 2011,

AAM was the investment manager for the ASF. The directors of AAM
were Richard and Eugene Liu.

5. The ASF

5 |

52

The ASF (previously known as the Alpha Strategic Fund) was onc of the
managed investment funds for which Trio acted as Responsible Entity.

The ASF was established in 2005 and AAM was appointed by Trio as
the investment manager on 26 August 2005. According to the terms of
the investment management agreement, AAM was appointed as Trio's
agent and investment manager and was required, among other things, to:



5.3

54

(a)  invest and manage all property of the ASF, including identifying
investment opportunities in the hedge fund market within the
investment guidelines set out in the ASF's product disclosure
statement; and

(b)  provide Trio with regular reports in writing.

The ASF invested the majority of its funds in:

(a) purported direct investments in units in the Exploration Fund, a
hedgeﬁmdr?gistuedin St Lucia; and

(®  purported irivestments through a DPA structure which purported
to provide exposure to 2 number of overseas hedge funds
including: '

(i) the Exploration Fund;

(i) the Atlantis Fund, registered in the Cayman Islands;
(iii) the Pacific Fund, registered in the Cayman Islands;
(iv)  the Sierra Fund, registered in Anguilla;

(v)  the SBS Fund, registered in the Cayman Islands; and
(vi)  the Tailwind Fund, registered in the Cayman Islands
(collectively the Underlying Funds).

A number of individuals who controlled or were associated with the
Underlying Funds:

(@  bhad prev:oqsly held roles with Trio and its parent companies
WGAM and AFM; and/or
(b)  were associated with Richard; and/or

(c)  were associated with or held roles with EMA and GCSL, which
are referred to further in Section 6 below.

6. The DPA Structure

6.1

Under the DPA structure the ASF used investor funds to acquire
contractual rights from EMA, a company incorporated in the British
Virgin Islands. Those rights required EMA to in the future deliver to the
ASF certain "Delivery Parcels”, the value of which related to the
performance of units in the Underlying Funds purportedly purchased by
EMA.



7.

6.3

6.4

6.5

EMA in turn outsourced its functions to GCSL, a Hong Kong based
company. GCSL was also the administrator for the majority of the
Underlying Funds.

AAM, EMA and GCSL provided valuations to Trio for the investments
made by the ASF through the DPA structure and Trio used thesc
valuations as the basis for setting the usit prices for the ASF. Trio
accepted the valuations received from these cntitics at face value, despite
there being no market for the rights acquired by the ASF uader the DPA
structure, and nq othcr means of readily ascertaining the value of these
rights. SEH g Ay

Further, the DPA structiire did not provide AAM as investment manager
of the ASF, Trio as Responsible Entity of the ASF or the custodian
appointed by Trio any legal or beneficial interest in any units in the
Underlying Funds which may have been purchased by EMA with funds
provided by the ASF.

The ASF's investments in the Underlying Funds were last valued by
EMA in September 2009 at $125.8 million.

ASIC's investigation

7.1

7.2

73

7.4

7.3

7.6
T

On 2 October 2009 ASIC commenced an investigation into the conduct
of Trio's officers in relation to suspected contraventions of section
601FD of the Corporations Act.

On 16 October 2009, ASIC issued an interim stop order on Trio
preventing offers, lssuas, sales or transfers of interests in the ASF and
certain other MISs For wlnch Tno was the responsible entity.

On 16 December 2009. Tno was placed into voluntary administration
and APRA suspended 'ri‘l_-lo as trustee of the superannuation funds.

On 17 December 2009 ASIC suspended Trio's AFSL but allowed the
Jicence to continue for certain limited purposes.

The ASF was wound up on just and equitable grounds on 19 March
2010.

Trio went into liquidation on 22 June 2010.
Trio's liquidators:

()  have been unable to determine whether the investments in the
Underlying Funds, which were purportedly valued at $125.8
miilion, exist; and

(b)  do not expect to recover any of the investments.



8. ASIC's concerns

8.1

83

As a result of its investigation, ASIC identified issues of concern about
whether Trio's officers had discharged their duties as officers of a
responsible entity.

Section 601FD of the Corporations Act sets out various duties for
officers of a rmpo:;s:ble mtlty of a MIS. These duties include the
follomng: :

(a) totakeallstepsﬂmamasomblepusonmuldmkc,lftheym
in the officer’s position, to ensure that the responsible entity
complied with:

(i) the Corporations Act;
(ii)  the constitution of the MIS;
(iii) the compliance plan of the MIS,

under section 601FD(1)(f)(i), (iii) and (iv) of the Corporations
Act;

(b) to exercise the degree of care and diligence that a reasonable
person would exercise if they were in the officer’s position under
section 601FD(1)(b) of the Corporations Act; and

(c) to act in the best interests of the members of the MIS, and if there
is a conflict between the members' interests and the interests of
the respofisible entity, give priority to the members' interests

- under section GOIFD(I)(c) of the Corporations Act.

Trio had a ﬁducia.ry and mmnoxy responsibility to maintain
independence while acting in its capacity as a responsible entity. The
officers of Trio had a fiduciary and statutory responsibility to maintain
independence while acting in their capacity as officers of the responsible
entity. Any investments by Trio in funds controlled or operated by
Trio's former directors, senior management team and associated entities
and individuals would create potential conflicts of interests.

Specific issues

8.4

In his role as an officer of Trio, Phillpott:

(a)  had regular communications with Richard in relation to the
operation of the ASF and the business of Trio generally;

(b) had rcgular qo:mmmucanons with Richard and various unployccs
of AAM mhelpmg to effect the purported ASF investments in

the Unda‘lymg Fqnds;
6



8.5

©)

(@

(e)

®

was responsible for sending instructions to Trio's custodian and,
from 17 February 2009, executing the DPAS;

wasawareofthplcnnsofﬂwDPAsandthems:emeofM
andGCSL, W

asastedmg:mngeﬂ'ectto&lepurpomd investments in the
UnderlymgFmdsnuhatedbyAAM

wésav.mo?memofmeUndﬂlyingFmdsﬂ:eASFhad
purportedly invested in;

was not aware of the methodology which formed the basis of the
valuations and made no enquiries to ascertain the methodology;

did not ask for independent valuations to be undertaken for the
ASF; and

made no inquiries in relation to whether the unit price reports
complied with relevant provisions of the ASF's constitution and
compliance plans.

Further:

@

(b)

()

In 2006 and 2007, Trio's Investment Committee raised concerns
with Trws Boa:d in relation to investments in the Exploration
Fund. These conce:rns included the lack of reporting and the
prov:smn of mfopnanon in general by the Exploration Fund.
These concerns were recorded in both the Investment Committee
and Board meeting minutes which were available to Phillpott.

From late 2008 and throughout 2009 Phillpott became awarc that
there were significant concerns about the ASF and the
Underlying Funds. These concerns included:

6] a failure by the Exploration Fund to satisfy redemption
requests in a timely manner or at all, giving rise to
liquidity issues with the Exploration Fund; and

(ii)  delays and failures by AAM to obtain significant
information from the Und@dymg Funds, including
information about the existence of the assets of the
Undexlying Funds.

In 2008 and 2009 Phillpott implemented, under directions from

AAM and/or Richard and without the knowledge of the Board or

Inmtmentﬂonmrtlee, a series of transactions pursuant to

which: ° 1'-

@ dlpARPGrowﬂ'lFmd,anmhﬁrMSmanagedbyTﬁo
which was having difficulty redeeming its units in the

7



(i)

Exploration Fund, transferred its Exploration Fund units
wthe ASF;and

in r!a:turnEASF investors’ funds were paid directly to the
ARP Growth Fund,

notwithstanding that there were known liquidity issues with the
Exploration Fund.

(d)  On 24 June 2009, Trio's board approved the Investment
Committee's recommendation for a $50 million in specie transfer
of Exploration Fund Units to the ASF. The effect of this
transaction was as follows:

(i) various superannuation entities of which Trio was the
trustee transferred units they held in the Exploration Fund
to the ASF;

(ii)  in return those superannuation entities were issued units
in the ASF corresponding to the notional value of the
Exploration Fund units;

(iii) the ASF'sexpom to the Exploration Fund was

(iv) existing ASF members prior to the transaction had their
interests in the other assets of the ASF significantly
diluted.

Phillpott participated in the making of this decision and

implementing the transaction notwithstanding that:

(v) hewas aware of liquidity problems with the Exploration
Fund and concerns about the lack of information being
provided by the Exploration Fund;

(vi) no independent valuation was obtained for the
Expipra.tion Fund units; and

(vii) no due diligence inquiries had been made about why the
transaction was necessary.

Valuation obligations

8.6

 Under section 601FD(1)(§)G), (iif) and (iv) of the Corporations Act,

Trio's officers were required to take all steps that a reasonable person in
the position of the officer would take to ensure that Trio:

@

complied with section 601FC (1) (j) of the Corporations Act by
ensuring that the ASF property was valued at regular intervals
appropriate to the nature of the property;



8.7

(®)

(c)

@

complied with Chapter 2M of the Carporat:ons Act, and in
particilar sections 296(1) and 297, in relation to the valuation of
the ASF property;

complied with the ASF 2005 Constitution or the ASF 2008
Constitution as applicable, and in particular clause 8.3, which
required that, in circumstances in which there was no readily
ascertainable market value for assets of the ASF, the valuation
methods used for those assets must be capable of calculating an
issue price and an exit price for units in the ASF that was
independently verifiable; and

complied with the Compliance Plan of the ASF during the
relevant period which required that independent valuations of the
ASF property in accordance with the ASF Constitution and
Chapter 2M of the Corporations Act be obtained and that reports
and information received from fund managers in relation to
valuations be reviewed and any irregularities be rectified.

Trio did not obtain or have available, nor did Phillpott during his
dnectorshlptakeanyslepsto ummcthat'!’uo did obtain or have

available: | .. |

(a)

®)

©
@

myrupodmdﬁdxduﬂnﬁthwheﬂnerﬂ:mmmb}e
market values for rights under the DPAs and units in the
Exploration Fund;

any valuation methodologies or guidelines for valuing rights
under the DPAs and units in the Exploration Fund;

any independent valuations of the ASF scheme property;

any independent valuations of the ASF scheme property which
would satisfy the requirements of the Corporations Act, the ASF
Constitution and/or the ASF Compliance Plans.

In ASIC's view, a reasonable person in the position of Philipott would
have taken steps to:

(@)

(b)

(©)

determine whether there was a readily ascertainable market value
forﬁnepmpertybftheASF

review or e&usc to be estabhshed valuation methodologies or
guidelines for valuing the property of the ASF that would comply
with the valuation requirements of the Corporations Act, clause
8.3 of the ASF's Constitution and ASF's Compliance plans
applicable;

review or obtain independent valuations of the ASF;



{d) remedy any inadequacies or defects revealed by the valuations or
absence thereof: and

(e)  satisfy themselves that Trio had taken the same or substantially
similar steps set out in sub paragraphs (a) to (d) in the event the
reasonable person did not take any of these steps, including by
reviewing relevant documents.

8.9 ASIC is concerned that Phillpott contravened s601FD(1)(E)(i), (iii) and
(iv) of the Corporations Act by failing to take the steps set out in
paragraph 8.8 thereby failing to take steps to ensure that Trio complied
with the Corporations Act, the ASF's Constitution and the ASF's
Compliance Plans.

Unit Pricing obligations <

8.10  Under section 601FD(1)(f)(iii) and (iv) of the Corporations Act, Trio's
officers were required to take all steps that a reasonable person in the
position of the officer would take to ensure that Trio complied with:
(a) its obligations under the ASF's Constitution in relation to unit

pricing, and in particular clauses 5.23, 6.15 and 8.3 which
required unit prices to be based on valuations and to be
independently verifiable; and

(b) the provisions of the ASF's Compliance Plans which required the
Responsible Officer or CFO and Fund Accountant to ensure that
unit prices were calculated in accordance with the Constitution
and the Guide to Good Practice for Unit Pricing.

8.11  Trio did not obtain or have available, nor did Phillpott during his
directorship take any steps to ensure that Trio did obtain or have
available:

(a) anyindependent yaluations of the property of the ASF;

(b)  any independent valuations of the ASF property which would
satisfy the requirements of the Corporations Act, the ASF
Constitution and/or the ASF Compliance Plans;

(c)  any report setting out the unit price for the ASF, how it was
calculated, the valuations upon which it was based and how the
valuations and calculations complied with the requirements of
clauses 5.23, 6.15 and 8.3 of the ASF Constitution and the
requirements of the ASF Compliance Plans.

8.12  In ASIC's view, a reasonable person in the position of Phillpott would

have taken steps to:

10
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8.13

(a)  review or obtain independent valuations of the property of the
ASF;

(b)  review or cause to be created a report setting out the unit price
for the ASF, how it was calculated, the valuations upon which it
was based and how the valuations and calculations complied with
the requirements of clauses 5.23, 6.15 and 8.3 of the ASF
Constitution and the requirements of the ASF Compliance Plans;

() remedy any inadequacies or defects revealed by such reports or
valuations or absence thereof; and

(d)  satisfy themselves that Trio had taken the same or substantially
snmlarstepssetcmtmsub paragraphs (a) to (¢) in the event the
reasonable person did not take any of these steps, including by
reviewing relevant documents.

ASIC is concerned that Phillpott contravened s601FD(1)(f)(iii) and (iv)
of the Corporations Act by failing to take the steps set out in paragraph
8.12 thereby failing to take steps to ensure that Trio complied with the
ASF Constitution and the ASF Compliance Plans.

Due diligence obligations

8.14

8.15

Under section 601FD(1)(f)(iv) of the Corporations Act, Trio's officers
were required to take all steps that a reasonable person in the position of
the officer would take to ensure that Trio complied with the provisions
of the ASF Compliance Pian in relation to due diligence, monitoring and
supervision of agents, contractors or external service providers and their
insurance.

The ASF's investment structure was set up and continued to operate
without any due diligence or monitoring by Trio as required by the ASF
Compliance Plan. Trio did not, nor did Phillpott during his directorship
take any steps to ensure that Trio did:

(a)  obtain or have available any due diligence reports relating to
AAM, its associates or the engagement of AAM as investment
manager of the ASF;

(b)  obtain or have available any due diligence reports relating to
EMA, its associates or EMA's entry into the Master DPA and

Supplemental Agreements;
(c)  prepare or have available any report relating to the ongoing

monitoring and supervision of AAM, in particular its
performance as investment manager of the ASF;

11



8.16

8.17

(@

(¢)

®

prepare or have available any report relating to the ongoing
monitoring and supervision of EMA, in particular its ability to
perform its obligations under the Master DPA and Supplemental
Agreements;

receive or have available the regular written reports required to
be provided by AAM to Trio under its investment management
agreement;

prepare of have available any report relating to the insurance of
AAM and EMA in respect of obligations owed by each of them
to the ASF. '

In ASIC's view, a reasonable person in the position of Phillpott would
have taken steps to:

(@)

(®)

(©)

@

(e)

®

review or cause to be created due diligence reports relating to
AAM, EMA, their associales and the agreements entered into by
each of them relating to the ASF;

review or take steps to be provided with regular reports from
AAM which it was required to provide to Trio under its
investment management agreement with Trio;

review or take steps to obtain regular reports relating to the
monitoring and supervision of AAM (in particular its
performance as investment manager of the ASF) and EMA (in
particular its performance of'its obligations under the Master
DPA and the Supplemental Agreements);

review or: take sieps- to-obtain regular reports relating to the
insurance of AAM and EMA in respect of obligations owed by
each of them to the ASF;

remedy any inadequacies or defects revealed by such reports or
absence thereof and

satisfy themselves that Trio had taken the same or substantially
similar steps set out in sub paragraphs (a) to (¢) in the event the
reasonable person did not take any of these steps, including by
reviewing relevant documents.

ASIC is concerned that Phillpott contravened s601FD(1){(f)(iv) of the
Corporations Act by failing to take the steps set out in paragraph 8.16
thereby failing to take steps to ensure that Trio complied with the ASF
Compliance Plan. -

12



Due diligence of Underlying Fand Managers

8.18

8.19

8.20

Under section 601FD(1)(£)(iv) of the Corporations Act, Trio's officers
were required to take all steps that a reasonable person in the position of
the officer would take to ensure that Trio complied with the provisions
of the ASF Compliance Plan in relation to the selection and performance
of funds managers, including to ensure that Trio's investment committee
undertook a quarterly review and reported its finding to the board
Investments for the ASF were made without any due diligence or
monitoring of fund managers selected by AAM as required by the ASF
Compliance Plan. Trio did not, nor did Phillpott during his directorship
take any steps to ensure that Trio did:

(a)  obtain or have available any due diligence reports relating to
AAM's selection of fund managers for the investments in the
Underlying Funds;

(b)  obtain or have available any reports of the monitoring and
supervision of fund managers for the investments in the
Underlying Funds;

(¢)  take steps, through the Investment Committee, to prepare or have
available any written reports to the board concerning the
commitiee’s quarterly reviews of fund managers relevant to the
ASF.

In ASIC's view, & reasoriable person in the position of Phillpott would
have taken steps 10:

(@ reviewor take steps to obtain due difigence reports relating to
AAM's choice of fund managers for the Underlying Funds;

(b) review or take steps to obtain reports of the monitoring and
supervision of the fund managers for the Underlying Funds;

(¢)  review or take steps o provide written reports and information to
the board conceming the Investment Committee's quarterly
reviews of the performance of the fund managers relevant to the
ASF;

(d) remedy any inadequacies or defects revealed by such reports or
absence thereof; and

(e) satisfy themselves that Trio had taken the same or substantiaily
similar steps set out in sub paragraphs (8) to (d) in the event the
reasonable person did not take any of these steps, including by
reviewing relevant documents.

i Wz oz owom
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ASIC is concerned that Phillpott contravened s601FD(1)(f)Giv) of the

Corporations Act by failing to take the steps set out in paragraph 8.20

thereby failing to take steps to ensure that Trio complied with the ASF
Compliance Plan,

Obligation to exercise reasonable care and diligence and obligation to act in
the best interests of members

8.22

8.23

8.24

Under section 601FD(1)(b) of the Corporations Act, Trio's officers were
required to exercise the degree of care and diligence that a reasonable
person in the officer’s position would exercise in relation to the functions
and responsibilities of the responsible entity of the ASF.

Under section 601FD(1)(c) of the Corporations Act, Trio's officers were
required to act in the best interests of the members of the ASF.

In ASIC's view, a reasonable person exercising care and diligence in the
position of Phillpott would:

(a) have taken the steps set out in paragraphs 8.8, 8.12, 8.16 and
8.20;

(b)  not have permitted transactions whereby the ASF's funds were
invested under the DPAs when there was no or inadequate
information 38 to; |

(i) * - the'valudtion and value of the rights under the DPAs;
() the fund managers of the Underlying Funds;

(iii)  the likelihood that EMA would or could mect its
obligations under the DPAs from its own assets or
insurance;

(iv) therole and interests of AAM in relation to EMA and the
Underlying Funds;

(¢)  not have permitted transactions, whether as an in specie transfer
or a transfer in return for payment, whereby the ASF acquired
units in the Exploration Fund when:

@) there was no or inadequate information as to the valuation
and value of Exploration Fund units;

(ii)  there was no or inadequate information as to the fund
managers involved in the Exploration Fund;

(i) there were known liquidity problems with the Exploration
' 'Fopd, '

14



825  InASIC's view, the best inferests of members of the ASF required an
officer of Trio to take the steps set out in paragraph 8.24.

826  ASICis concemned that Phillpott contravened section 601FD(1)(b) and
section 601FD(1)(c) of the Corporations Act by failing to take the steps
set out in paragraph 3.24 and thereby failed to exercise reasonable care
and diligence and act in the best interests of ASF's members.

Conflicts of interest

8.27  ASIC is concerned that there were numerous and serious conflicts of
interest in relation to the investments made by the ASF in the
Underlying Funds through the DPA structure. Therc was little or no
acknowledgement of Trio's responsibilities to address these conflicts.
Phillpott failed to identify, manage and control these conflicts of interest.

828 These conflicts arose from:

(a) Richard's company AAM acting as ASF's investment manager
between 26 August 2005 and 22 December 2009 in
c.m:stanm whuc:

® WGAMawmpmwconﬂolledbyRmhnrdwqmmdaﬂme
shares in AFM, the parent company of Trio, in 2003;

(ii) Richard was a director of Trio and a member of Trio’s
Investment Committee at the time AAM was appointed;

(iii) Richard was, at various times during AAM's engagement,
a director of parent companies, AFM and WGAM, and a
member of Trio's Investment Committee.

®) the ASF investing, through AAM, in Tailwind, one of the
Underlying Funds, when AAM was also the investment
manager for Tailwind;

© the Underlying Funds being controlled by individuals who were
either associated with Richard, had previously held roles with
Trio or its parent companies, or held roles with EMA and
GCSL.

9. Acknowledgement of eoneerns

9.1 Phillpott ac.lmowlcdgcs ASIC's concerns as sct out in Section 8 and also
acknowledges Ilm_i_Secﬁon 8 sets out what was required to discharge his
responsibilities as an officer of Trio.



10. Undertakings IS

10.1

102

103

10.4

Under s93AA of the ASIC Act, Phillpott has offered, and ASIC has
agreed to accept as an alternative to pursuing court action seeking, inter
alia, declarations under section 601FD of the Corporations Act, the
following undertakings.

Phillpott undertakes:

(a) not to provide any financial services; and

(b) not to take part in the management of any corporation,

for a period of 15 years from the time of acceptance of this undertaking

by ASIC.

Without in any way limiting the undertaking in paragraph 10.2(a) above,
Phillpott undertakes, for a period of 15 years from the time of the
acceptance of this undertaking by ASIC, not to:

(a) doanyactorengagchlanycondnctasarep:mtaﬁvcofan
Australian Financial Services Licensee;

()  hold himself out as a representative of an Australian Financial
Services Licensee;

(c) camry on a business in relation fo financial products or financial
services, within the meaning of section 761A of the Corporations
Act, either directly or indirectly as a director, partner, manager,
servant or agent;

(d)  hold out that he is in anyway authorised to provide a particular
financial service or services or that he is in any way authorised to
provide financial services generally; and

(¢) apply to ASIC under section 913A of the Corporations Act for an
Australian Financial Services Licence.

Phillpott undertakes to provide all documents and information requested
by ASIC from time to time for the purpose of assessing Phillpott's
compliance with the terms of this enforceable undertaking.

‘ .

o
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11. Acknowledgements
11.1 Phillpott acknowledges that ASIC:

(a)  may issuc a media release on execution of this undertaking
referring to its terms and to the concerns of ASIC which led to its
execution;

(b)  may from time to time publicly refer to this undertaking; and

(c)  will make this undertaking available for public inspection.

11.2  Further Phillpott acknowledges that:

(a) ASIC’s acceptance of this undertaking does not affect ASIC’s
power to investigate, conduct surveillance or pursue a criminal
prosecution or its power to lay charges or seek a pecuniary civil
order in relation to any contravention not the subpct of ASIC's
concerns in this enforceable undertaking or arising from future
conduct;

(b)  this undertaking in no way derogates from the rights and
remedies available to any other person or entity arising from any
conduct described in this undertaking or arising from future
conduct.

11.3  Phillpott acknowledges that ASIC had reason to be concerned as to the
alleged facts and has offered an enforceable undertaking in the terms of

paragraphs 10.1 to 10.4.

11.4  Phillpott acknowledges that this undertaking has no operative force until
accepted by ASIC, and Phillpott and ASIC acknowledge that the date of
the enforceable undertaking is the date on which it is accepted by ASIC.

-------------- S L LT

Rex John Phillpott g
Dated: . /. Jfﬂ Gy R/,

Acgept the Anstralian Secunhes and Investments Commission under s93AA
of the ASIC Act b )its duly authorised delegate:

of Ausguhan Sccurities and [nvestments Commission
Dated:

f[U @.EH
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ENPORCEABLE UNDERTAKING
Anstralian Seciriies ahd Tvestménts-Commission A¢t 2001
6l - Secfion S3AA

mmmmmmaﬁmdmﬂbmm
and Investments Commission (ASIC) by:

NATASHA BECK
Address known 1o ASIC

i. Definitions ‘
Tn addifion to temms defined elsewhere in this mdertaking, the following
definifions sre'used:
: MMMMWMWMMM
Pty Limited) ACN 113 940 953;

AEMmmAWnthdstagmmt Pty Limiited ACN 098 220 467;
ASIC means Avstralian Sécirities and Investmerits Coimirission:;
ASIC Act means the Ausrilion Securities and Tnvesiments Commission Act 2001
Atiantis Fand':means Atiantis Capital Markets Oayman 1LDC;
Beck means Natasha Beck;
Corporations Actmeans Corporations Act 2001 (Cth)
BPﬁmamdefmeélpmhaseagmm&m
\GCSL means Global Consultants‘and Services Liraited;
NESmeansamnagedmvmamschemq:
hﬁcFmdea&ﬁc&pmm&ymnlDC
Rgpnnﬂﬂnmwthemmgsetmthonﬂthmq
RlchaxﬂmemmShuvameﬂ RJchard.

1



i 12

SBS Fuind means SBS:Dynamic Opportunities Pund;
‘Tailwind Fund means Tailwind Investment Fund;

277 256;

ASIC's role

21

ASIC: sehargadmswﬁmi of the ASIC Act with a-statntory
responsibility to-pecform nsfnnmommdwmpwus so as to
promote the coafident and informed participation ofinvesters and
consumers in e financial system.

Trio" shmmanﬂne&'smle

31

32

33

34

Trio.(formerly AstamraCapital Limited) carried onx.hnsmmmanam
funds- ﬁrambemfm&mﬂ superanmuation entities.

‘Trio was the holder of.an Australian Financial Services Licence (AFSL)
issued by ASIC which authorised'it to aperate, as Responsible Enfity,
managed invesfment schemes registéred nnder thé Corporations Act. I

_ ﬂaahdﬂakegxshshla&;pemnnmmﬁnnty Licence lsane&hz{A'PRA

in relation to m:mmnesmnmofmmmnm
Beck was: '

. (&) = non-executive direstor-of Trio frotn 18 Juitie 200810 17.

December2009;:and

(b) = member of the nvestment commitiee of Trio from SAugust

. 208910 17Dewnber2009,.

m.msopﬁmdby'ﬁo_inomded the. ASF whioh is referred to Surther
inSection 5 below.

Other rélevant parties i

4.1

32

AFMwasﬂ:epmgnmmpany of Trio. AFM provided premises and
staff to Trio anid was 2 corporate authorised representative of Trio and
pmviﬂedadmmsummmﬂmapadry

In November 2083 W&AM:WOWMWRMW
all the shares in AFM. A new board-of directors was-appointed to Trio,

2



4.3

44

5.1

52

i3

ichzid subsequently held the following posktions within the Trio
hm.lm: ; >

{s)  director and secretary of Trio fiom'S Noveinber 2003 1 15
Novertiber 2005;

® mmhuﬂno'shvemmcmmm

() December 2008t Augnst 2009;

(¢)  director and secrétary-of AFM from 5 November 2003-te 24
Apiil 2007, '

(@  direcior of WGAM froni:
) 5 August2003 % 22:October2009; and
() 17 December2009 to 19 January 2011; -
(&)  secretary P WGAM from 5 Au,g:nﬂﬁnﬁ?im 19 ?ﬁnr;wzd'l.l.

AAN was ﬂ:emwsunmtmamger for the ASF. 'I’iwd_ireutotS-ofAAM

‘were Richard 20 Biigene Lin. -

. The ASF

The ASF (previonsly knoswn as-the Alpha Strategic Fund) was one of the
manzged investment fimds for which Trio acted as Responsible Entity.
The ASF was established in 2005-and AAM was appointed by Tro-as
the investmenit manager on 26 Augist 2005, According fo the terms-of .
the iivestmerit taariageinent sgreement, AAM was gppoimted-as Trio’s

(2)  invest andmanage all propeety of the ASP, inclnding identifying

‘investment guidelines set outin the ASFls product disclosare
statemeit; 4nd
S . ;

The ASF invesfed the majority-of its fands in:



(=) Mmmmﬁm&omm&a
hedge fond registered in St Lucia; and

{b}  purported investments through a DPA structure which parported
tﬂwﬂmg bammhuofmhadgeﬁm&
ing

0 ﬁEE@hﬂumﬂ.
i) ﬁeAﬁmMWmﬂnmm
{5 the Pacific Fund, registered in the Caymen Islands;
v)  the Sierra Fund, registered it Anguilla;
M ﬁeﬁmﬁtﬂdhﬁ%ﬁﬂmmﬁmﬂ
(v the Tailwind Fund, registered in'thie Caymen Islawds
cmnmaweﬂnmmm

54 Amammmmmmmmmmm

Undeilying Funds:

(8)  had previously beld roles with Trio and.its parent gompanies
WGAM and AFM; and/or

(6)  were.asseciated with Richard; and/or

fc) 'wereassomatadwithm'he'idmls with EMA and GGSL.whxdl
- :are referred to further in Section 6 below. :

. TheDPA Structare '

6.1 Unﬁwﬁr&DPAmmtheASFmdmvdstbtﬁmdswwqum
tomractusl rights from EMA, 2 company incorperated in the Britsh
Virgin Jslands, Those rights required EMA to in the future deliver to the
ASF mm"nalwayl'mls ,#the value of which related to the
mmwvf.m ‘invfhe Bndedlying Funds puipbitedly purchased by

62 EMA.gppointed GCSL to adnitister EMA's mpu‘:ﬁonszm&rthe DPAs.

83 AAM, EMA and GCSL provided valustions to Trio for the investments
made by the ASF throngh the DPA structure and Trio nsed fhese
valnafions.zs the basis for setfing the uit prices for the ASF. Trio
thers being no market for the rights acquired by the ASF under the DPA
stmetare, aad no tﬁherm of readily ascertaining the value of these

rights.



*

64  Further, the DPA structure:did not provide AAM as investient manager
of the. ASF, Trio s Responsible Eatity of the ASF or-the custodian
sppointed by Trio-any legalor beneficial interest:in any pnits in the
provided by-ihe ASF.

6.5 The ASF's iftyéstmens to the- Undénlying Funds were-last valued by
EMA in Sepmherm 2t $125.8 millior,

ASIC's i!tvestnguhnn

71 On 2 October.2008 A.Sltmtmmmed an: investigation into the conduct

of Trio's officers in‘relation fo suspected contravemtions-of section
- 601FD:of the Corporations Act.
72 01 16:0ctober 2009, ASIC issiied ad interim stop order on Trio
73  On 16 December 2009 Trie was placed into vohintary administration
and APRA suspended. Trio.as trustee of the-superanmmstion fonds:
74 On 17 Pecember 2009° ASICWM‘S.AMMM&
licence to contimee for certain limitéd pnrposes.

75 TheASmemdwdnmmdaqmdﬂegmmdsm 19 March
2010.

7.6 Trio 'went into hqmdatmn on.22 June 20190.

77 Trio's liguidators hive been unﬁble to determine whetlier the investments
in the Undetlying Funds, which were purportedly ‘valued at $125.8
million, exist.



&aSICbconwm

8.1

82

83

m:emhﬁf‘mmmﬁﬂc identified issues of concern-about
witiethier Tro's officers had:discharged their duties as-officers of 2

responsible entity.

Section 601FD of the Cerporations Act-sets.ont various:duties for
nﬁis&spf&mspomﬁ;lemtjnfahﬂs mmﬁﬂmm
following: = .

) mﬂkﬂﬂ Smpsﬂnt mmmmmammm
. mﬁ#nﬁm‘spnstﬁon,mmﬁﬁqu
mnfrpﬁedwt&_

@ e Corporations Act
@) fheconstitstionofihe MiS;
{i) thecomphince planof the MIS,
: ggmmmlm@.mm@mmcmpm

) toexercise the degree of ‘care and diligence that a reasonable
mmﬂmﬂﬁwmm&&aﬁi@d&pmrﬂmm&m
section 601FD(1)(b) of thie Corporations Act; and

{€) tactin the best interests of the members-of the MIS, and ifithere
isa conflict between thie members"intérests and the interests.of
" ‘the responsible-entity, give priority to fhe meinbers' interests
snder settion &911‘-13@.)@) of the Corporations Act.

Trio’ had.a-ﬁduqlawan&smtuwresmmbmwmmmm
independénce while acting'in its capacity as-a responsible entity. The
officers-of Tiio had a fiduciary and statutory responsibility to mainsain
independence while acting in their-capacity as officers.of the résponsible
entity. Anyinvestments by Trio‘in fonds centrolled br operated by
Tric's. former directors, senior management team:and associated entides

" and individuals-would create potentisl cotiflicts of interests.

Specific issnes

84

In her role as-an-officer of Trio, Beck:

@ wmmofﬂ!emahoddogywlmhﬁomdthe«bam of the
valuations of the ASF and made nio enquiries fo ascertsin the

@  did not ask for independexit valuations to be undertsken for the



85

@ -

@

madéno i mqumaa mmlumn:owhetherﬁemnt;noe@om' _
complied with relevant provisiors-ef the ASF’s constitution and
wmlnmphn&

&4 not-conduct-any due diligence, monitoring or supervision-ef
agemsandmmnlm provaders fo the ASF.

13

®

@®)

©

Inm:md-m %%Wm&epm
with Trio's Board in relafion 1o investments in the Exploration
Fund, These concerns incdinded the ladk ef reporting.and the
mﬁm&mﬁmmwmmﬁm
These.concems were recorded in beth the Investment Committee
and Boardameetitig minutes whick were.available to Beck’

From late 008 m&ﬁ!mughomm Beck became aware that
thefe were'significant concerns aboutthe ASF and the
Underlying Funds. These concernsincluded:

® 'aﬂmhﬁaﬁxp!m Putid te- ﬁusfyredﬂnpaon
reguests ina fimely manner-or.at-all, givingrise to
hqﬂéw:@sm&ﬂaﬁqimmmm

Gy dehynaadi‘mlmesbyAAMtoobtmnmgnrﬁcm
informpation from the Underlying Funds, inclnding from |
October 2009 infonmation Zbout the existence of the -
assets:6f the Underlying Fuads.

ﬂnﬂhmﬁmmwmﬂammedﬂwhm
Committee's récointhendeation for 4 $50 inillién in specie transfer
omeImﬂmFdehﬂswﬁek'SF The effsct ofithis
transaction Wwas as follows: T

()  wvarious superannustion entities of which Trio-was the
: trustee ffansférred mits they held mtinR:pImaﬂon'Fmé
1o the ASF; -

@ - mm&wmmaﬁﬁsmmedm
. irthe ASF corresponding to. the notional vaiue of the
‘Explorétion Fund units;

(ii)  the ASF's exposure to thé Exploration Fund was
s@xﬂcﬁnﬂymm‘eawd. and

(v) disting ASF membersprior  fhe fransaction had their
imterests in the other essets of the ASF significantly
dilated.

Beck pm;me*d in the ma!mng of this decision notwithstanding

| |

4 2 :"; T;



{v)  she was aware of lignidity problems with the Exploration
Fund and eoncerns.about the Jack of information being
provxded by the Exploration Fund;

(i) .mmdbpen&Mvﬂuatmwasobtameﬂ for the
qupldmhun?m&ms;mnﬂ '

‘@ii)_ no due- ﬂihgmce inguiries had been made. abom wh;g the
transaction wasmecessary.

Valuation obligationg
Under section 601FD(1)E)(), (if)-4nd (iv) of the Corporations Act,

8.7

“Trie's' officers were reijiiired totake all stéps that a-reézsonzble person in

the-position of the afficer would take:to ensure ¢hat Frie;

&3]

®

(©)

(@

complied with section 601FC{1)(j) of the Carporations Act by .
ensuring that the &SPpmpertywnswalnedaifegnhrmmﬂs

‘appropriate to the nature of the property;

_complied with Chapter'2M-of the Corporations Act, and'in

parficular sections 296(1) and 297, in.relafion fo the valvation of

_the ASF ppopert_)g

compﬁad Mﬁi*‘ﬂl& ASF 2005 Constitution or the ASF 2008
Const:wtzon as appimabie, andm-pmucnlar clinse 8. 3, which
reguired that, in-Circumstances in which there wasnoreadily
astertainabile market valne for assers of the ASF, the valuation
methods used for those assets must be capable of calculating an
issue price and an exit;price for wnits in the ASF thatwas

independeptly verifiable; and

complied with the: Gempilme Plan of the ASF-during the
relevant period which required that independent valuations of the
ASF property in accordance with the ASF Constitation and
Chapter 2M.of the Corparations Act be chtained:and that reports
and information recerved from fimd managers in-rélationto

valuaﬁqns'tigt-wiewed and any irregularities be-rectified.

Trie did nutobtamm have availgble, nor dldﬁe::k during her
directorship take any adequate steps 10 ensure that Trio did cbtain:or
have svailable: ,

@)

(6

any report which dealt with whether' there were ascertainable
market values for rights underthe DPAs and-units inthe

Explmon I-‘und

ay valuni:on memodologws or guidelines for valuing rights
under the. DPAs ana umits in the Exploration Fund;

LT o
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g5

©

(@)

" any Mwﬁmmmﬁm property which

wiould satisfy the-requirements of the Corporations Act, the ASF -
thmn-wd/mﬂaeﬂﬂchnphmm

lnASIC‘suiBw amﬁmablep&mmﬂmpoﬁﬂmefmm have:

taken stepsitaz

® wbahm@mam&lymﬁhlemht valoe
forthe property of the ASF;

{b) review orcauseto beestablished wilnaammeﬂmﬁcﬂegles or
guidelines for valuing the, property-of the ASF that would compty
thhﬂ:évalmﬁm zegnitements of the Coxporations Act, clansg
8.3-of the ASF's- Consmmsnd ASF's &mﬂmi’hns as
applicable;

© mmwardnm independent valuztions of the ASF;

td) remedy-any inadequacies or defects revealed by the valuations or

&

dbsence: ﬂaeretﬁf' and

sausﬁ'ﬂmselmfhanohadmkmthesmeormbsmm!br
similar steps set:out I sub:paragraphs{a) to {d) in the évent the
seasonsble person did mtakemafﬂme m;mindmgby
reviewing relevait documents. -

ASIC is concerned that Beck oonlmmeds_ﬁﬁﬁ*{){l){ﬂ(i);{ﬁi) and (iv)
-of the Corporations. Act by failing 1o take the steps set out in paragraph
8.8 thereby failing to take steps to ensuie-that Trie complied with the
WMM&ASFSWMM%%SFS Compliance

Plaps:



Unit Pri¢ing obligations -

Under section 6QYFDLI)(E(iH) and (iv) of the Corporations Adt, Trio's
-pficers wers required-to take all steps that s reasenable person.in the
position of the ‘officer widnld take to-ensure that Trio complied with:

.10

8.1

312

{2)

® .

irs ehhgannns underithe ASF's-Constitutien in rélation te unit -
pricing, &nd in patticular. lauses 5.23, 6,15 and.8.3 which )
required unit prices:o be based pn valuations-and fo'be
‘inSspendently verifiable; and

the provisions pfithe ASF's Cmpﬁence Plans which required-fhe
Mspnnm’h!e Officet or CFQ and Fund Accountarit to ensure thait
umit prices waamlcalat&dm aceordance:with the Constitutien
and the Guids to Gooﬁ?ramce for Unit Pricing,

Trie did not obkain or have available, nor-did Beck during her
directorship take any adequate steps to ensure that Trio did obtain or

 haveavailable: ' ¢
(a) any.ina@‘enamc valuations.-of the property of the ASF;
(6) ey indépendent valuations of the ASF property which would
satisty the requiretoents of the Coiparations Act, the ASF
_ Cansumman,mﬁfarthe A&F ‘Complisnce Plans;
() .amy reportsetting Gut the:mﬂt -price for fhie ASF, how it wes

calculated, the vaiuations-upon which it was based and how the
‘valuations.and caloulations complied withthe requivements of
clauses 5.23, 6,15 and 8.3 of the ASF Constitution and the

mqmmemoftheﬁ&?CmphancePhn&

In ASIC's view, a reasonsble pesson jn fhe position-of Beck would have

taken steps to:

(aé review or obtain independent valuations of the property of the
ASF;

(b)  review or causedo be created # report setting ont the unit:price
for the ASF, ‘how it was calculated, ¢he valuations upon which it
was based 4nd how the valuafions and cglentations complied with
the requirements of clauses 5.23, 6.15 and 8.3 of the ASF
Constitaticn and the requirements of the ASF Compliance Plans;

{¢) remedyanyinadequacies or-defects revealed by such reports-or

. vakations or absence thereof; 'and
(d)  satisfy fhemselves that Trio had taken the same-or substantially

similar sieps set out in seb paragrapbs (a) to (<) in the event the

18



813

mblapmﬂidmﬂﬂmmefmm mchﬂhg‘by
reviewing refevant documents,

. ASIC is convered fhat Beck cmmed s@iFD(Ji(t)(m‘jand{i\?j of

*'the:Corporations:Actby failing totake the steps set-out.in paragraph
*.8.12 thereby failing to take steps to-ensure that Tric complied with the -

ASF.-Consfitufion aud fié ASF Compliancs Plans.

Due-difigence obligafions

814

815

Unider section @i?ﬂ(dm;v}ofﬁeﬂmaﬂs MTM& D‘&'K:ers
were sequired to take all steps thata reasonable person in the pesition of
the officer would tzke-toensure that Trio-complied with the provisions
uftheABFConﬁlmceManiMehﬁonmdmeﬂhgeme MORIfOLAE: and

supervision ofagwi;, contractors-ar extérnal service providers and their

instirance. =i "

: ‘Thekﬁﬂ’smvmsmewsﬁupnﬂmhw .
wxﬂ-um:mydwdﬂ;marmztava asTequired by the ASF

Complance Plan. Trio-did not; mrd;demnghardu'ectorﬁnp

e ‘mkaﬁnyadaqmmtomm‘rmdid:

@ ﬁbmmwbavemﬂnbhmy&w&bgmcerwmhmgm

AAM, itsassocistes orthe erigagement of AAM g5 investment
mmgwnf‘hﬁﬁ?

®) abmnmhmavﬂdﬁemymﬁmmmre}mto
EMA its assotiates orBMAisentrynﬂoﬁeMmDPAand

Supplemental Agreements;

(¢) -prepareor Invew:ihblemy@mtm‘laﬁngm the nngai:rg
inonitering and supervision of AAM, in particiilar its
performance as mvestment manager of the ASF;

() preparer have available enyseport relating to the ongoing
-monitoring &nd supervision of EMA, in patricular its-dbility to
peﬁorm:tsdahmnsmderﬁe Mastet DPA and ‘Suppleniental
. Agneemmts.

te) mwammﬂaﬂnmhmmnwadm '

beprmuﬂndbyﬁsﬂlto Trio under its investment inanagement
agreement;

(f)  prepareior Have availabléany report relating to the irisurance of

AAM and EMA 'in respect.of-obligations-owed by each of them
tothe ASF.

1.



8.16  In ASIC's view, ateasonsble person‘inthe posifion of Beck would have
taken stepsto: - :

()  Teviewprcauseto bescreated due diligence reportsTelating to
AAM, EMA, theirassociates and the agreemients enteredinto by
ear:hqf‘lhﬂn-mlanng-ﬁo *he ASF; :

(bj review ortakeisteps to be provided with regularreports from
AAM which it was required to proyide.to Trio under iis
ifvestment management agreement with Trio;

© review or take steps to Dbtmn»mgular reports:relating-to:the
monitofing and supervision sf AAM (id particularits
performanice s investment manager of the ASF) and EMA (in
particularits pesformance.ofiits ebligations urider-the Master
DPA gnd :ﬂae Supplamenml Agresments);

(@) ‘reviewwor ﬁai_ce sﬁeps.to obtain regularreports relating to the
Insurange of AAM and EMA in respect:af oblligations owed by
each of them to the ASE;

(e) remedy.any inadequacies or-defects revealed by such reports or
dbsence théreof, and

(f) satisfy themselves that Trio had tsken the same or stibstantialty
sitnilaf steps set dut-in sub.paragraphs (a) to (e) in the éventthe

veasoridble person did not take agy of ‘these steps, including by
reviewing relevant docuihefits.

819  ASICiswconcerned that Beck contravened s601FD(I){f)(iv) of the
Corporations Act by filing totake the steps set out.in paragraph 8.16
thereby failing: 1o take steps to-ensure that Trio-complied with the ASF
Cll ] yn-,ll . P-!au- 3

Obligation to exercise reasmhie care.and dihgeuae and obligation fo actin
thebesfﬁtémtsnfmemhem T ]

:3:18  Under-section 50-1’?[)(12{!3} of" ﬂie ‘Corporations Act; Trios ofﬁcm were
xeqmmdtu exervise-the degree of care.and dxhgeme that a reasongble
person inthe officer’s position would exercise in relation to the fimctions
and responsibilities of the responsible enfity.of the ASF.

8.19  Under section-601FD (1) (c) of the:Corporatiors Act, Trie's officers
were required to act in the best.interests of the members of the ASF.

320 In ASIC's view, a Teasonable person.exercising care and diligence:in the
position of Beck would:

(%)  have takenthe steps.set-out in paragraphs 8.8, 8.12 and 8.16;

12



821

822

{b) nothavepermitted transactions wheréby the ASF's funds were
imvested under the DPAs when there-wasno- ermaﬂequa&e
mfmnmtamasm

" {i) . thevelnation end value of the rights under the DPAS;
(i) . the fndmanagers of the Underlying Fiinds;
&Wﬁ&a&%ﬁmﬁmi&mma

) men&mammofmmmwmmw
Underlying Fonds;.

{9 nﬂtha%permitmdmnsmmwheﬂ:m &m inspecié transfer
‘or 2 transfer in Tetuxn for payment, whereby the ASF acquired

unifs in thé Exploration Rund when:
@ ‘ﬂj&ew,mum‘in?nm;ﬁmasmﬁ:evﬁuﬁm
. and value of Explotafion Fund units;

(if) there was no-or inadequats Information as to thefund -
managers involved in the Exploration Fund;

i) fhere were known liquidity pooblems with the Exploration

In ASIC's view, the best interests of members of the ASF reguired an
-officer of Trioto take the steps set-out in- paragraph 8.20.

ABIC is concerned that Beck contravened section 601FD(1)(b) and
section 601ED(1)(c)of the Corporations Act by failing to tike the steps
set ot in'paragraph 8.20 ahd thereby failed toexercise réasonable care
mddﬁgmmﬂﬁmmbﬁmﬂfmsm

823

8.24

ASIC'is concerned that there were mumerous and serious.conflicts of
interest in relation to the investments made by the ASF in the
Uniderlying Funds through the DPA structure. ASIC is Tufther concerned

* thetthere was litfle-or no-acknowledgement of 'I‘no'smlponsibﬁmes:o

mmmmmmmm& shenage and control
these conflicts of interest.

These condlicts arose fom: -

13
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)

Richard's company, AAM acnng-as ASF's mstmmtmaaagu
bﬁwm!&&ummmnbecmbﬂ'm in
circurastances where:

. miwmpmmmﬂndbymcbmﬂwqmmdaﬂthq
shares in ARM, ﬁlepm'entmmpmy ofl’ﬂo, mEOOS’

guj Rm}mﬂmsadmoﬁﬁmmdammbﬁofrno's
ok inwstmm

Ccmmmmﬂﬁm AAM was-appointed;

ﬁi‘r} _héh:ﬂ mai vaniogs times. during AAM's-engagement,
-adirector-of parentcompaiies, APM and WGAM, and'a
member of Trio's Investment Commiitiee.

" the ASF investiig, through AAM, in Tailwind, one of the
Underlying Bunds,

whenAAMwnsalm&emeamz
ménager’for Tajhwind; :

the Underlying. Funds being controfied by individuals-wio were .
either.associated with Richard, had previously held roles with
Trio or its parent companies,-or held roles with EMA and

GCSL.

9. -Acknowiedgement ofmns
- ‘Beck-acknowledges ASIC's concerns 2s-set-out in Section® and also

ammﬁatm&mmmmmmaﬂmmm
mspms.ihlihesasmoﬂiwofiho

Inamuptmgthemhmkmgsmtmmm 10 ASIGMM

9.1

9.2

I.l!.Undeﬁ:kmp

10.1

10.2

2
®)

©

I
Beck was a m—mcuhvadmcmr

Beck joined the: board uﬁmthcmualwmmanyof
!bz Undeslying Funds mmde! and

Beck%nmamm:bﬂefthe‘rnomamd-&@ﬁmce
Cmﬁn&m&mamdﬁnmwm

.adtorfpennﬂnfmmly

Under s93AA of the ASIC, Act, Beck has <ffered, and ASIChas agreed

to accept asan aliernative to pursulig court action seeking, inter alia,
declarations under section 601FD afthaﬂorporanms Act,the following

undertakings.
Beck undertakes:

@

not to provide any financial services; gnd



103

10.4

)

] -Ruﬁu doES Hot 18sue dny additiohal geciirities, within the
: mean]ngafsazofthe C@:pmmﬁmtmwm or
ity other thiii Beck; =nd:

@) thus?oqsenmm‘%' Dot dosy et chinge,

farapmodﬁf!mﬁnmﬂmumenfamepmnee of this undertaling.
by ASIC.

m&outmmwy hmhgﬂmmdemhngnpmgmph 10.2(z) zbove, -
Bed:—mﬂmrm‘-!modoﬁmﬁamﬂnnmeofﬁ:ewm
-of fris undertalking’by ASIC, notto: -

€

®

- @)

@

@

&mywmmmwmaammafm
AwuﬂhgnFmﬁmhm

hold-herself out a5 & zepresentative of an Ausuaitan Financial
Services Licensee;

mymahmm;ﬂmmbﬁmmﬂmmﬁmmml

services, within the meaning of section 761 A ofthe Corporations
Act, sither directly oriindirectly-as'a director, partner, manager,

seqvent or agent;.: |

mldoutthhts}m is: m'a:':;"'ww aufhorised to provide a-particular

- financial service or services-or that she is in‘any way autherised

to'provide financisl services gexierally; sind

sppbm&S!CmdermwaAmCmansAdﬁnm
Mmhmﬁnmdmlm

Beck undertakes to provide all é‘ocummtsa;adn&'o:mahonmqu@tedﬁy
ASIC from time to fime for the purpose of assessing Beck's campliance
with theterms of this-enforceable undertsking.,

15.



111 Bauku’.‘knqwledgslhitASiC

@

®)
&)

msym&meém.rémexmﬁm.ﬁth:smﬂumkm;
referfiig & its terms.and to the-conoems of ASIC which led to its
execytion;

Mﬁmmﬁmﬁm@mﬁlw}yfm this undertaking; and

" 112  FutherBeck acknowledges that

te)

®

ASIC’s acceptance of this undertaking does not affect ASIC’s
power to investigate, conduct-sarveillance or pursze a-criminal

’ mammhymmw&amm

-orderin relation to enycontravention noﬁhem‘qpcmf ASIC's
concémms in this enforcesble midertaking or arising from fiture

this undertaking in 716 way derogates from the rights and
semedies available to any other-person or entity arising from zny
mdnctﬂlmi:edinhsmﬁﬂalnngu*niﬁng&omfuhm
conduct.”, jy

113 Mmmgmmﬁ'mhﬁmmbumewmm
sﬂegedfaaasandhasnﬁmdanm&meahlemﬁmﬂmgmﬂmmsef.
paragraphs 10.1 to 10.4.

114  Beck adknowledges that thisundertaking has no operative force unfil

accepted’by ASIC, and Beck und ASTC mcknowlédge that the date of the
enforceable undertaking is the dafe‘on which it is acéepted by ASIC.

Natasha Beck

mwmsm and Jovestmerits Cormmission nnders?.?AA
m duly authorised delepate;

postt Wmmiﬁm Commission





