
: '

ENi>~E llNDliiRl'AfllING'

ARs_~unti-..-c_;iCLjOOl

'~...~
.' .
~__m.tlll>~lbio·~"'i!il>"'J!SfJ#li"$eourili...

md_.....~(~lt}b~

!>A'\II]).II:P/!&.D~

, Adiiiossiuowo '"ASic
. '.

1. _If"';':

iii a4dilioll..,_.a.tlneae1Bowbonohl tbis.,.;4~","·lblli>wlQg
&~lIS<d: .

~~~~~pq~(llmnedy~~
lllyUmii<d}ACN lti-~m} .
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SBS.Fuild _SjlS1>yJwpic.~'"FIlDd;

S!eml Fund....... Sl\'!1ll MuhiS.aieg~

~lllIl!mams..tailwialJ~

'FdO _ Trlc>~{~yAst>",..~.J,.imi1oc\) l<C);'!llll
2.rr25¢ '. . .

'WG.UI1DCIll1OWi!&IttiJlObolNGd~fl1,L!d;
'.. i.

. : ~

.:t. AS1C'fnie

2.1 ~ ..~"*"~""1 <if1boAS1C Ad 'lii1h=--;Y
R'S;P.mSl0ilitlY1b~~.ti0"$ and to~ its~$puto
. mote1be<XnifiClem.8Dd iuf«mt:a ~·tioD ofiiweston andpm .,...-....... . •..

.............;".jbe._-

'3. -Trio" busiDess 1IJld..t\D~.r' role

3.1 1'lio (:Ibonod.l'~CapilQ Li)nitO!!) G!!<ri<>d on oJ>usi_managing
fimdsfu1l~.ofMiss a.ndsupcranmll'ltt~ ttttiffes.

3.3

"l1<i9·_1b'lhol*.r<if..."'_..F......,;aIS_~)
lsstied'jy A$lCwbi""OI1iliorised·~~ \IS respD!lSibl~,
~JnVCSlmenloch_..,gmered.,;;,ilCc1lil: ~~·Act. It
.also hdd.~bIeSupereMuation1!nli1y. LI..... issued1;y.AP.RA
.iD~imt~ i~.actMtics .. a~-ot.s~Ol\:ea6.tieS.

Ao:.cIreWs 'Was.:
.! ,I

(~ • _.¢,~~,~afr<io1iom L; N."""bc<..?OO5.tt> 15
Jan...,~_.m,m 13.July21Jl)6'~

(1)) <ili8Du)an..f,,",""""'" of'r1i,o a,.,.2n'~ 2!lO7.

(a)

(d)

(0)

{tl

a nu:mber of~e iJ:{vestme:nt c:ommittee:,of:Trio.mDocetbbct2005
<i<tUn>m19Ju1YJ!OO&iniW~

!lbainn"".ofthem._~~",tdo•.oj.P=lict
:z.oDsandlromiOfuJy:ZOOS_Si ..

e.-wcraf~ risk and «mJPf_ CQlQlIllit..<>f'I1i9'lhm>U
1"172006Dl1WaD!s; and

~irmai""flborisknnd~.~.,r'r,,",from"
~~ii071O'IO·lJm>2008'and.on~jj .....bct1Oll8.
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3A TheMiB•.~ bt'rri6 illclu,W:the ~icIl·illlcll;iiei fa1..._'
iJ:J Scc"tfqn·S belOw..

·4: other i'd:mn'fpa:r((~ .

4.1 .AFM_·th;'~""""~'rrio. &""'~;..",;.....- -.'....~-,....,. ~".._......­
stair., 'iii. ODd _ ....tdrpot1l"~ ,epre,,",,,Ui.e..n'ri.""
_pmyicW.~...,.; ...m~.

. 4.2 "!N~~"2OQ~ WtWiI,.e_y"";"'II",U,y.R1olw<l.~
sD·lIio_-in'A1'M. A _liOUil"'failOCti>t$~~]l> 1"#0,
iDol~ wIio'wos&so _i"",I<:<llDjlllD)I'~'

4.3 ~~.eutly!u:Jd,l&ofOlr"""08p>slli<mswJihin;lhoTiib
.boSltfos;: .

{ol <tiroo!Ql;.llDd.~<>M'clo from.SNovemller'2llo3·... Is'
ll'...1l1bof2OllS;. .

(b) ~·QnQ.~Jn~~

t!) ~l!OO4.._~'llios; 1lOlI

,.) De«m1><ii WQ8,!o ""ll\IS!~;

(0) ~,m>el_yofAm_~No.-~i1oU
. Apa1'209'1; ,.

(a.l aioc:Iwof:WJ:l..........m:, ,'.' £-"t..I.1'"'''' I.

(i)' . , 5.AJaw:;~J';'U_2009;.,;a
I . I' ~:;' : • . ' •

~i) 17_2009to 19.1~2011;·

{~. .""",,00' ofWGAMlrom S~ilXi3 .,19.Janllery2011..

....4 MM._'tho_"'tin..... fuTlllOASF. 'l'hedj_:<if~
wen:RiOhoni~_Un. .

So Tho-_

s.! TheASF(pi<'\iiciuSli'..krio~1bo~B\I:eltliiQFciIdJ.-~ibo
.msIlllgoclm-OIII'SChemes fo...,>,llnCh.T-rio 8Cled~""POiJslbtc cil1lty.

s:z n..,.A$_~iobed,.;ililli;:...~ w"·oPPOiBtcd,byTriO,..
tIiO;n:~cill·~·Qn.ill' &>B)I$m05. A.<:Oo~:<beteQn• ..r
Ihe:iir!.._ . ........... ,~,,",,' MM ·was.· .. """" <is Tiifu.'._-,..,_.~,..,.., ." .._'OM' . . .
og..t.amlia_.~liDlI·_.,;,quiri!d..albOIigi_tliiirgs,"". .

•••.. ~'_M'."'" . ' .. _. .. . __ .. ,_

1 ',' -1.1"
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.1.1 _"""~e aU__·Dflbe ASF, h";Imllnll'id""ifiiing
~"'" oppoiluiUfi~ In the;h.f\Wd.mart<et~-the
·inv.._;guidoH= Mloutln·1b. ASFs:Jlroih>ctdisdlosute
.itateJnenl; lnd

..., _.".''':.. .-""- -'- . ..
,Vj ~ :'.".Q. ...~.:--~-xeports1J)...,. ~

'"! I' t;

5.1 Tho ASF~in'·.,.;i,1l1..maJo;l1;or_ in;

l!l ~~:~:r~~-~.
.(b) p;;,j;Oi'tid ~enlli _,gba DPA ..........'viIIi<:b_rteiI

":10~vide.alc.posure~"&. bUJnber"of.ovcI$C8$>h~g~:fi1Dds
W:JlliUng: .

jj) lbeExplo..t;qn Fum!;

'Iii) .1Be At1aJjd. F....~~.1lleCayman iSlands;

(Iii) lI;e'PoQilie Fuod,,,,gjau:n:d IniZ~ Isluds;

.(ivj ...SierraF.....l'CgisteOoll in Aa,glliila;

(v) fue SBS Fuod,"'Ili-in.fbe~~.

("') \bet~ F\IlIOl, fCgisteml·ia·Ihe·Ca;>mlln r.1lm<is
• I. ~ ,

(eoncotWel¥theU~_.).
to, ." t" ,

5.4 A:nmnber·.Of~S"Who~ijed9r~:asSDoil¢ed ,witq-*b~
Ui>cll<1;tUigFunds:

~)

{c:')

~~.QUS1YJ)Ql9~with Tri9.and its~t-compani~
WGAM lOlllAFM;-

" ...~ wilh)lidlili<d;.aa4fQP

_""";_wilh or'l1Cla",ks wilhllMA.m>d<JCSL,. -.bill!>
arc mfcf.n:d'ro .mrOscr"iIl. SCctiQll-6 be1Pw.

15,]

6.2

Und",.,he·DPA_ebi",·lbe~uso<l inVestol' jjm&iQ'acq~--nw.ns IiomIlMA, 'eOmpaa~~m lI'eBriti,ob
;r•.1ol..... tho..JiahIs~:EMA,to,ia·lheJutlli'e,_to

..lI!.~~ ·fl~·l'_Is·.1b!<:m.e .fwl1iCll .....toi!10·ibe
~eeof·_ in lbe U1!d¢YiIi8!'~~y pw;c:b>.s,ed Ill'
EMA.' ", .

J;MA~intedabsL1D..oilmini,;tecEMA"~_·lheDl'As. .n

rl.:~· ,I' 4

........,_.., ... ,. ..-- .. '" ". e'" ,. , •



AAM, £~;q,.{'<;icsi~...maea~ to reo Ji>i'\b~iJ>Ve$>euis
mlldel>y·1IieASF,tbroullli'1hUlUSIroClOI<ilJIll.tn.__
valqaii_ "·ilie~se__....n,prioes"","eA1fF: Tn..·
..' Oldllic_ .~~........~. '~-valu . d '_ ., .. '."" .. .'. ......._~es:BI""'"' ~. '$IC

-hCingnb fur1he·tiBIi)s.~1>1l!>tAflF~'DPA
"""""",_ othe-_or1elldily~the·_bf ·
,~ .

~jb.DP~~did.'lQi~,MM"·~...t_...
of<lie NW,niio"",..;poosible·eiifi!l'.;H¥A-sF. or q,.-ollSlOOiOii
_intedb}'-liiDq!cgoi",_fu:W-..t.ln...,.tiJu'lslnlbe
~Funila,;a,;.,;.-yhoveo...~byEMAwithIwlds
P$ri&<!.bj> 1IieAlW..

ThbASFo~in lbel1Ddod~ ....... laSt".QpCdDY
EMA.in~2W§lI1'btSgmillioil.

t. ilSIC'< iJi"Ortim~

7.1 On.20et0bet2009ASIC--)illUIllcotiptiDli imI> lile<:oi>!\lll:l
<lfTm,"l>lliocosJn_...~_ida&.of_
~<>l;tbe~~~

72 OnJ60Cf0l;er••JClI(liiisti<il~~<!Pi>Ql<!ct<?Jl 'ilio
~tiil;:.e'ff~issaes;.sales:tit't:ranSfc:ts·.bf:iDfM'e5tS.:mlhe·ASF'a1lc1

. ''-;'''<lll>orM$'<",wluch Trio we.ihe""'l'OTlsible <nli1Y.
7.3' ~ 1<~--~2000Tri .. lac04' I 1<01·....-."10;· 'slI:aiiO\J..... ~~: _. . .f;t~p _IlUl!, .~';r .. ml, n

..,.jAl'RA~lJa>dod1'l:iO" _ Clftlill~'fubd"

1.4 On 17 I:le<:ombt<2OWASJCsnspended Trio'smLhutlll1owed the
licenc.e:co 'cQI!14we for,~ J~ie~lp~.

7..1 n;o Al>P-wilB:W\lilild"p·...J)i...nd«jljit>J>Ie illil""d.On!9~
2010. . .

7b Tri. went imI>:liquida!iot>onn:r_ 21\1Q:

7.7 Tti<>"ligijiihttoii!'hliy.•b«ia~1Q~ ..~·tl>einveslm_
inJheUbii~Funiis.wliioh·w'""~"Ya1iiel!al$12Si8·
.QIiIli"", -- . .
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8:1 "'" ......':o:!'·i/.<;", Hgalioo, ASIC UleDtlii.a issnes ot""""em ob.out
",,-, .' 'Ii .,,-' ~-'--'-' • . Of.....1!J<r.Tl!'i 0Ili<:0!>.~~ll\~k _.1> Q\I\o<:rs •
~1;Je:ti1llll',

.S'ectioD:6Ql.B>:of·tbo~Act ...._Ylll!Buli_ f<n
olli~d'.~••enlily-ofaMis. Theoo..,... i_the
1\>lIOwiDg:

~a) lDullo-anat""lIw.•._.p....i .._·.. iftlley .....
'in !htbl'lilioniJlD!litilm,'",~!\!af!Jle~.si»"-.;¢\1
_fi<d'Widr

(Ol .the OolpOililionsAct

.(~ <be J;<lnstit!!tio••qflb..~

(iii) <be ""lJlllD....pla'Hlf'lheMIS,

UD<kr~ 6QiFD{iXfJ(i), (i\i).1lld (Iv) of!heC_~
~. . .

--';'. . 'I:·
lo...=i!"1bC;<lc,8=..f'~~.•.~ .
_'!')101d".qci"'ifibt;Y,"=",lh<;<>~~
......,.~'Kbl"flheColj)Oilltions ""'" ana
lo...iI>lbe~efihem=borsofihe:Ml$,'!U'4iflh=
iu contIi'"betw_1lie.~~·'flDd tbc~:oI'
th.~tllIi\t,;gi~lIriOlilY1iin;.~~
upclI:< s.ectlJilOliOl:fi:ltl){o)<,fib<~... A"l.

Sp.clftoialu..

;Et4 lc J¥srol.e asAP~~r:rrio..~s:

(a)
, '. .

WM·Det·~8l'C of'tb:<: mCtboddlQgywhich :foo:neCl~e,~~ <ifJhe
1i~!lti9Ps. Qf the ASF JUlc1 ina.de no·~gu.iqC:s to asoertJdnotbe
metboIk>logy;

<lid not ask foMndepeot\ent \>8luali...·tq be.1lD!!eriak.. faT lb.
ASf';

6
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(iii) .

8.~

{c.) '.~ ~1t:tcpiries ~ rda"tioa to .w~er.jhc·un.:k pcice;reparts:
<xmip1ied _...fevant ptoWid.....-oftbeAl!P's con$lltU$1.nd
OOiIWl\anoe.plans;

(Ii) <lid .lIbl oOll<!ucl'''''Ydae<lll;g;;.;ce..-momtoring~Suj>e>viSlon'of
~$e4~s~ pJQvide1s w the.ASr.·

'1'_

~ fD·29P§.~l;.TriQ·s_ont~__
"I-itb"'tno1s:Baardm:~fG·~~·ib t4P~pJoi:Bti(m
J'utli!- '~_""",,"ed1he'JOdool'i'eporiing tlIllI'lhe
j>=iSion<lfi~ingbBmil,by·tbe'BKill_OliFuDd,· ¥<
~sWllsj>;esellial'mo>t.Qf~, TJ>...~
,,~ aItc_d,eii inbOtii the .fuv"",""*,e..-ilteeand Bli.td
m~~·1\:bjcli\v:eie"slllil>le;to.>\.~,

l!>l' F_;}'te.iI)O$i.ndlhr~gbout'loo94 _s_,,""""
__we/e·ldgnilioant-eioncl';lli llb9o\1IUl.ASHil4 tbe
Und~g l'uQds.. Tb!>se",.«ins. inollUlt>d:

til a·fun"", !;YtltefA<lilOl:ationi'uiid.", tiltiSo/<edempoOl1
....·.... lil. 0"''''._"" .",1' ... rise..,..... ""." . .. .. .. .• JIIV>ng
li(pridlo/iliSlic:s Witlitilelll<p1_onJl\md;:Jind'

[il~ doI. andl'8llumb ·,\AM·tr>obiamsi'fi_'J 'IS Yo... .. lll'l.
W:~immtIte·~Iyiogl"i!nds, iocludins'
inf'o.i:rnatioD.about ofbC.iOOStcbCe,ci!«he assets -of1be
~Fimds.

[~l G>,t24}~, Trio'sbooril_ve<ltho_
~r~fur8.$SOmilli6ilin· ie:transfcr. . .... . .."1""
ofli1<pl_1"uildl,lnits.lo1he:ASF. 11»effe<t dfihia
~otl.wmfa fo1!o9ic

(i) VawiO!1s::~P~Ol1entities.yfWbioh triQ"Wf;lS ·th~
tnIStee·.lnlB>fetre<t UIlI'ts tbeY'bdldm~ E;qllnrati""Fund
to'the~;.

. ' .i '"

[~'i iii ~.~"fUIlS"""'...iion...tiii..w....issue<l11Dits
.m~ASF~jptliaW!i<>eiU V8lOC·"f...
BXPloniil.., F1m4 units,

ib-eA8F~'expb~ to tbcj,:&p1or8tion.FWid.~
sigeijiConfly'inc<essod;and ..

•
.'

(ivJ existiQ,g ASPm~!priljr t~'tne.traiisaCUon' bad.their
inwesis' in .tI;t.<ilIiI><'"""" .ftbe.ASF·.signfficaetlydilUted: . .' .

1

" " !



. ' .. '-. ... ' ..-._._-'~.'

_~and_'lho'_~i'oDiilfOe"

.~fi~".#><:.T"o1>=dJlQ!Wilbstan1iiog1h$:

M l1e<t>s<awMC:i>fiiqai.i\j'prtlIll_ with thel!lqll_
~""!I~"~ihc1ilCk:i>f~~""being
~ ii,-'!beE>;PIonfi"".i'und;.

(lO) no·~~on ......~.~
:&P1-">n~-uQlts; I'l'ii
1lO400<li/i'glzl<:e.inquitles_ b<¢~~~yt!>c
:fu',?~'-vtas~'!'Y. h

YoilladODlObIlga1kms .

M 'Qli<Ior~·W1Fll(1Xf)(IMili;-'nd<tv) of.l!>.O"'JlOralions Act.
Trio's of5cen·'Weti~'to ~,~.S1q)$ tbatA~ble·pt;mOn in
«M;positlon:.oi::tho<ofHc:er WGuld tak.e10 ~.1hat 'l"J1.O:

(~

8;1 !J'iio <jill not Db!ain·orMVO avs;Ja1».._ Gd AnOrem duriDg his
di~...y ad.;q.at~·""Jis 'i,;_ihatTno !lid oli)aiD or
hav.c..8Y.8ihible:

8

. ... ~. ... ..... .,_. ..... . . .~... -;,.~.-
.

. ; •.~. ' .. 1' 1:
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(e)

(<l)

,. ,
. ,....; '1

';, .
I:' .",.

, ::1:'..

BRy nJU,ationmefhodoIegle'.1lr,guideli... iot'Vll1Uing~
urxI;rtbe DJ>MOi>il\UlltS'ill'lhl>I;~ Filitd;

..y ind..,.,.,;e.it.~al!ll>ii"'"<If'~i<Sl'_''p(Op_

any.iilil~t·vaiuilii"""."f1lil>ASF··"h"'e'ih<lpOi\y ~hieh.
,!o1l14 ,..lisfYtbe""'luiroml¢O<>fthe CoiporatilmB ,A",. ,the·AS\'
CollStilDli""...vor:!be'ASF·ClOmpliancel'iiidS. .

8.8 In.}.:S'IC·~" ~,._'!ble.perscm. ...·the·p>oilion.QfA_woUld
.Iiave._"",!,s·fu:

(ll)

(b)

(0)

(dj

(~)

:~ne.:Whetb.eri\let¢wu a.TeBdily~~lei'narlc6t'value
fur the·"'."."p'fthe ASP;

"rev;ew. ~r~e tQ~establ~. '\1Sl!Ja(i~ ,tnetbodo1o.gi~ er
·guidOlia.. Ior'Yliluin$ the'J:lrOl'ertf ofthe ME ·lbat"woll1d~
"'llIithe~a11i\iliQ!i<OWl#1lcnw~~~.A<;t.cla...
Ita orll>;As&·.Conoti1ution.and Alll'aCon>plialme 1'1...·..
~P.Plical1~; ..

milew"",qIitain indepeadeotvaluati...of'!he.AS!';.. ..

,....,..jy.,,;;y~ordi:fedts revealed bythe-valuati6nl<Or
'8Wenii'''1h~.aJiil. . ",., t ,,".

~~.tbetT*,1ledteket>1he....e·"'$lb8tAn.ally
sinrllar~s~'""in SUb~\lS (10 !D{d) in tbe~tth,>
~Je'_OiIi!U>t:ialwany otillese~ incln&ngby
~Ji.icl-m._.

8.9 ASIC is ..iloOhlM·th1<t Alldi'.,wscoi>_ened·.slSQl.FD(IXl'J(i), (iij)ond
e'Y)of1hec!atp,or..tion>t..et·t;yfliiilnll.lD_·tbe~:s'eJ.ojit in
partl!!!>!>h.,!:S_y./aiIing"" "",,,<tep. 10 en"""1llat Trib<:<ml!#ed
with'ih<'Coi:P!:>nitl"""A<:t, theA$1'a eonstllurib"1lQd<he A8Fs .
ColIipfia.o.plims.

", f' " ,. - I'
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(1))

- " ,

: ~;,

.l1DIt ft:I<liJg !iJiIlpjkms

:t.10 iJmI..'&llclion 6OI·FDClXOO., ...:I-em of.....Q;rq>orations AoI, Trloi.ollioots-_:.........,*"~ tbl!t. ~""'a\llel'J"SOll.io <be
~.-of.jhe., . ·would""'" tn;m'O dil¢1llo..,.,;pllCd wi!b:.

-na;ob~>uidia"lI"'~<;:Qp$jb>ffonjn.-el.iiIlsr1D tmit
. .. • mid ,--"-'~····~1523·-lIJ~_·8.3...Jiiob'pnaQg,. .~~~ t. - ,. •.. ~

<eq,on.d UDit'J>riocs lO·be.lWeiI oil~""a.",l>o
-1ild~Y""'lia\lle;,aR4

....provillimB"'f-<beASF'.<JcailpU~~bi¢I>~<he
~1~~",~F9.""Ftu>I,Acjxmotaut.to_·1lilll

·uojlpDqcs_coIcri1iuedIn_Yil!/ltilc~.
'atidlbc Gui4e to (lOOd _<;<fo"~~

8.-11 TtiO-Qid "",Dbtain 1!F'hav.2yajbbl.. nordill~ during hi>
~<aJ¢,""y;a.q'!8fc_1o"~trio;d;d~«
Mve~~. .

::
~in&:peodeBt<V81oagotl&otfbe~hheASF;

~.~.." _ "flb.ASF _"'" w!!i<:!>,",.""'d
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~.<!Dd . . ion·otllMA.l.piiiMirils abiJ>tyl!>
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ta\<eony_oi1> COSW'C that Trio·diil:

12

..

..

....- ' ........
, ,

I ,

" .
~ . ~...­
. '!' .



..~.....

. .

. .. ..- ' .. ,. ,

(0)

.li1ltaiil""~.1IDY-di1.~ _tOlating....
~~Ol>ortlmd.....,;g.isfol'·tbe~irik
U1ldeft.j'iba FuriaS; .'

dbtain..,...iiave..lMllI.bl" iillY#IK,j4.Qf,tbe"!QJlitoiinll and
. ·Sl!P~~~D;ulD.agersfortbc1nvt$b:nCnls'in1he· -

U1ld<l4ylbgl'U!iils;. .. .

_~~lhO:tn_~n;pjoporc..,.
hM."_1dDjI~~_",,~
_.-_.............."'~~--~reIoMurtlD'!be
1.$.' .._J .'-""""=',

(0)

(d)

... .
8;2.0 ..T9 ASIC!s:~y.jCiW.~·treJS0nab1e-persl»1.th the-po~on OfA11ch'ews~:uld

luM: 'lila";-'tEjis~ . .

_lli'i>¥.~.~oO~ane,~_-.m,glD

MM's clloi<».of'fimiimanaB!""'fut die1J,*,"~

'!"!low~"""lD.~ .flbe'_toriDg,~
~.. ofthe t'iIild""llqge;;, IWdie-!l~1'ul>llo;

'mncwOr.take·_·la~·_ ~.i\s.;an4.iDfollIl8l\¢n
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app!yiO 'ASIC iulilet sCctioo913A.cif""'·<:JtnpopatlbQs Aclllir an
~aoFlmmciel~COll~

l'~

.. , , ..... ' , ... ' ,.-." .~.. . ." '_.~-- - -'._.~-- ~_. '---.--'''-- .

. , , . r



lOA __16pro:ri~all~..diJdmn.lioJUeq.~
by ASlc.rrom tini.·.tO.imOi:n- th.ji1i,p09..,£~_'
coD,pliimce wlih .!he""" .f'lbis eofi>It&i;le.uoa_g.

. ..

. :.\ . lL A'CkJif)~e"d~men~

, . . H.I Aocit-.;.~'Iiurt~..'

,.

..
\.)' ·ma~·.me<liaieleaso·oa·.I<OCOli""oftb1s_g'
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ENFORCEABLE UNDERTAKING

Australian Securities and investments Commission Act 2001

Section 93AA

TIle commitments in this undertaking are offered to the Australian Securities
and Investments Commission (ASIC) by:

REX JOHN P!llLLPOTT

Addres> known to ASIC

1. Definitions

In addition to temlS defmed elsewhere in this undertaking, the following
definitions arc used:

AAM means AstDml~Mantlgement Pty Limited (fonnerly Absolute Alpha
Ply Limited) ACN 113940 953;

AFM means AstarTa Funch 'M,J,;;gemeht Ply Limited ACN 098 220 467;

APRA means the Austnllian PrudenIial RoguJalion Authority;

ASP means AstarTa S!ntegic Fund AFSN 115 962 368;

ASIC means Australian Securities and Investments Commissi,on;

ASIC Act means the ArlSfralitm Securities andlnvestmetlts Commission Aci 2001
(Ctb);

Atlantis Fund means Atlantis Capital Markets Cayman LDC;

Corporations Act means Corpora/ions Act 2001 (Cth)

DPA means deferred purt:base agreement;

EMA means EMA International Limited;

Exploration FlInd means E.xploration Fund Limited;

GCSL means Global Consultants Services Limited;
..". ,1

MIS means managed mvestment'sc'hcme;
'1 I:' ,

Pacifie Fund mcnns Pacific Capital M!ilk:ets Cayman LOe;

PhiDpott means Rex John Phillpott;

Responsible Entity bas the meaning set out in section 9 of the Corporations Act;

Richard means Shawn Darren Richard;



8as Fund means sas Dynamic Opportunities Fund;

Sierra Fuod means Sierra Multi Strategy Fund;

Tailwind Fund means Tailwind Investment Fund;

Trio means Trio Capital Limited (funnerly Astana Capital Limited) ACN 001
2n 256;

WGAM means Wright G1oba.l Asset Management Ply LId;

2. ASIC, role

2.1 ASIC is charged Wlder section 1 of the ASIC Act with a statutory
responsibility to perfunn its functions and to exen:ise its powers so as to
promote the confident and informed participation of investors and
consumers in the financial system.

3. Trio's business aDd PbUl~tfs role

3.1 Trio (formerly Astarra: Capital Limited) carried on a business managing
funds for a ~umbe·r of MiSs and superannuation entities.

3.2 Trio was the bolderofan Australian Financial Services Licence (AFSL)
issued by ASIC 'Yhicb authorised it to operate. as Responsible Entity,
managed investment schemes registered under the- Corporations Act. It
also held a Registrable Supernnnuation Entity Ucence issued. by APRA
in relation to its activities as a trustee ofsuperannuation entities.

3.3 Phillpott's roles included:

(a) ChiefExecutivc Officer, a director. secretary .md a member of
the Risk and Compliance Committee ofTrio from October 2005
105 January 2010; and

(b) a director and secretary ofTrio's parent entity AFM from 24
April 2007 to 5 January 20 IO.

3.4 The MISs operated by Trio included the ASF which is referred to further
in Section 5 belQw,

.,

2



4. Other relevant p.amcs

4.1 AFM was tbeparent company ofTrio. AFM provided pmnisesand
stBf'fto Trio and was a corporate authorised reprcsenrative ofTrio and
provided administration services in that capacity.

4.2 In November 2003 WGAM a company controlled by Richard acquired
aU the shares in AFM. A new board ofdirectors was appointed to Trio,
including Ricbard, whD was also appointed cDmpany secretary.

4.3 Richard subsequently held the following positions within the Trio
business:

(a) direetor,QJld secrCtaiy ofTrio from 5 November 2003 to 15
Noveinber.200S; ,

(b) member ofTrio's. Investmeot Committee from:

(i) february 2004 until December 2005; and again

(ii) December 2008 '0 August 2009;

(eJ director and seerdllty ofAfM from 5 November 2003 to 24
April 2007;

(<I) di....orofWGAMfrom:

(i) 5 August 2003 to 22 October 2009; and

(ii) 17 D=bcr2009 to 19Janwuy201l;

(e) soeretllrJl ofWGAM from 5 August 2003'019 January 201 I.

4.4 AAM was the investment managerfor the ASF. The directors ofAAM
were Richard ond'Eugcnc:.Liu.

. - . t' ; ,

S. TheASF

5.1 The ASF (previously known as !be Alpha Strategic Fund) was ODe of the
managed investment funds for which Trio acted as Responsible Entity.

5.2 The ASf was established in 2005 and AAM was appointed by Trio as
the investment manager on 26 August 2005. Aceording to the terms of
the investment management agreement. AAM was appointed as Trio's
agent and investmCJrt manager and wasreq~ 8JDODg other things. to:

3

: I ~



(a) invest and manage all property oflhe ASF, including id~tifying

investment opportunities in the hedge fund mnrk:et within the
investment guidelines set out in the ASFs product disclosure
statement; and

(b) provide Trio with regular reports in writing.

5.3 The ASF invested the majority afits funds in:

(a) purported direct investments in units in lh~ Exploration Fund, a
hedge fund ry&imred in St Lucia; and

(b) purporte4 iJ.i~nts through a DPA structure which purported
to provide e~posU:fC to a nwnber ofoverseas hedge funds
including: .

(i) the E:~pJOratiOD Fund;

(it) the Atlan!is Fund, registered in the Cayman Islands;

(iii) the Pacific Fund, registered in the Cayman Islands;

(iv) the Siena Fund. registered in Anguilla;

(v) the SBS Fund, registered in the Cayman Islands; and

(vi) the Tailwind Fund, registered in the Cayman Islands

(collectively the Underlying FuDlU).

5.4 A number ofindividuals who controUed or were associated with the
Underlying FundS:

r I ! .. . ,
(a) had previously held roles with Trio and its parent companies

WGAM"imi! MM' andfor, >

(b) were associated with Richard; and/or

(c) were aSsociated with or held roleswitb EMA and GCSL, which
are mencd to:further in Section 6 below.

6. The DPA Structure

6.1 Under the DPA structure the ASF used investor funds to acquire
contraewaI rights from. EMA.. n company incorporated in the British
Virgin Islands. Those rights required EMA to in the future deliver to the
ASF certain '"Delivery Parcels", the value ofwhich related to the
perfonnance ofunits in the Underlying Funds purportedly purchased by
EMA.

4
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6.2 EMA in nun outsoun::ed its functions to GCSL. a Hong Kong based
company. GeSL was also the administrator for the majority of the
Underlying Funds.

6.3 AAM, EMA and GeSL provided valuations to Trio for the investments
made by the ASF through the DPAstrueture and Triousedtbesc
valuations as the basis for setting the: uriit prices for the ASP. Trio
accepted the valuations received,from thesc entities at face value, despite
there being no~et fpr t~e tights acquired by the ASF under the DPA
structure, and nq,.opher #leans afreadily ascertaining the valile of these
rights. I'" :..;i·

6.4 Further, the OPAstructUre did'not provide AAM as investment manager
afthe ASF. Trio as Responsible Entity of the ASF or the custodian
appointed by Trio any legal or beneficial interest in any units in the
Uoderlying Funds which may have been purchased by EMA with f\mds
provided by the ASP.

6.S The ASF's investments in the Underlying Funds were last valued by
EMA in September 2009 at S125.8 million.

7. ASIC, invcstigatioD

7.) On 2 October 2009 ASIC commenced an investigntion into the conduct
ofTrio's officers iIi relation to suspected contraventions ofsection
60IFD oftbe COIJlO'lI.iOllS Act.

7.2 On 16 OctOber 2009t ASIC issued an interim stop order on Trio
preventing offets, issuC:s. sales.or transf'ers ofinterests in the ASF and
certain other MJ~~.F~hic~ T~owas ihe responsible entity.

7.3 On 16 Decei:nbe~ ~OO9 ..Trio wa,s p'laced into voluntary administration
and APRA suspeOded Trio as trustee oftbc superannuation funds.

'. , ! : .

7.4 On 17 December 2009 ASIC sUspended Trio's AFSL but allowed the
licence to continue for certain limited:purposes.

7.5 The ASF was wound up onjust and equitable.grounds on 19 March
2010.

7.6 Trio went into liquidation on 22 Jun'e 2010.

7.7 Trio's liquidators:

(a) have been tmable to determine whether the investments in the
Uoderlying Funds, which were purportedly valued at $125.8
million, exist; and

(b) do not expect to recover any oftbe investments.

.". I., , 5·
..'
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8. ASIC's concerns

8.1 As a result of its investi~ion" ASIC identified issues ofconcern about
whether Trio's officers had discharged their duties as officers ofa
responsible entity.

8.2 Section 601FD ()fthe Corporations Act"sets out various duties for
officers of a respo~ible entity ofa MIS. These daties include the
foDowing:' .

, !

(a) "
to take all steps that a reasonable person would take. if they were
in the officer's position. to ensure that the responsible entity
complied with:

(i) the Corporations Ac~

(ii) lhe constitution oftlle MIS;

(iii) the complinnce plan of the MIS,

under section 601FD(1)(fKi). (iii) and (iv) of the Corporations
Act;

(b) to exercise the degree ofcare and diligence that a reasonnble
person would exerciSe if they were iIi the officer's position Wlder
section 601FD(J)(b) of the Corporations A~ and

(e) to act in the beSt~ oftbe meiDbenoflbe MIS. and iftbere
is a eonf1iC?~~'1he members' interests and the interests of
the respO~le eli~ty. give priority to the membea interests
undel' section 601FD(I)(c) ofthe Corporations Act.,

8.3 Trio bad a fiduCiary and statutOry responsibility to 'maintain
independence while acting in its capacity as a responsible entity. The
officers ofTrio had a fiduciary and statutory responsibility to maintain
independence while .acting in t!Jeir capacity as officezs ofthe responsible
entity. Any investments by Trio in funds controlled or operated by
Trio's former directors. senior management team and associated entities
and individuals would create potential conflicts of interests.

Specific issues

8.4 In his role as an officer oiTrio, Pbillpott:

(a)

(b)

had regular communications with Richard in relation to the
operation of the ASP and the business ofTno generally;

had reg~ co~tinications With Richard and various employees
ofAAM 1n 6elpi"ng to effect the puI]X)rted ASF imresbnents in
the Undorl ,. F. cis;" ' ,)'Ul8 ,'l" ,

6



(e)

(d)

(e)

(0

(g)

(h)

(i)

'HaS responsibJe for sending instructions to Trio's custodian and,
from 17 Febrnary 2009, executing the DPAS;

was aware of the tcmlsoftheDPAs and the c::xistenee ofFMA
andGC,SL;' .•

• j.' , :.

assiste4'i!J givingeff~uo the purported investments in the
UDderlYi!>g Funds initiaied by AAM;

was aware of the names of the Underlying FWlds the ASF had
pmportcdly invested in;

was not aware ofthe methodology which formed the basis of the
valuations and made no enquiries to ascertain the methodology;

did not ask for independent valuations to be Wldertakcn for the
ASF;and

made no inquiries in re.latiOQ to whether the unit price reports
complied~ relevant provisions ofthe ASPs constitution and
c:ompliance plans.

8.5 Fw1her.

(a) In 2006 and,2OQ7. TriD's IDvestment Committee mised CODcerns
\,Vith Tric>'8. Boa1.1;I in relation to investments in the ExpJoration
Fund. The'se concerns included the lack ofreporting and the
pro'visi~,',ofinfohnation in ge.neral by the Explorotion Fund..
These concerns m recorded in both the Investment Committee
and Board meeting"minutes which were availa.ble to Phillpott.

(b) From late 2008 and throughout 2009 Phillpott became aWlln: tbat
there were, significant concerns about the ASF and the
Underlying Funds. These concerns included:

(i) a failure by the Exploration FWld to satisfy redemption
requests in a timely manner or at all, giving rise to
liquidity issues with the Exploration Fund; and

(ii) delays and failures by AAM to obtain significant
infonnation from the Underlying Funds, including
infonnation about the existence of the assets of the
Underlying Funds.

(e) In 2008 and 2009 Phillpott implemented, Wlder directions from
AAM and/or Richard and withoUl the knowledge ofthe Board or
rnvestment Committee. a series oftransactions pursuant to
which: ':"':.' "j' "

- ": I,'
'" ,

(i) .~ 'AJu; GroWl)i Fund, another MIS managed by Trio
whicQ was havilig difficUlty redeeming its units in the

7



(ii)

Expl~nFund, transferred its Exploration Fund units
to" ttie ASF; and

i· • ,

in~;ASF irivestors' funds were paid directly to the
ARP Growth Fuhd,

notwithstanding that there were known liquidity issues \\ith the
E.XpJoratiOD Fund.

(d) On 24 June 2009, Trio's board"approved the Investment
Committee's recommendation for a SSO miUion in specie transfer
ofExploration Fund Units to the ASF. The effect oftbis
transaction was as follows:

(i)

(ii)

(iii)

(Iv)

various superannuation entities ofwhich Trio was the
trustee transferred units they held in the E.xploration Fund
to the ASF;

in return those superannuation entities were issued units
in the ASF corresponding to the notional value ofthe
Exploration Fund units;

th.c .ASFs~xposure to the Explorution Fund was
sig"u;canjIy'in=as<d; and. - .,
existing~F'~bcrs prior to the transaction bad their
interests in the other assets of the ASF significantly
diluted.

Phillpott participated in the making of this decision and
implementing the transaction notwithstanding that:

(v) he was aware of liquidity problems with the Exploration
Fund and concerns about the Jack of infonnation being
provided by the Exploration Fund~

(vi) no independent valuation was obtained for the
Exploration Fund units; and

(vii) no due diligence inquiries had been made about why the
traDSaCtion was necessary.

Valuation obligations ,
. ' ";' ,

8.6 . Under section 601)'D(I )(f)(i). (ni}and (iv) of the Coqlotations Act,
Trio's officers we~ required to take aU steps that 11 reasonable person in
the position oftb~officeJo wbul,d take to ensure that Trio:

(a) complied with section 601FC (I) G> of the Corporations Act by
ensuring that the ASF property was valued at regular intervals
awropriaretotheM~oriliepro~;

8



(b) compli¢d\Vith ¢b8pter'~M ofthe CorporationsA~ and in
particU1ar'sections 296'(1) Bnd'297~ in relaJion to the valuation of
the ASF property;

(e) complied with ,the ASF 200S ConstiMion or the ASF 2008
Constitution as applicable, and in particular clause 8.3. which
required tha~ in circumstances in which there was DO readily
ascertainable market value for assets of the ASF. the valuation
methods used for those assets must be copable ofcalculating an
issue price and an exit price for units in~ ASF that was
independently verifiable; and

(d) complied with the Compliance Plan of the ASF during the
relevant period which required tbat indepeodeot valuations ofthe
ASF property in accordance with the ASF Constilution and
Chapter 2M ofthe Corporations Act be obtained and that reports
and infonnation received from fund managers in relation to
yaluations be reviewed and any irregularities be rectified.

8.7 Trio did not obtaiq' or have available,. nor did Phillpotl during his
directorship take.any steps to ensure that Trio did ol?tain or have

. . '. " I .
available: .'. I . • .. ,
(a) any report w!lichdeall with whether there were as<ertainable

market values for rights undor the DPAs and units in the
Exploration Fund;

(b) any valuation methodologies or guidelines for valuing rights
under the DPAs and units in the Exploration Fund;

(c) any independent valuations of the ASF scheme property;

(d) any independent valuations of the ASF scheme property which
would satisfy the ~uiremeDtsof the Corporations Ac~ the ASF
Constinnion andIor the ASF Compliance Plans.

8.8 In ASIC's view, a reasonable person in the position ofPhiUpon would
have taken steps to:

(n)

(b)

(e)

determine~er there was a readily ascertainable market value
for the p;OPerty bfthe ASF;

.;. ~:I i :

review·or .Cause to be established valuation methodologies or
guidelines fotvaluing the property ofthe ASP that would comply
with ~e valuation requirements ofthe Corpomtions Act" clause
8.3 ofthe' ASFs Constib.1tion and ASF's Compliance plans
applicable;

review or obtain independent valuations of the ASF;

9
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.' .
,...

('d) remedy BIIy inadequacies or defects revealed by the valuations or
absence thereof; and

(e) satisfy themselves that Trio had taken the same or substantiaUy
similar steps set out in sub paragraphs (a) to (d) in the event the
reasonable person did not take any of these steps, including by
reviewing relevant documents.

8.9 ASIC is conccnied that Phillpott contravened s60IFD(l)(t)(i). (tin and
(iv) ofthe Corporations Act by fitiling to take the steps set out in
paragraph 8.8 thereby failing to take steps to ensure that Trio complied
with the Corporations Act. the ASFs Constitution and. the ASF.s
Compliance Plans.

Unit Pricing obliptions '

8.10 Undu section 601FD(lXf)(iii) and (iv) of the Corporations Act, Trio's
officers were required to take aU steps that a reasonable person in the
position of the officer would tnke to ensure that Trio complied with:

(a) its obligatio~ under the ASFs Constitution in relation to writ
pricing. and in particular clauses 5.23, 6.1"5 and 83 which
required unit prices to be based on valuations and to be
independently verifl4ble; and

(b) the provisions ofthe ASPs Compliance Plans which required the
Responsible Officer or CFO and Fund ACCOWltant to ensure that
unit prices were calculated in accordance with the Constitution
and the Guide to Good Practice for Unit Pricing.

8.11 Trio did not obtain or have available. nor did Phillpott during his
direCtorship take any steps to ensure that Trio did obtain or have
available:

(a) any independent yalwttions of the property ofthe ASF;
I .: .'.

(h) any independent ~uations ofthe ASF property which would
satistY the requiremen"brthe Corporations Act, the ASF
Constitution and/or the ASF COmpliance Plans;

(c) any report setting out the unit price for the ASF. how it was
calculated, the valuations upon which it was based and how the
valuations and calculations compJied with the requirements of
clauses 523, 6.15 and 8.3 ofthe ASF ConstitUtion and the
requirements oflhe ASP Compliance Plans.

8.12 In ASrC's view, a reasonable person in the position ofPhillpott would
have taken steps to:

10



(a)

(b)

(e)

(d)

review Of" obtain independent valuations ofthe property ofthe
ASF;

review or cause to be created a report setting out the unit price
for the ASF. how it was calculated, the valuations upon which it
\VSS based and how the valuations and calculations complied with
the ""Iui=nents ofelauses 5.23. 6.15 and 8.3 ofthe ASF
Constitution and the requirements ofthe ASF COmpliance Plans;

remedy tlD)' inadequacies OJ: defects revealed by such reports or
valuations or absence thtROf; and

satisfy them.selv,~ lha1 Trio had taken the same or substantially
similar stepS seto,utin Sub paragraphs (a) to (c) in the event the
rcasonable'pcrs~' did not take any oftbese .steps, including by
reviewing relevMJt documents.

8.13 ASIC is concerned IhatPhillpottcontzavened s601FD(IX/)(iii) aod (iv)
oftbe Corporations Act by failing to take the steps set out in paragraph
8.12 thereby failing to take steps to ensure that Trio complied with the
ASF Constitution and the ASF Compliance Plans.

Due diligence obUgations

8.14 Under section 601FD(1Xl)(iv) ofthe Corpo",tioos Act, Trio's officers
were req~ to take aU steps 1hal a reasonabJe person in the position of
the oflicerwould take to ensure that Trio complied with the provisions
ofthe ASF Compliance Plan in relation to due diligence, monitoring and
supervision of agents~cont:raelors or externnl service providers and their
insurance.

8.1 S The ASFsin~t~ was set up and continued to operate
without any due.diij~~ or lll9nitoring by Trio as sequired by the ASF
Compliance Plnn. :Trio'did not, nor did Phillpott during his directorship
take any steps to ensure that Trio did:

(a) obtain or have available any due diligence reports relating to
MM. its associates or-the engagement ofAAM as investment
manager ofthe ASF;

(b) obtain or have available any due diligence reports relating to
EMA, its associates or EMA's entry into the Master DPA and
Supplemental Agreements;

(c) p~e 01" have available any report relating to the ongoing
monitoring and supervision ofAAM. in particular its
performance as investment manager of the ASF;

11
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(d) prepare or have available any report relating to the ongoing
monitoring and supervision ofEMA, in particular its ability to
perform its obligations under lhe Master DPA and Supplemental
Agreements;

(e) receive or have available the regular written reports required to
be provided by AAM to 'Trio under its investment management
agreement;-

(f) prepare or"have available any report relating to the insurance of
AAM and'~ in respect ofobligations owed by each of them
to the ASE "

8.16 In ASIC's view, a reasonable person in the position ofPhilipott would
have taken steps to:

(a)

(b)

(c)

(d)

(e)

(I)

review or cause to be created due diligence reports relating to
AAM, EMA, their assoclalcs and the agreements entered into by
each ofthem relating to the ASF;

review or take steps to be provided with regulllI' reports from
AAM which it was required to provide to Trio under its
investment management agreement with Trio;

review oc take steps to obtain regular reports relating to the
monitoring and supervision ofAAM (in particular its
performance as investmeDt manager of the ASF) and EMA (in
partic. its performance ofits obligations under the Master
DPA and the Supplemental Agreements);

review or: t$ steps to,obtain regular CqK)rts relnting to the
insurance"ofAAM and EMA in respect ofobligations owed by
each ofth~ to:the ASF;

remedy any inadequacies or defects revealed by such reports oc
absence thereof; and

satisfy themselves that Trio had taken the same or substnntially
similar steps set out in sub paragraphs (a) to (e) in the event the
reasonable person did not take any ofthese steps, including by
reviewing relevant documents.

8.17 ASIC is concerned that Phillpolt con1I1lvened s60IFD(IXf)(iv) of the
Corporations Act by failing to take the steps set out in paragraph 8.]6
thereby failing to take steps to ensure that Trio complied with the ASF
Compliw,ce Plan. -

.. ' :
, .. .

I, :
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Due diligence ofUnd~gFond Managers

8.18 Under section 601FD(1)(l)(iv) of the Corporations Act, Trio's officers
were required to take aU steps that a reasonable person in the position of
the officer would take to ensure that Trio complied with the provisions
ofthc ASF Compliahce Plan in relation to the selection and performance
of fimds manag~,incJ,uding to ensure that Trio's investment committee
undertook a quo.rtJ:.rly review and reported its fiDding to the board
regularly. I •

- -; ~ :' :
8.19 Investments for Ihe ASF were made without My due diligence or

monitoring of fund mana8ers sele<red by AAM as required by the ASP
Compliance-Plim. Trio did no~ nor did Pbillpott during bis directorship
take any steps to crJSUre that Trio did:

(a) obtain or have available any due diligence reports reJating to
AAM's selection offimd managers for the investments in the
Underlying Funds;

(b) obtain or have available any reports of the monitoring and
supervision offund managers for the invesbnents in the
Underlying Funds;

(c) take steps, through the Investment Committee, to prepare or have
available any written tepor:ts to the board concerning the
committeets quarterly reviews.of fund managers relevant to the
ASF.

8.20 . In ASICs view~is. reason~ble person in the pl)sition ofPhiIJpon would
have lak.en-st~ to:

(a) review or iake steps to obtain due diligence reports relating to
AAM's choiCe offund ,managers for the UnderLying Funds;

(b) review or take steps to obtain reports of the monitoring and
supervision oftbe fund managers for the Underlying Funds;

(c) review or take steps to provide written reports-and information to
the board con<:eming the Investment Conunittee's quarterly
reviews ofthe performance of the fund mant!&CTS relevant to the
ASF;

(d) remedy any inadequacies or defects revealed by such reports or
absence thereof; and.

(el satisfy themselves that Trio had laken the same or substantially
similarsteps1le' out in sub paragrspbs (a) '0 (d) in !be event the
reasonabl~ person did nol take any of these steps, inclUding by
rcviewin$ reJevint documents.

--, 'i_I
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g.21 ASic is concerned that PhiUpott contravened s601FD(1)(f)(iv) ofthe
Corporations Act by failing to take the steps set out in para~ph8.20
thereby failing to.t.ake steps to ensure that Trio complied with the ASF
Compliancep~ .

,
:,: :.

Obligation to exercise ~o'uabi~ qatc. alld diligenc(:"and obligation to act in
the best interests of memben '

822 Under section 601FO(I)(b) oflbe Corporations Ac~ Trio's officers wen:
required to exercise the degree ofcare and diligence that a reasonable
person in the officer's position would exercise in relation to the functions
and responsibilities of the responsible cotity of the ASF.

8.23 Under section 601FD(lXc) of the Corporations Act, Trio's officers \\'CI'C

required to act in the best interests of tile members of the ASF.

8.24 In ASIC's view. a reasonable person exercising care and diligence in the
position ofPhillpott would:

(al

(b)

have taken the steps set out in paragraphs 8.8, 8.12.8.16 and
8.20;

"not have Permitted transactions whereby the ASPs funds were
invested under the DPAs when there was DO or inadequate
information as to:

; . . ~.'

"tIie~wItioo and value orthe rights under the DPAs;

(ii) the fund managClS of the Underlying Funds;

(iii) the likelihood that EMA would or could meet its
obligations under the DPAs from its own assets or
insurance;

(iv) the role and interests ofAAM in relation to FMA and the
Underlying FWlds;

(c) not have permitted transactions, whether as an in specie transfer
or a transfer in.rebJrn for payment, whereby the ASF acquired
units in the Exploration Fund when:

(i)

(ii)

(iii)

ihere was no or inadequa1e infonnation as to the valuation
and value ofExploJatioD Fund units;

there was no or inadequate information as to the fund
m~eri involved in the··Exploration Fund;

! • . '

there were' kDown liquidity problems with the E,'xplormion'Funa ~!! .1
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8.25 In ASIC's view.;the beSt interests ofmembers ofthe ASF required lin

officer ofTrio to take the Ste~ set out in paragraph 8.24.

8.26 ASIC is concerned that Phillp6tt conttave=l section 601FD(1)(b) and
section 601FD(I)(c) ofthe Corporations Act by failing to take the steps
set out.in paragraph 8.24 and thereby failed to exercise reasonable care
and diligence and act in the best interests ofASFs members.

Conflicts of interest

8.27 ASIC is concerned that there were numerous and serious conflicts of
interest in relation to the investments made by the ASF in the
Underlying Funds through the DPA structure. There was little or no
aclcnowledgeiDtilt ofTrio's responsibilities to address these confUe:ts.
Pbillpott failed to jdenill)'. manage and control these conflicts of interest.

828 1bese conflicts arose from:

(8) Richard's company AAM acting as ASPs investment manager
be"'_ 26 August 2005 and 22 December 2009 in
ciroumstanccs.wb=

• " I .: , .•

(i)' WGAM ,'oompany controlled by Richmd acquired all the
shotts in AFM, the parcn1 company ofTrio, in 2003;

(ii) RiCh8rd W<l$"a director ofTrio and a member ofTrio's
Investment Committee at the time AAM was appointed;

(iii) Richard was. at various times during AAM's engagement,
a director of parent companies. AFM and WGAM, and a
member ofTrio's Investment Committee.

(b) the ASF investing, through MM, in Tailwind, one of the
Underlying fUnds, when AAM WllS also the investment
manager for Tailwind;

(0) the Underlying Fuods being controlled by individuals who wen:
either associated withRichard, bad previously held roles with
Trio or its parent companies. Dr held roles with EMA and
GCSL.

,
9. Aclutowlcdgement orcopcerns..

. ,
9.1 Phillpott acknoWledges ASIC's concerns as set out in Section 8 and also

'" _ I •

acknowledges tha~:Setti(m 8 sets out what was reqWred to discharge his
responsibilities as an officer of Trio.

IS



10. Und....kiog>

10.1 Under s93AA of the ASrC Act, Phillport bas off=<!. and ASIC bas
agreed to accept as'an alternative to pwsuing court action seeking. inter
alia. declarations under section 601FD of the Corporations Act, the
following undertal."iDgs.

t02 PhilJpon undenakes:

(a) not to provide any financial services; and

(b) not to take part in the management afany corporatio~

for a period of 15 years from the time ofacceptance ofthis undertaking
by ASIC.

10.3 Without in any \wy limiting the undertaking in paragraph to.2(a) above,
PhiUpott Wldcrtakcs. for a period oflS years from the time ofthe
a<:ceptance of this undertaking by ASIC, 001 to:

(a) do any act or engage in any conduct as a representative aran
Australian financial 8eMces Licensee;

(b) hold himselfout~ a representative ofan Australian Financial
Services Licepsee;

(e) carry.on a business in relation to financial prOOucts or fmancial
savices. within the meaning ofsection 761A of the Corporations
Act. either directly or indirectly as a dire&tor, partner. manager,
servant or agent;

Cd) hold out that he is in anyway authorised to provide a particular
financial service or services or that he is in any way authorised to
provide fmaocial services generally; and

(e) apply to ASIC under section 913A ofthe Corpomtions Act for an
Australian fmancial Services Ucence.

10.4 Pbillpott undertakes to provide all documents and information- requested
by ASIC from time to time for the purpose ofassessing Phillpott's
compliance with the terms of this enforceable undertaking.,

.. ,
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t 1. A(lknowlcdgemcnn.

11.1 Phillpon acknowledges that ASIC:

(a) may issue a. media release on execution of this undertaking
refening to its tenus and to the concerns ofASIC which led to its
execution;

(b) may from time to time publicly refer to this Wldertaking; and

tc) will make this undertaking available for public inspection.

11.2 Further Phillpon acknowledges that:

(a) ASIC's acceptance of this undertaking does Dot affect ASIC's
power to investigate. conduct surveillance- or pW'Sue a criminal
prosecution odltspo~ to lay charges or seek a pecuniary civil
order in relation to any contravention not the subject ofASIC's
concerns in this 'enforceable undertaking or arising from future
conduct;

(b) this undertaking in no way derogates from the rights and
remedies available to any other person or entity arising from any
conduct desc'ribed in this undertaking or ansing from future
conduct.

11.3 PhHlpott acknowledges that ASIC had reason to be concerned as 10 the
alleged facts and has offered an enforceable undertaking in the terms of
paragraphs 10.1 to 10.4.

11.4 Phillpott acknowledges ~t this Wldertaking has no operative force-until
aceepted by ASIC. and Phil1pon and ASIC acknowledge that the date of
the enforceable undertaking is the date on which it is accepted by ASIC.

••••••••••••••, ••••••••••••••••• ! ••••••••• -.••••••••••••

Rex John Phillpott ", ! .

~
,sf kA" £,'//: .::t P:~~~·~~~~: ..~~ Secu;ities and IDvestments Commission Qaders93AA

or bc ~ICiA~t lI;}ts duly uutbomed delcg.'"
.

Date

ofAu1uan Securities and Investments Commission

~ d\.fl VI' cY (; II
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.EN¥l>~~Ei\BL'EmwERTAElj'iG

,Anstralicm ~1JQ,·~M·~'f:C-ommjiSron.)1ct !JOOJ,. .

]he ""lllllli1mems·in_~"'Dif...a''''''".Amtrali..Seourilies
and _ CommisSion.(ASlCllry;

1. Defiililio..

buddition to _.de!ined eIsewbe1e·in tb,iS u""mQ'ing, ihelbu...iiJg
defiuffioos"'·asod:
AA).{- _ Assiot li'!'nagem.m I'>y UDUled:(fetmol'ly A1iSoluIo AJPha
PlY LilDiteCll AcN 113 940 ~S3; ,

AFM meansAstarra1'and'''1anagm=tPlYthrii'ied ACN 1198220461;

Ai'RA,meanst1le~Piv~l\osuWl<>nAutI>ori!Y;
• _ f., '. .

.ASF1I1OIlllS_~li!nd ARSN 1IS<9ll2. 368;'. . . .
,\,SlC mean.~,S_ties and lnvestme!i18 Commissiou;

.~ A,ct' me8:J;lstbeAuslrlJiUlir securittes and 1inte8Imen:rs C.o'!1missIOh.ACI 2fJO]

_lis Fund'...... Adanti. Cepibd Madre" CayznanIDe;

BedcmeansN_ Beok;

COI'J'C!",lio" A<t.meaJIS~nrIi<l ..doI.OO) (Clh)

DPA me.".·d_.aplllclJasen~~

EMA moens}MA~ LiJiJilj,d;

ExpIoraliou Fliad niea".·EoplorstiOu·Fund t.imiwl;. ,

·GCSL m.... Global eo_ts·'ano!·Servio.. Linriteil;

MIS means managed'.investniem.scheme;. . ., ,,
:Pacific Fand"""""hcilieGaPitilllo\mbts·Cayman~;.".. ." .. .. " :' J. ,'!~' ...

RosJ>oulibll!Entily has.u.e ".,;,;g....:Dul in section 9oftho·~ Act;
. .... r.~ . ; I ; ..'

Rlelranl ...... SbaWn DamoU Rieliai<l;

I
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, .~

SBS llu.a mcom SBS,Dy.amjCiJppo,1llIliries l'und;
. '. I

~hDamcom.s~1mlogyF.uod;

"'IallwIn<lF""ll._ I''liIwDld;bjv-.nm~

1'!:io ",eilIis·'I'ric,.eapitalf.ilriired{fo<IDClly ASlmoQlpltal~AcN ilOl
m2S6;

~.meamWright GIob;u Asset ~il"'I""'pty Lui;

2. ASJ:C'.~!e

2.\ ASIC is cllatg¢1D1der_on 1 6f<heASIC-A-etwilhU~lllny
:,e,poll,ibilityto,p_ irs~oos;and,,,,.........;,,~",.. to
jIlo_·~-'1geni...a~~1l or~.. and
~in~.finsnrial ~

!. Trio"~'~~'&~le

3.1 'I'no{fu Jy AslaDdApilaJ LimitelI)...mod ou.bnsiness m""ging.
funds·ro.- bet.of~,...a ,-mmoalion....m.... ~:- -;.' .' ..-. .

3.2 Trio_lhe,bold>r of,...~FinaJlcild:SoM=Licenca (AF$L)
issuod!>y ASIC wmclulUtborlSodit·..,_as~ Eilfity,
_gea~,",l sobemes,.~uildei'tbe~oiIS AI:< It
ll!>ohe1ll"·I!*~ SijpenumWlliOll EntityLi~ 'i'lue4i>rAPRA'

. to relation.to itsa~.as:a t:ruStee of~on·.eodties.

3.3 Il<clt was:

(e)

(b)

'8. tlOIH:l!tecutive'~ofTrio from 1.8 JWie~~ to 17.
Dacembet'2Q09;,and

a membl!Ior<he mve-«>ll1l1\i!le< tif.Trio from SAugust
2009 to 17 DOcembet iOO9. '. .

3.4 The.MISsopeiJlledbyTrio.illohuledlhe.A:SFwhio~js_toWer

in~3bel~ .

. 4. Oiher -"''''''1'_
4,1 AFM was rbe.~;;'y <>flno. .M'Mprovidod:pmniseSJInd

staff to Trio arid•.a.' CtXixnte :authorised.~ese"rarive ofTri&1P)d
proviQed~~ in ftlllIalpacity.

4.2 1n,N...omlier2003 WGMI a~yCOl!lJ'!Iledby~bard.)ICq!!ited .
all ~"'"'" inA'EM.. A _ boaril-of-diJeccon; wu'appolajell to Trio,
loc1odiog1ed>iml, who was.aIso appOinted oomparryseotdary.



(oj

(bJ

4.3 ~bseq...miY.bold1li,·fOIrowlng,l>"'itions withinth' Trio
business: -. .

. '

d\=i!lr.~of'Eiio !Dim"51iloveiDber 200310 15
Nav.mbe<!loo3;

membor'of,{ri.'.'Iijv~Cqmni!=.fro'l';'

[I) Eebri>aIy26o!1.uiltiJ.:Decembe2005; ana qam

rrll ~lOO8",,,,u.8OSl2~

{eJ direcrottiila'secremry-ofAPM_$ Nowmbior 2003-'. i!4
Apdl2007; . '

em . 17~'2eP9,1B 191!lm1l1iywtl;

'ttj _ ofWGAM'/lom 5 Augu.rweh, ~ JimwlrY20i,1.

4.4 AA:Mwastbein_'~ fortbeASF. 1'he-d;=toiO,ofAAM
'......-lUc!)aidana~.\.iu.

5. ~eASll

5.1 The ASF (prooiously_..otbe Alplll1:StlalqieFmi~ wasOll'.f1bo
'lIllllIagod mv.._ fundsiOr'whic1liOO 1lCleG as ROspon,ibJe,lintity.

5.2 The ffSP was establishedin 2whlld AAM; _<IPP<>UrtO!lby Trio'..
1he.mvestmeou8anag;::r; On 26A~·200$. A~.to'lbe tem.s-of
thei:iivfsttnerttitnpiAgntnem~..AAMwaS~.asTno;s

.,;g.mana_~and was<equir.a, among,otlie<1IJinBs.m:

(e) iovest and manage 1tU:prcp!lE;t}' ofthe ASP.:inc1nding idCp:liftius
uwe,tinenh;pportnmties in tbe'bed8e.fund,lliaJker'Oilthi. the
·lnvesJment.~ide}jDes -set but.in the ASF:s :prQduct disclosare
statemeJrt;.end

provide Tri~~ ~';eportsin"'Iiting. .

"
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fl'1LIOU!Cd·mv.cs'11entS1brottgb _DP,A$FUoton=-whic1l pug:lOrted
to~·, '.>L-""-of""_''''~_',-.,-~ , ,.......,.. " """"",,,mchidDig; , ,,' "

ro the ~lioll i'Qmf;

(iil the A1IanIiS p;...s.~in the~ islands;

liii) tbe hoilicl'm4.~ed in \be C Is~

{iV) theSiemFlllill.~"'~,

N1he~~ 10 t!le.C>.J(tIllIJ1 JslaIlds; Slld
(si) th,eTailwihdFun<!.,ri:J!ist!"!! mtbeCa}'m8n1&rnls

(a>Uecti'ldy 'the1lnder\YlJlgE~),

5,,", A,mnpber"f~ who eontrolled:ar.,...1sSocisted wi)hj!lc
UndeiIyiiIg,Funds:,

(a) ho<Ipreviouoly he1d.",1es wUh rrio..a:its,l'"'""l~~
'WGAM oed ARC; ..ilIor

(b) w as~with Ricbard;,aIldIo,

(c) w~_ ..-hOld roles wiJ)i EMA"d'GCSl" wiii~
. :arereferred te1mtb.er in~9'-:6below.

§. ,n,.c))P'A Stra:<!tu!:O

6.1 Uililer tbe DPA iil:l:u<:lllre tbe ASF,;sed iUV<S1llT funds to accjil....
i:mnmctwilrigirtsfrolnllMA. '<X>mp..y inc:oll>onUediutbelkidsh
YUliiu_. ,'Ibpserighls.~OMA" iu lhe!Ulu>e·<!efiv.T'l. the

~~~~~~:«!"9fwbidl~",)\1e
~ ~~ ,,1J1o!3, .. ~g.f.uu<l!Jl~y~by
EMA.
.' .

'6.2 Ef"A'!Ppointed GCSL to a_storllMA's ,opemi_wdorlheDPAs.

.6.3 AAM. EMA<Uld GCSLprovided _oDs to rriltfodbeiIwostmoms
madoby!be ASF tbIeugb<b.DPA·_..... a",fTrio nsed <lies<:
-..J,>';;"""" tbe'basis foc·SOlfinE tbo llllitpri<:es forlheASF. :rrio
~ibo~ _~.froQliboso elllitiescme. Vlli.... de!Jrite
~I;oiing.llO_ for the ri,gbts ""lIlimiIliJ'ibeA~ .<Ull!ert!HJ.DPA
stllJCIUTe. aed·.110 Ol!>er.-.. ofroailily'asoertainillgtbe"lllU. aftheso
rights.' .

j _.
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,

_er,1I>omA~llid.llbt.pn»i<le.iVoMas in_manager
<>f1be.ASI'. Trio ss.R~i. Emilybr.tho ASP Ur-the Cllstodiall
~PJlGinted by Trio-Ill}' 10000".t>0!!nefii:ial_in_...... in tile
Uiiler\ying.PundswliicluDayh...beon~byEW._6mds
pnlviAIedby--the "SF.

The ASF. ill~.n")"ini1i.·lIni1ei1.-" ·Fnilds·wete·JaSt_1ir
EMA in ~2009atSI25:8 n:~;;. .. .

"7. ASlG's hivesti~tiOD

'7.1 'On Hlctober.21X19.AsIC~ lII>investig"tiOll1n1O the tolldnct
ot1!rio'-s-'Offioers'.m:il~1a~. to ;Suspected conJiavemioos-of:sectiOD
.6OJFD·<>ftheG:>1p<indions A¢

7.:J. 'On 1.6O<:ti;b~ 2009, ASIC isriedJm in,etiJi"'Sto~ oroerOll Ttio
px~t;tffer'S, ~~ $ileS otbaDsfas.ofitdeiest>in tha"ASF.anu
"""""other.Mi§sofor which TriO _ die""pbDsib1e<lllity.

U 00·16Decembe<Wil9·T"o""placedu,m·."blQiar,y_
andAPRA~ Trio,as"'"of.lbe·~ftm4i

1.4 l'Ii J7~2009'A,SIC~iio's.APSL-bufallOw<dfbe
liOiii>ce '"00_ fur i:eimiIi_~

7.5 '!be ASF_wound 1l1"'il>just.8nd;q.ilBb1e grtnmds on 19Mamb
2il\t).

7,6 trio 'IV"", into ijquidatiOll on.22·11llle201O.
" .~.

7.7 Tri<i's .Iilj1lm,;1<>tSm.ebeon uilibJ. to ~eloil>Iine wbetliei jlj. lnV__
in the \1ndeiIyiflg Fllllds, which .were.plUj><ldedly ·vaI••d at .$125.8
million. exisl

~ .,~ I

, .

.:1 .
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a. ~co~
·'8.1 ....:a-resuhDfilsitweotigdliOli, ASIC ioieotilied"is.ues ofeoncem-aboDt

_tiio,>oillcezsiwMi,dwpd 1Iloir duties asdll<= of.
_bleOmitY:

'83. :s..uo.,\;q!FDof1h.rC.~~~Ol'i ,,","-AAiies·fi>r
D~or.~e".n\y.of'MJ!i. ~4J!li ..~<l,e
fO~ ~. "..
'(Il) t •.<a4~1lll s'bops.1bat ...............l""S"lI"I\'OlI1d1l!b, ''''''-W<!"'

in lboffiZr's)iiSifio~to_lhallho-~e-~
~-..itII:' .

(I) the~ Aj:i;

6>1 the~oo"fibelltis;

{iiI) the~planDf~Jd1S,

llllller sectioo$lFD(Il{fXt).,flii)-aml (iv)of..~
.14

to ........""'·deglee of'care aoddiug""",,1ha1. msouable
JlO'SOIl~<l~ .If.l\1ey,,,"," jn~lli<:el'~tiOllllllller
_~OlFP(l}(t7) dfllie CJoiix>rotiollS.Ad; aml

{e) to aa.in tbe,best inrerests of1be members:oftbe~ and·if4lere
-is:a.conlliGt:Qetween tUt:m~bersrinterests:ani! the interests.of
'the 'respousibl~'~"giye priori~ to The',meinPcrs~ iirter~

uoder -@1FD(lXcJof1be~..Aet
" ,

8:3 Trio.·bad.a·i;iluqi;.w..oa.~ ,-esponmbilil;y,tQ,1llllirit$
mdep.._wbiJe ao,tiDg:io,it> CIIJlI!Citl' M·. _o"';liI. eIltity. The
ofP.cois·ofTrici h#.aiidU~'and~b:ary~~to main;aill
jnd~oe ...hile aCtiol!in.tbeiu:apacity ..<>fli~,<lfib''''''P<>JlSibl.
ooti.ty. AnyinYestmeotsbyTri",hiilmds.oootrolled.... ope<8icd by

. trio's,fQUner~ -semocmaaagemcot ie4m:.and~ties
aod jndi"~s'WllU!d _ potelltilil coilf1iclSdfi_

'Sp«iIi, 1»000

&4 In bar.",l, ""...<>fli= ofTrio,&ck;

(Ill was oOlawu=f1hemethodDlOll)'wbioh foEmaI tbe~ of.1be
va!u¢0l!S ofthe ASI:.md~DO eilqoiries-fo aSCenBih the
metbodolO!\Yo

. .
(til did 001w; for iod<penQoJit .al!la_ '"be 1U!denliken fonhe

ASF;

6

1.;1.: .. ':

'!, '.1 {. l';~'

.1' : ;:1
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(d)

made:~o inquiries'in .relationto 'Whethenhe unitiJric:e~
coinPlieCI·Wilh JOlevall\ plt>.wOOHt'1be ASPs oollSiitotiblllllld'
cempliam:e pians; .

iIilI""t..~"4i1Y d'at;;diIl_ ~'!':suPervision,.f
,*,,"'00ixtemal-semce·pro.ide>s.lo"the Asp,

8.5

.. ., .
, r'. ,

.~ ..
'. '! ~:

.', (0)

(b)

-(0)

1n·,2006.."a.2QOi:'fii<i'.~m..nise<i ilI:ems
With:rffb.'s Boan:I~in.reIammtO.~ iIithe~~u~
j'opll,~~ indlnl!<.41h..l~<i!< .f~riiD$'andthe
promiot><ifmr"""llli";;"ll.-Jby1he·l!lql1mtil>n fimd,
Tbese.""=ml",,,,-""""lled:inl>atb.lhe.InVO$1mOl1l·CoiDmillee
1lll4·B0.r4m6eliDgttliimtes _ """,.-.mle., B.cli'

From~10tJgond~~Bec1<b/:c8Jne ......1hat
there were~·cOt1t:emn.lxn:rf'1b ASP aud-lbe .
Una.rlyingFundS. n,ese·co......i..;Inded:

(i) .afliilmet.y:&'Bxp!Dnlicio!1ntid1l>·,,;!isi'1mlemption
reqlleS!s in6meIy10.....,.<><...·111I. 'giving.m.1Q
liquidily...... _1Iie'£«ploratiool'1mll; and

..

iil) d.la-ys Illl4Uilures'by l\A!!I'io obtain,;~
~D=lheUndedying_,itiClu~ froln .
Odcber~iDf~$"ofll>e",,_of1he .
......'Of1hO Uollerijijeg.l'ulIdS.

. !.' . -I. .' :'.

an Z4,~OO9.Joo's1»anhJlPaM<l1be._
Comniittee's.ilicoimDeD.BitlioQ. for-i" tsO'fuiUji!iJiio specie~
ofllxploroliOo.FmulUlDts ..1be A'SF, The.eiloct of.lbis
~]j wis as funoWS:

(il

(ijj .

(liij

various sop<nJllIUlIIio·a>tiJiesofWhieh. 'I'ri<>-was 'the
_ ~_~'hel<! in thoBXpkxatioo"Fund
lO1heA'SF~

in retum t:bose'~ucaioRmti'ts were issl.led tmits
'in'iheASF~ ro.lhe__.oflbe
EJlp1olition Fopd unils;'

the ASFs I9;p9suteto the Ex;pIDnrti"oD'Fwd,~as

signifioanlly inc.;.,ed; Illl4

(rv) ~ ASF members"¢or to themmsacrionlwf their
interests in !he'other osseIs of·the ASF sigDilicaotly
<\ibned.

Be<kplll'tioiPa1e'd·in the· making of1his decisionnotwithstanding
M.--, ,'. ,
wen. : i

.:, '
, t ": " ~ ..,



{v) Sb.... aw....,ofJiguidity problellls 'will> the ExpIo;ation
F~nd ~ i::QDcer.ns.'.a~ ~-laCk ofinfommtiun bei.n~
provided by the Explom\i"" 'Pwd; ,

iJIIln4,oji~ va1l)ll1ioqwas.~ fur,the
%!>!dr!itlDaFlIttd!lllil<; Ond ',", ,

110 i!>!e'dili_ i'!liri>jesbed~ Illade, e,OOll! wby the
tram'8dim:r .wmm:ecessary. .

VJlIulllio.,,c;bijpIN,,,,

M' Under section ~OIPD(1Xf)(iJ.r~anaf )oflbe~A
.. 'Tri~s'«ncerS ~t~d·~. ail ~'rhm ~~blepw;~ in

the-poSition,.ftheo:fficerwei1ld _'10 eusure~a1 tritt:

(0) complied willl'Sei;tjoll (il\lFC(1)(j)Dfril.~tions l'.ctb!Y '
ensuringlhet tho AS!'iJ"'OP"rll"_va1ned.. regular'in.,.,.,;]s
'OPJ'1'O~l!l to !ll~nature,of1lJOP"'PBIY.

(b) ,<!Otltl'lied'with ChaPter:2M;;fthe C'<>J;pomions Act, ."'!'ill
~gul.arsec1iQt18 295[1) 8I><I m. ii",e~6QJt10 the ..hI",",n of

, 'lb. ASPproper\)';

(cj

(d)

,complled:with$e~F ZOO~ Constitution.or:1be f\SF21108
ConSlitqUon as applicable. ..d<n~1arcllmse 83;whiclt
require4.~"in.#m_ces i\l wbic1.l~ was:mneadgy
asOeItaina\ile ~e",aluafur"""'ofthe,AS!'. th.,_on
mel1lods uSod fur j!>ose_...... be _ble oftlltl<;U18tii>& an
ismrqrrice:andz.exit"ptiice"formrits in1be ASF thatVlas
'~"""tiy vel,iIia1>~ 8I><I

compliedwith 'lhe'l!Otnl'liailoe Planof1heASP'during Ibe
relevant pel'iod which.eqWied lltat.iljdepea~al "!l1uaiions orlbe
ASP_ in aceordancewith the AS!' CGn<titulion 8I><I
~r21I!.ottlie:C~ f\".-be obtaiaedan4 thet (ep~n:s
an4iufmmatiou,...,;ve<l:lromfundmatlllJletsin·<clatiOltw
yaluatiClI1S~1:e.¥ie.wed ~d.&!;lY iJngul!U'.tties!be.:rectifil'd

P . Trio di\I nproQtiiin'CltClllIve ovailillile. ttOrdld-B.eCk duringber
lIirecwrs!lip t!lke any adequatestlips1l> ettS.",.lhet '\\"io did obtain""
haveavailable:

(a) an,._wlticlt dealt withwhetbenbere'were"-ble
market valuesiorrights :ulJderthe DPAs and-unrts in'ihe
l!xpI9mion I\'"l~; .
any valila!ion~olo~ orgUi~sforvaluing rights
~erliJ¥:/p?~.~~.~ts'iutbe·~ploratioriP.und;

. , I. . .' f
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(e)

(<;)

(eI)

8.8

,.

bi.As!C's <dow;a,_eblop<doniJrihepo>ftiim of.Bed< """,Id have.
lliken stepNll:. .. .

{a) ~w~'\Vis.~~1IRPl<l!tvalo<
furthipro~ oflhe.ASE: .

:Q>J ~O\V of.."'\ysC1o be~ablis!>e<\""~on;methoiIolog1ei;«
JlOidelib.. for val";,,g....;jm\pelOy·-.ASJ'tbatwould aomply
.·th.ihe·valUa"~. . . .. ~·llf·the,.,--- .." A _Wi. ,->'_ .. """",,_ cr,.

gj'of1ho ASI'!s:Coos1ituti'Ill1 BDd ASP, Complimtte-Plans IS'

"PPlioable;

IeVi.·or~ .itldepcadetlt wlturtions·of,1heASF:

",

8:9' ASIC is roDCel'l)e<lthatlleoi< controveoed·S¢IPl:>(IJ(I)(i). '(in) and (iv)
·ofthe emp"",ij'0ll$.1I<j 'by.-gliImg to 1!!1<' <lie'stOps~outin.pamgiaph
Uu.,..by tililinglO 1like"'"P' to ~1liatTrio«>toj>I;.a·.wilhthe
Gc>iporlitiOl1S Act, 1lie ASPs Co1lS1illJlion and1ho...sf's Gompliance
1'1alls; .

, .
. ' .:, .
; " ;,.

•: . I .' I

\' ::11 t ; I '. l.
,: ..
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Unit P.rl8Dg..obJ~gapoP$ .

8.IOU'~_qn 6f11l'D(.J)OO(iil)"'ll (iv) pfJ!lell9wqrations~,Tno~
-oiftC~rf~e.re:q)tifed·l.Cftakean~sthau·.rea:sonable.~.jD the
:po,i1k",ofSleoificerw6nld_ 10'emure,that Trio <dIl!J1lied Wilh:

,(a)

(b),

.its a1:Jligatlons'~.1be .ASP's:Cans1itutic;m.hl felarl~.to mUt "
pricmg,.ilIll in'paltiCllhr,diwses 523, ,6.i5,tbll:u wittllh'
reqniieclnnit.l,rite"'.'" besed.<l!l~lriions'andlo'ile '
~tiy >eriJiab1e; and

tbeJm>Visions of.lhe ASF's GompfiOll"l' Plans 'I>ili¢b.~1he
ResJionsible 0ffi<ei orG'Q and FuodAo<:oimliull to eDSuJ\o that
lm1t prices w.etl}'~~"ac.oo~.',wi~ the Con,stitg:tifJU
,..q'!he'Guide,;, GoodPriIcilce forunit I'riciJil>

Ul Trio did not oblain or have evaJ1ab~.,nor,did:aecli. during'her
iIirectorship_,onyOl!equate'S1ep' jo ...... <harr1io did ~\8in or
have'«vai1a&Ie:' , '

, ')

(al

(ll:)

(e)

any,ina~ valUlllions,ofthe,l""porty_ASP;

anY iol\epen6ent'va\uapo", ofibe ASF,pro,porty Which"",,",d
slllisty the..requiteiliems of1heCotporllIions Act, 'lheASf
,Con;tituti:on;liiuflnrthe ASF'CoinpIi8n<;e-PIans;

,any ;.port'setting'Olll the ,unlt'price,fortheNlF,how it was
oaIculaunl, lbe 'Vlllua!i?DS"Pon whjcbJt ..... based'and hoWtbe
_0.."""'calcuIatinllS 'cOmJ1lied withtbe,requirements <>f
olaos... i,z!!, <>,13 and 8~ ofthe ~F t;:<>uslitutiniul1ld!he
requirements oflbe, [(SF Gomplianee Plans:

S.l~ in ASIC's vlew,uellSOD<lble p..... in ,the wsiiioo'ofBonJ!;wo¢d~
lJlken Su;ps to:

(i)

(\»

(e)

lWiew =0r -obtaiD independent 'fIaluations'ofthe propertyof.the
ASP;

wvle.w or .causei,iobe -created '8. repor.t 'Setting 0JJt the unir.price
for the ASP,:how irwas calc!illl\ed, the oalualio..upon wh(C1I it
was,b~ and ·howthe v.al.uations and C41qu1ations compIi.ed with
1I1e ~':nfelauses 5.23, 6,15 ond 8.3 <>£1l1eASF
Crins'tiLtrliOO m:ko.the~ts o"fthe.ASF.Cc!mPliaace .Plans;

remedy-anyinadequacif!s or,1le~s revealoo.by~ repons'or
valuatiODS .or'a.bsence:thereaf; 'ana . .

satisfy i:hemselves thatTTio Dad tak~ the same'er:su~iaJly
similar~s set ouImmib ,pa>agraphs (a) 10 (0;') in <he <Went!be

10



,... ', ;

. '",'

:- .

..
re.so.abl.pamm1lid_~.f<llooe-s1<ps, iDciutling.1>J<
rc\'i~ reIaV!nt dOComehts..

~,~ . .ASIC is eontenied,lhsr'!ie<:k'C<llllIO>elJe<! s6riiFlil(ij(f)[1it)aud{i~of
. the-C'oJi>ollllionsAct,bj.~lo~Jhe.Otep>".sef,our.inparegnqih

·.8:f2-!heIW·faiIjJlzlo-,ai:e-_t<>.~Tri9 COlIOPIiecl~lh the·
1<SFc,msfi~lLil>dlIi< ASP CcXoi>Ii....Plans.

.:D..·dilir..... ob/Iptl.o" .
8:14 Uniler_h.60IFl:l<:~)('!Xlv}attbe·CO<poaIimIs.A'" Trio's ofli"",

VIetO.,.qnireQ..·take"ali _ thar....,•••onablepenanin tbe posiiion'of
'the"offi<:ct'l<'Olild1Ue1o"""",,,llW Irio'COJJllllied wilh1J>oJ'l'ovisi"'" .
oftbe·A~:C~:.~W';;ll_oil.ttl.due dlljg~, ttloi>imiiJiglUld
.~a}.Q!l of~enb, contI'aClOB'qI' ext~..$erwce.:Pr9videri:'8.I1.dr&eir .
insitrimce.

8.15 "tbe.kSF's invesnDent·~_"""'P IIlIIl,olltin"""to _
__-<tillJlOl1<:e'"u.oui1u>ing by Tao IIS'~ by lh. ASf
COIJlPIi.... P1lm. Trio<lid po~ !lQ<<li4·lleo!<·.mri)lg!l<1clirect<rihip
._ ·'""uale .......to .......·tharTriodid:. .any ......... --"-. --, .

fsJ <>blAin orblw.-aYIi1Bble,lIO)' au. a;li_~ris·reI8ting1l>
AA'M. its.a.isociires q:t1ie~"OrM'M as iuv.e51:lilent
~.of1b.ASF, .

(1))

(ej

(<I) .

~)

(f)

•~af·~&vallBble Bt!i due~iOpMS n:lIIling to
EMA<its...._or·EN!A'seenrry;m,,1h.MlISlOr'lJPABDd
S1iPPlelliOJ1l&lAgrCeuientS;

~or bave-av.ailab1e-anY:IqX:IIi:re1af:ing".!o the. Dngoing
in . .. and. • j' of·A AU iB.....-.-··'-its0Illl0!'lJl8,. supe<VJS OIl ,~.. ..........
perl'otm&o<e.. inY_t"IlW1llg>rof1be ASF;.

~mbave&Vllil&bl._,_ r$6Ilgto tbe .ollQipg
·monitoring l!I>d supmtisi•••falA. in )'&tlicullll"its~ili1Yto

.:performJ\'"Qbljgaiio"".UJldor1b. MIISIot DPA.BOil 'Supp)emen""
}\gteeJjka~: . ' ' .

"""i.e orJ>aveavail@J.·tbe.'IOgIl!&r wrilt""_~ to
be prov;ded~AAM tl> Tno ut>d.,.lIs iIlv.......inaIl&_
ogreement;

p~are':or1laye:B:Val1able'8D;Yreporrretanng;to 1he insUrance of
AAM..di!MA·insespod.of·obligations.,-wed1Jy.'eac:h of1beso
to 1be "S!'.

11·
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.' ,

,

8,16 1h ABIes :viewf:a:reasonableper.son::.m1he.pooitic:m:efBeck 'W01I1d ha.Ve
taken steps to:

. (lI) "",i~'_1'! llo'cteatPC! i!1\e di\i_~r1Si:elalingto .
AAM,.EMA, ihOir,.;sooiates and fheagreentenlll ~intllliy
oeachilf.ielalinll<O:lb~ ASl';

(1))

(e)

(d)

(e)

wriewor-tllio><lep,·",.be·jlIOYidell.with.~'from

AAM wlrlohc~ wa, required to prc»<ide.to 'Q:il:! under lis
m"'_~·~...wjfhtrio;

,review·,?rtake·steps: tQ ~ego1ar·~relati:Qgte:~t\1e

.mobito~g.and supehli$iDn e"fAA.M I.iJi pmtiC?U!arits
~·....iJ>y_manager.pflhe~aud'EMA.{<n
.I'ortic#'i1> l>_.ofi!s obligelion, mi<!.,.1he Master
DPl\. fJ!d.tlio 'lll1i>Plomeolll1 As<eemelilll);

. !

:f:eViowu take steps.to obtainregu1ar:repons:re1ating 10 the
.in_ufMM and I!MA in >:espeot'OfoljIigali"", ow<d by
,*b ofthom nrthe.ASE; .

"....ay.any.\Dade<i!lacies or·defeCts mveale,rON SDeb reports or
a»sei\Ce·thOreol; iD«

.satisfY tbemselv.es:that Tao had.::take:n1he·same or substamiaU;y
ilinilai ..~...et out:in suo.p81\lgiaphS (ol tl> (e) in the""""'1he
_OIilihi•.persOD<!id"..,·take01l'J '"ihese_, ino\udinS'Oy
leVio.wmll relt>ya!1ldo~. .

8.17 ASlC",teoneemed l!DtlIlOck contra....ed sliOil'D(lJ(f)liiv)ofthe
Coq>lll!8llOlIS Actby miinglo<take !be_oet"nt.in~ 8.16
therebyfaiIiJig·lO." _lO·......·thJit.1)i'FC\lmplied with ihe!>SF
Colliillisllbe Plan. .

Obliption to.exercise-r,eas__b1e caN.and ditieence.8Dd obliptiOD to 8et:iri
'lbe1>es1_ti1>f.meiliii.,,;·· . : . '.. , . .. , .

.MS IJnder-,ectiD.~1'D9icbJ"filie'~Dmiio~Act;Tri•• officms'we",
noquired '" ••""",e<hed_Of_·and diligence &<Is .reason>l1l~

.~ io·tbe.4;lfficNS~~oo woyld~ in~o.o toJthe nmctiOElS
and _ibilftie,Ofibe_ible eDIity.of·iheASF.

8.19 u.ae"ectiDo.~OIFD (J) {el Dfl!>e·CO!1>oretiOXiS·Aet. Trio" officers
:were requjreato a:ct.in 1he bestinterests.ofthe members oftbe ASr.

8.20 In ASIC!s view. a reasoxaable person:exercisiug care and diligence.in the
P:Osi~on-ofBeck ~ld:

(~ b.., takeo1he _.""_ in parllgiaphs 8.8,.8.12..,'1.8.16;

12
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{b) ·""'·bov~...,_ODS WbeRbylhe Am!\mds were
~"1¥l;lPJ\s__....1>O.... maa-eq;;...
.mrOJIllJlttoo as-rp;

'., (1). . tbe·¥<\"ti~n..,.l~<iftbeHlibts undoI'wpl!As;

(iij

(ill)

..
"'.. tliefun~oflb._~gFiinds;

.dl!'.F\;eljh"""1h.tEMA .,.onld Ill'COQ1d l1!aet.il$
"b~1mIlet'llie!>PAs jRo,.. oWn."..,.",

~" .. '.. '

~nd.·ana-..<if iAAM inrelatiou'to EMA and'llle:
.lJnde;Iybig:ilwi&;

i<>l ni>!.~pemiitlod~ whetb.".. "''''$pOd~_1l.
er.•·..._.in...-for:l!"~whe!ebylbe ASP~
uniis in the &jllotaliou F\Ind-=
(i)

(li)

(fti)

.JhereWG~DOar~.~8S to 1h~-va1uarion
and'Value 1lfll<p'limiiiOn Fuml.1llIits;

mere -was.no-or inadequate infOrmation as to the·fund
managers lnvol.ved in,~~ E:q:l1.oJ:;l1ioh. FlJDd;

<beIo .....bown liquiditl'ptoblem. 'will> theExploWioo
1'1ind.' ..

821 hi ASlc.-siW.;thebest inte!eSts ofIJlClIllJe:B of.tbeASF"reqW:red au
-officer'OfTrio'to takeihuteps.sei:-urt ~.pal'a8I'aph 820.

8:22 ABlCis CDllcOrned~ ~eck COD"""OIled",clion 601'fD(1)(\» aDd
,..;,ion 6011'J)(1)(o}~fdjeCDtjlD~DDsA<j 'byliJiJil,g to Uke tbe steps
set O't iil:i1m>gnIpIi S".2ll and lhCreby faileilto~~ em
andAiligen<e imiIlcl iD'ii,O bestiidtieslS<>rASFs1iJembc=

. . ;1, i .

c...mci...rlnterest
'8.23 ASIC"is.concemedibat1here~e Dum.i=rous and serioUs;¢Onfli~ of

iQterest in te1ation10~ investments made bytheA'Sf in the
UiidorlJ'iogFuIids1brollghlhe DI'A .stlUcI!lJe, ASICis fuithep:"oceriltd

.' th,,·_ wasJiltle'or ....dnowledgem<ot ofTrio's ,.,ponsibilities·ln
adtbe;s·.tbese<CDllllids.and lleckfailed1<l idonlify, _BIId CDIl1rol
tbese'lXJIlfljets ofinlerest.· .

8.14 These oopfIiets '!'O'<itom: .

13,.,
• ' " f \
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.. . .

Jtich,ard'ti·,cBinpany.MM "actitig:as.,A,Sf!s m\lCStDlmt-ma:oager
bolw...~.August~a04~DOcenobo{2QO!l in
aircamst:aooes where:

(i) . WGJUih.llOmpany<O!l1tollod by.RicII,ard aegp,alj~
shM,isin Al1M,thl>pafent.coinlJallY ofl\iO, in 200':

(iJ.)··lli$lrd;~'~of~..a~~ofT~o~
~C~<il1lii>tiiBe A.I:M__inlOd;

, ..,} : .;'. .
fiiil ..R<amm ......1\..n...tim<sc.dlzri!1g~.__.....

.~<>fJ'il=I!;cQmpabi.., AF.M IJlil W(lAM..aaiI,!
memberof'trid.s·~

(cj

iheAS1'~ a-ghAAJ\l;in"I'.a..;od. _Oflbo
tJnderlyiDgJ1odds,.when AAM was ll1so &iuvestment
mlina . '!lir.r·"· •·.. get ._ .....

the Undorl.YingJ"mdsbeing<Olllrolled.by·individullls.wlioW<Jtl.
eitl!oi.asSQeiitedwi.!h RiDfu",f;l>a<I~y bolil'I.olcs with
Trio ",:itS parent cotUpaJiies,·or.hcld",I..·withBMA: aaiI
GCSI.

9. ·AcliD~t of·"",,,,,,,,,
'9.1 1Ie"koc'icnowledgos.ASlC's.""""""" .....·""!in Soc:i;ooll and also

odolowledgos thatSec:timl ~.""" out"was-..;,.a to~1H;r
~sib~~'8ft~cer ofTrio.

'92 In ac:oepiing<h.l"l"~s~ 0lIt inSec:!Wn 10 ASIC·.....·that:
I :i II. I' ". ~ •

'~J .Bock w... n<,m,.,._",,<iilOCler;

(1)) Jlookjri,Iied J..;boartl'aktbeioitialm.estmOltlSiolDll11Y of
lI>eUndeJlY;ng f\lllds'~ <nade; and. .

18.·tJnd_~

IRI Una<r s93M,of... i'oSlc.ht. Iloc:kbal;~ andASIC~.~
.. ~~.tl11.aIu,ituitive10 p",suhig CO!1IIJldi<m..,.rn,g,.~BIi...
declanitions \11liIer sec:6.n 601FD oflheCmpora~ons Ac:t,.11ie following
nntlertakings.

\0,1' Beck~es:

'" .not.to provWe; 8IfY .financial -s«Vices; 4P.d

..: !

. 14,. ..' ,.,'. .
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not Ui t.k.l'"rtilllk~<Jf ..y~with_
_ Ji••.-<irllJm>i HaldiJlgs l'tYLlxtillC1'1'~831948)
(Ruml)..• ","",any<ba!.p_ taOpome<:onstiltam:y '.

. _. .on .tile -cmiQifioD:1hat:
~., .. ' .

(i) . ;aiiiili.(lee< iiOt,lSuelilly'e4<!irioMl Secililtie.. WitbUithe
.. ·mimilllg·.rs9Z<Jfih•.Co;pontioas "'·lO:aJ>YPe=u-or
~0)hetilJaii;1leck;1liIll

.Cu) iI,e ;oqpe'QrRinni'SJ;nsiDl;s;dooS.....d,••ll!'.

.. fora jlCriiJd:onY'3"from·1he lime ofaoceptan<le·.tlinsllmlettalOn,.
byASIC. . .

103 Without i"""l''Wlly timltingibb=<lei!al<inirm pmgraph.ID2(.)-abo.....
~ \'or-"period oft yea!S~..tjle.w". oflb. """"IiIance
.ofil$~AS!G.1IOt1o; . .

(a:) do any aetor.CIlgage in any couduct.as".aapiesePtati¥e of$
• ...;...,;.;. ]iiu 1SetW:es Ii ' ....,-.. .. .. -"'

0» hold.herso1foutas ...presootrive or;;' Austnilian Firumoial
$eMcos"Lic:<iise<i(

(0) caiJ'y'Ol1'a~ ilu:eIaIion.Ui~ or._ci>l
. - -"'-'- ..... • .• '. 16lA tiflhe "-'--'
~!'~Wf&¥~'I;D~go~~' . .~.......ODS
A<il;~ <!iJ'ectly!'riinlji!ecdy......-._.llmoal!"',._...~.-,.;

. .: ~ !, '...
(d) 1I01d<lUt:tlilit1ibe,js,inany\Oay authorised Uiim'ville a,jlIU;tiC1lhu"

.' . tina.np~ seJ:vjce 9iiervi~.o.r ~ she~m.~y way authorised
,,'prov.iile"JinlInoiol """.., genenIIy; ml

"I'I>lY ..AllIemJder socOO.~13A Of'ibe ColpQRoii... Ad \'ar an
~F'JUllllcialSe<vicesLii:enoe. . . .

lOA BeCk uua-kes to"rovid..nilocun=ull1ld information requ.;s.ed l>y
ASICirom.~e 10 iime.fur1he~e of assessingBeCk~s.'COJDp1ian.ce
wilh the1ertns of1bis.._Ie·und<ml<iD&-

, , : ~,

.. . : .

0; ,I: ."

IS,



U.Admowl~.
.. i, .

Jl.l Bod<~~es~.ASlc:

(a) msy~~easioII e.=fion,o/',lbis:~g
tef¢ffig tb ils'tim)sjOO", the<l<!lllleS'JlS Q!ASIC,.,mcllled to its
-ex£Utiqn; . .

from.limo Ie jime,-"""" iOi:erto ' ''''-' oil- . ."'_••" """." g;

·,..;n·I!like·1Jljs.lIIlde:taJdo&',,"ilabldnr pulillc iI>specfum

112 Fnrjb<r.l\eck~odgos tbl!t

la) ASit'• .....eplllnci;af~.'""""!!cing,does·not _ ASlC"s .
PQYo~ II;>in.vestjga~C9.~nct~.qr~ea.~
pmsccurion o<.lIs powerlO Jay charges ~r ...ek.a~ciril

='~-==~I~'=::~~
""pc!w:t;

(b) 1Jljs.~ in<iO way den>_ from'thecipond
""l'd~.....ai!abl.lO any·otl;ler.p_."!"!it¥ iriSjng 6:om.ll'l\Y
.e<m<lnct:_ln tliis""dezlaking of arising,trom _
CQndnct../ ,_ ~ I ' • .

'. .
ILl

.\1.4

.. ,.," I'·· . .
Beck.~_-/blitASI<;'.J>ad.,oasoalOlle_cd.... to 11>.
all>ged&ctsandlia;-.da.enfo_ miilertaltiDs jn.Jhet=lJS of.
p_hs m.1 to WA. .

Beel< .owledg.._Jbjs~:has"""JlO'IItWa fim:elmli\
accaple<l1>y <'SIC, andBocl<.lllJi\ASlC:aoknowlO4ga!bat the date 1>ftbe .
•lIfilIl:eablelllJi\makint is'tho date 'on .whiohlds~ted ll)' /\.SIc'

Natailla B..k
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