Parliamentary Joint Committee on Corporations and Financial Services
Inquiry into the Australian Charities and Not-for-profits Commission Bill 2012;

Australian Charities and Not-for-profits Commission (Consequential and Transitional) Bill 2012;
Tax Laws Amendment (Special Conditions for Not-for-profit Concessions) Bill 2012

Answer to Question on Notice
The Treasury

Question asked by Mr Paul Fletcher MP (page 12, proof transcript):

Mr Leggett: What we can add is that when we developed the regulatory powers for the ACNC
we had reference to the existing regulatory powers of ASIC, the tax office and other
Commonwealth regulators that these entities are already subject to. But the way we have now
implemented it in the ACNC bill they now afford significantly new procedural fairness grounds
that they are not already subject to with the existing regulators.

Mr FLETCHER: On notice, could | get an explanation of what those additional safeguards are?

Mr Leggett: Yes, absolutely.



Australian Government

The Treasury

Australian Charities and Not-for-profits Commission (ACNC) regulatory
powers

Infroductory information

1

There are a range of regulatory powers and sanctions available to the ACNC
Commissioner in the ACNC Bill. The regulatory powers and sanctions enable the
ACNC Commissioner to respond appropriately to the facts of each case and to
conduct regulatory oversight in an effective manner.

The regulatory powers and sanctions are based on the powers of existing regulators
which oversee different entities and activities of the NFP sector, including the
Australian Taxation Office (ATO) and the Australian Securities and Investments
Commission (ASIC).

Ensuring that the ACNC has similar regulatory powers is essential for the ACNC to
effectively take on the regulatory roles previously performed by these other
regulators. Without the necessary powers the ACNC would not be able to take on
the roles of these other regulators and therefore function as a one-stop shop regulator
for the NFP sector.

The regulatory powers include information gathering and monitoring powers, the
ability to give entities warning notices, the ability to issue directions, the ability to
accept enforceable undertakings, the ability to apply for injunctions and the power to
suspend or remove a responsible entity.

There are stringent statutory thresholds, including application and necessity clauses,
which must be met before regulatory powers can be exercised by the ACNC
Commissioner.

The “application clause’ constrains the provisions the ACNC Commissioner is able to
enforce, and the types of entities the ACNC Commissioner is able to apply
enforcement powers toward.

The ‘necessity clause’ ensures that the ACNC Commissioner can only use
enforcement powers when use of the power is necessary to directly address the
contravention.

The ACNC Bill also requires the Commissioner to consider a number of factors
before using such powers, these factors include:
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10.

1l

12

13.

the nature, significance and persistence of any contravention of the Act or
non-compliance with a governance standard or external conduct standard;

what action the Commissioner, the registered entity, or any of the responsible
entities of the registered entity, could take or have taken to address any such
contravention or non-compliance or prevent any similar contravention or non-
compliance; and the welfare of any members of the community that receive direct
benefits from the registered entity.

See subsection 35-10(2) of the ACNC Bill for further details.

In the first instance the ACNC will rely on education to encourage compliance with
the new provisions. This approach was outlined in the ACNC Implementation
Report and is reflected in the provisions of the Bill which require the Commissioner
to consider the factors outlined above.

In more serious cases the type of enforcement power used by the Commissioner will
be determined by the kinds of actions which are required to address the
contravention.

The table below provides a high level comparison between the existing default
regulator at the Commonwealth level, the ATO, and the ACNC. Some of the powers
outlined below are based on other Commonwealth regulators, for example the
Australian Competition and Consumer Commission (ACCC), the Australian
Prudential Regulation Authority (APRA), particularly where the ATO has no
equivalent power.

One of the findings of the Scoping Study for a National Not-for-profit Regulator was that
the lack of proportional powers available to the ATO was unsuitable for the NFP
sector, as it means that in some instances the only enforcement mechanism available
(the revocation of charitable status and loss of access to tax concessions) is
inappropriately harsh and disproportionate.
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