
 
Public Submission responding to The Senate Economics Legislation Committee 
 (the committee) into the Corporations Amendment (Improving Outcomes for  
Litigation Funding Participants) Bill 2021 
 
 
Committee Secretary 
Senate Standing Committees on Economics 
PO Box 6100 
Parliament House 
Canberra ACT 2600  
 
By email: economics.sen@aph.gov.au 
 
17 December 2021 
 
Corporations Amendment (Improving Outcomes for Litigation Funding Participants) 
Bill 2021 
 
The Committee is invited to accept for consideration the submission of Litigation Lending 
Services Ltd (LLS).  
 
A. Summary of submissions 
 
Whilst we are supportive of class action reform, LLS has substantial concerns: 
 
1. the Government has provided no financial analysis of the impact of the legistlation on 

the economics of: 
 
1.1. The different costs of a shareholder versus a non-shareholder class action including 

the costs of a bookbuild for shareholder versus a non-shareholder class action. 
1.2. The impact of a guaranteed minimum return on the ability for cases to be run. 
1.3. The impact of restricting a plaintiff to a budget whilst allowing a defendant to have 

unlimited resources to hire the best legal and technical teams; 
 

2. how anyone making a submission can have confidence that the Government is 
conducting a consultative process when Treasury and the Attorney General have not 
adopted into the Bill that was read in the House of Representatives, the 
recommendation from their own Parliamentary Joint Committee on Corporations and 
Financial Services (PJC) in November 2021 that the Chair concluded that “The committee 
recommends the bill be passed subject to the deletion of the word ‘only’ from 
s601LG(3)”; and 
 

3. that there are credible concerns that the Bill is unconstitutional. 
 
We draw the Committee’s attention to LLS’s previous submissions to the PJC as well as the 
Treasurer and Attorney General’s consultation in July and October 2021. 
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B. Key Submissions 
 
For ease of reference we have adopted the same numbering as in the Summary above.  
 
1. The Government has ignored the financial analysis of the economic impact of the 

legislation 
 
Despite being referenced in several submissions, the government has largely ignored the 
findings in the PwC Report titled “Models for the regulation of returns to litigation funders” 
dated 16 March 2021 (PwC Report).  Among others, the PwC Report made findings that 
include: 

 
• There are no traditional economic indicators of a market failure in the litigation 

funding industry.1  More specifically: 
 

o the four commonly accepted situations in which market failures exist are 
not present within the litigation funding industry.2  The existence of these 
factors is a necessary, but not sufficient condition of government 
intervention.  On this basis it is important to query why intervention is now 
being made.  The Committee should consider this carefully and, if 
necessary, use the PwC Report to conduct its own enquiries.  

o rather than the traditional economic factors creating the need for 
government intervention, the issues underpinning Recommendation 20 in 
the “PJCCFS report” appear to be two-fold, being that: 
 the litigation industry is still an immature market;3 and 
 there is a (less than severe) information asymmetry generally, but a 

more narrow information asymmetry in respect of settlements of 
class actions.4   

o neither of the above two issues are adequately addressed by imposing a 
standardised cap on litigation funding returns for class actions.5  
 

• Third party litigation funding is uniquely risky, over and above ‘normal’ financial 
investments, which is reflected in the rate of return.6  These risks include: 

 
1 PwC Report, p.9. 
2 The indicators of market include the existence of “public goods”, “severe information asymmetries”, 
“externalities”, “spillover” effects of transactions, or “natural monopolies” – see PwC Report at p.9.  
Note: the PwC Report stressed that “There is nothing unusual about the asymmetry of information 
available to a supplier and a consumer. Many products are complex, difficult to compare, have 
considerable importance for the well-being of consumers or are provided over a long period of time.” 
3 PwC Report, pp.9-10. 
4 PwC Report, pp.10-13. 
5 PwC Report, pp.13 and 17. 
6 PwC Report, p.20. 
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o the funding is a non-recourse advance of funds: if the case is lost, the 
lender loses the entire amount, while the borrower does not owe 
anything;  

o there is no secondary market in the litigation funding industry;  
o the litigation funder is not only exposed to losing its investment, but is also 

exposed to magnified downside risk in the form of an adverse costs (i.e. a 
court order requiring a party to court proceedings to pay the other party’s 
or parties’ costs in relation to court proceedings - which may include fees, 
disbursements, expenses and remuneration.  

o the cost base is uncertain as it is, in part, driven by other parties’ actions 
(ie. the defendant, and the court).7  This is also illustrated in in section 1.1 
below (see also Figure 1).  

 
1.1. The different costs of a shareholder versus a non-shareholder class action, including 

the costs of a bookbuild for shareholder versus a non-shareholder class action 
 
• LLS provided further information to the Parliamentary Joint Committee on 

Corporations and Financial Services (PJC) on 15 November 2021.  This was in 
response to the PJC’s request to provide examples of class actions that are either 
currently before the courts, or have been in the courts in recent years that would, 
in our view, be unlikely to proceed under the proposed Bill.  Included as 
Attachment A to this information was the outreach program that the legal team 
conducted for the Mervyn Street v State of Western Australia class action which 
was court ordered.  For ease of reference we have included a copy of Outreach 
Program Schedule as Attachment A.  
 

It must be accepted as a matter of logic and rational economic behaviour that the 
practical impact of the proposed Bill will be that funders will run closed-class, rather 
than open-class actions.  This will be a natural response to the requirement that the 
LFA is only enforceable if a common fund order is not made in the proceeding.  This 
is also evident in many of the submissions made to the PJC.  

 
It must be noted that the cost, risk and effort involved in conducting a bookbuild and 
/ or a court-ordered opt out outreach program are significantly more for non-
shareholder class actions than shareholder class actions.  This is because non-
shareholder class actions: 
 

o are generally much more complicated, and capping will most likely lead to 
no returns for claimants because funders will not take these cases on, 
especially for ones where it is likely the defendant will adopt 
delaying/hostile strategies to inflate costs; 

 
7 PwC Report, p.20. 
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o involve claims that are varied and bespoke, novel and complex 
(negligence, breaches of contract, trust, racial discrimination, etc); 

o that, for example, require proving product liability are expensive and risky 
(Johnson & Johnson Class Action); 

o require bookbuilds that are inherently more expensive and time 
consuming. As a practical matter, the identification of victims involves 
getting out to communities of vulnerable group members where there is 
no central record of who might be an eligible group member; and 

o claimants may not understand financial literature such as Product 
Disclosure Statements. 

 
• To illustrate the significant differences in costs as between shareholder and non-

shareholder class actions, we have included Figures 1 and 2 below.  These 
Figures are based on real-life examples for matters in LLS’s portfolio and show 
that funders can be required to invest approximately ten (10) times the capital 
simply to investigate a non-shareholder claim, conduct a bookbuild, and convey 
to the group members their right to opt out of the proceeding.  

 

 
 

 $-  $200,000.00  $400,000.00  $600,000.00  $800,000.00 $1,000,000.00

Pre proceeding
 investigations budget

Pre Proceeding
 investigations Spend

Bookbuild Budget

Bookbuild Spend

Opt Out budget

Opt Out spend

Figure 1: Shareholder -vs- Stolen Wages 
Budget / Spend Comparison

Stolen Wages Claim

Shareholder Claim
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• In addition, the running of closed class actions is likely to lead to a multiplicity – with 
overlapping or competing class actions being run. In practical terms, multiplicity can 
result in increased costs, delay, and uncertainty as well as strategic disadvantages for 
respondents. 8 
 

1.2. The impact of a guaranteed minimum return on the ability for cases to be run. 
 
• The PwC Report concluded that: 

 
o a significant proportion of class actions would not have proceeded under 

an imposed 30% cap; 
o more specifically, in 36% of reported class actions supported by litigation 

funders, a 30% cap on gross returns would not have covered the litigation 
costs (even before consideration of any return to funders); 

o a 30% cap on gross returns to litigation funders will have the effect of 
reducing the investment by third parties to support class actions; and 

o therefore basis, providing higher returns to some plaintiffs in the manner 
proposed by the reforms will lead to fewer supported actions, and hence 
zero returns to other plaintiffs.9 

 
We provide the following table to highlight, from an economic/behavioural 
consequence, the practical outcome of guaranteering a 70% minimum gross return 
to claimants for either lower value claims, or claims where the funder considers 
there is a risk the resolution amount may end up settling for a lower amount. Given 
the colossal disadvantage the Bill will put the victim’s resourcing compared to the 

 
8 King & Wood Mallesons ‘The Review’ Class Actions in Australia 2020/2021 (KWM Report) at p.23 
9 PwC Report, pp.15-17. 

 $-  $500,000.00  $1,000,000.00  $1,500,000.00  $2,000,000.00  $2,500,000.00

Shareholder Claim

Stolen Wages Claim

Figure 2: Shareholder -vs- Stolen Wages
Pre-proceeding +

Opt Out Spend Comparison 
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defendant’s resourcing, how can the Government justify ZERO compensation for 
those victims impacted by wrongdoing for these claims? This can be remedied with 
a costs plus model as previously proposed by LLS.  

Figure 3 

1.3. The impact of restricting a Plaintiff to a budget whilst allowing a defendant to have 
unlimited resources to hire the best legal and technical teams. 

• The whole notion of a financially under-resourced plaintiff seeking third party
litigation funding is to provide symmetry to that plaintiff to ensure they have all
the resources necessary to argue their case. We ask the Committee to justify why
they are putting that plaintiff at a collossal disadvantage when they are fighting a
defendant who is better resourced and able to deploy a “take no prisioners”
approach? Why is there no regulation of the defendants costs in line with
regulation of the plaintiffs costs?

2. Lack of confidence that the Government is conducting a consultative process or
giving proper consideration to industry trends

2.1. Recommendation 1 at 2.155 of the PJC report has been ignored. Why?
2.2. Further, with the introduction of the Bill that the Government has not considered

recent trends in the class action landscape or the impact of the major legislative 
reform in 2020 requlating litigation funders previously exepmt from holding an AFSL 
and complying with the MIS regime under the Corporations Act.  After these 
legislative changes were introduced, 14 class actions were filed in 2020, with only 
one involving a litigation funder.10  In fact ‘while 2020 saw more new filings than ever 
before, far fewer of those filings were backed by third party funding.  Only one-third 
of 2020 filings are known to have received third-party funding, down from 59% in 
2019, 75% in 2018 and an average of 60% in the four years prior.’11 

2.3. It is clear the Government has not properly analysed or given adequate 
consideration to current class action industry data and trends.  Instead it is choosing 
to thoughtlessly persevere with an uninformed agenda of reducing funding appetite 

10 Allens Linklaters Class Action Risk 2021 (Allens Report) at p. 14. 
11 Allens Report at p.7 and see Figure 4 Third Party Funding. 
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and plaintiffs’ ability to access redress though the class action system. Interestingly, 
the Government’s proposed reform is against the backdrop of a rise in Government 
liability claims, with the number of claims against governments or government-
owned entities more than doubling in 2020/2021 compared to 2019/2020.12 
 

3. Constitutional concerns 
 
3.1. These have been raised in various highly credible submissions regarding the source 

of the Commonwealth legislative power to sustain the Bill and that some of the 
provisions may be beyond that power and we will not repeat the detail of these 
material concerns here. That said, the addional costs and time delays that will 
burden case management is an unnecessary expense that is avoidable with proper 
consideration and resolution of these issues. We have already seen unnecessary 
costs added in the class action against Stanwell Corporation and CS Energy, where 
Stanwell unsuccessfully tried to have the claim struck out on the basis that it was an 
unregistered managed investment scheme and contravened laws passed in 2020. 

 
C. Recommendations 
 
1. We restate our technical recommendations made in our submission to the PJC dated 

6 October 2021.  For ease of reference, these include: 
 
1.1. The definition of “claim proceeds” in the Bill should be net of legal costs that is, claim 

proceeds should be the total (net) money obtained for the scheme’s general 
members after deduction of members’ legal costs of the proceeding. 
 

1.2. The definition of common fund order in the Bill be amended to exclude Funding 
Equalisation Orders. 

 
1.3. The wording of section 601LG(3) should be amended such that it reads “For the 

purposes of subsection (1), in considering whether the funding agreement’s claim 
proceeds distribution method, or any variation of that method, is fair and reasonable 
when considering the interests of the scheme’s general members as a whole, the Court 
may have regard to the following factors…”. 

 
1.4. In relation to the rebuttable presumption contained in section 601LG(5), a 

prescribed list of factors and worked examples (such as those contained in ASIC’s 
regulatory guides and the ATO’s practical compliance guidelines) should be 
provided by Treasury to provide guidance to the Court as to when it would be 
appropriate for a Court to determine that a return to general members of less than 
70% is considered “fair and reasonable”. 

 

 
12 KWM Report at p.2. 

Corporations Amendment (Improving Outcomes for Litigation Funding Participants) Bill 2021
Submission 6



 

 Suite 28.02, Level 28 Bligh Chambers  
 25 Bligh Street litigationlending.com.au 
 Sydney NSW, 2000 +61 2 9051 9990 

8 

1.5. Section 601GA(5)(a) should not be enacted. 
 

2. The Government should carefully consider the overall economic impacts of the Bill and 
take into account the clear findings in the PwC Report, including the impact that fewer 
class actions will be funded, meaning zero returns for plaintiffs.  

 
3. As part of 2 above , the Government must bifurcate the treatment of shareholder and 

non-shareholder class actions in the drafting of the Bill to take into account the 
significant difference in the costs and risks that third party funders assume in respect of 
each. 

 

D. Who is LLS? 

LLS is an un-listed Australian Public Company, which is majority Australian-owned, pays tax 
in Australia, and whose employees are all Australian taxpayers. LLS’ litigation funding 
business has been in operation for over 20 years 

LLS operates a disputes funding business; it provides funding to third party clients in 
respect of their solicitor fees, counsel fees, court costs, expert and other costs that are 
related to court litigation, on a contingent basis. Where the litigation is successful (either via 
court determination or commercial settlement), LLS receives a share of the client’s 
resolution proceeds calculated either as a multiple of the funding advanced or as a 
percentage of the resolution amount (as agreed between the client and LSS). This is in 
addition to the return of its original funding costs. In the alternative event of an 
unsuccessful outcome, LLS does not seek to recover the funding it has provided and 
additionally, may also be obligated to pay the opponent party/s costs. 
 
LLS is also conscious that its obligations extend beyond the pecuniary. LLS takes seriously 
its responsibility to conduct its operations in a manner that affords both fairness to its clients 
and respect to the integrity of the Australian court system. To that end, LLS is proud that its 
funded cases have achieved successful outcomes for its clients, that reflect its corporate 
ethos. 
 
LLS has been a member of the Association of Litigation Funders Australia (ALFA) since the 
ALFA’s inception and was instrumental in its establishment.  
 

 
 
 
Stephen Conrad  Shaun Bonétt   Nyunggai Warren Mundine AO 
Chief Executive Officer Chairman   Director 
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